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State  of  New  York, 


COMMBNCINO  DECEMBER    lO,   1918. 


In  the  Matter  of  the  Application  of  Charles  S.  Whit- 
man, Respondent,  for  a  Judicial  Review  of  Ballots 
under  Section  381  of  the  Election  Law. 

Alfred  E.  Smith,  Appellant. 

Elections  —  purpose  and  scope  of  section  381  of  Election 
Law  —  ordinary  writ  of  mandamus  authorized  thereby  — 
when  affidavit  insufficient  to  warrant  issuance  of  writ  —  court 
cannot,  under  section  381  of  Election  Law,  direct  production 
of  protested,  void  or  blank  baUots  —  AppeUate  Division  cannot, 
under  section  381,  order  Judicial  review  of  baUots  cast  —  order 
of  AppeUate  Division  modifying  order  is  appealable  of  right 
to  Court  of  Appeals. 

1.  Section  381  of  the  Election  Law  (Cons.  Laws,  ch.  17)  empowers 
the  court,  under  the  requisite  allegations  in  behalf  of  a  candidate 
voted  for  at  an  election  and  sufficient  proof,  to  require,  through  a 
writ  of  mandamus,  the  board  of  canvassers  of  the  return  of  the 
inspectors  of  election,  to  recanvass  and  correct  the  errors  in  the 
original  canvass  of  the  protested,  or  void,  or  blank  ballots.  The 
writ  of  mandamus  so  authorized  is  the  ordinary  writ  and  the  ordinary 
and  established  rules  and  procedure  are  applicable  to  it. 

2.  The  applicant  must,  by  written  and  verified  allegations,  present 
to  the  court  facts  which,  if  true  and  unavoided  by  the  defensive  facts, 
prove  that  he  is  under  a  grievance  or  injury  which  the. writ  would 
remedy  and  that  he  is  entitled  to  that  remedy,  and  the  averments 
presenting  those  facts  and  essential  to  the  issuance  of  the  peremptory 
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writ  cannot  be  upon  mere  infonnation  and  belief  of  the  affiant. 
Hence  an  affidavit,  in  a  proceeding  imder  this  section,  which  does 
not  aver  that  the  inspectors  of  election  made  an  error  or  omitted 
any  duty,  is  insufficient  to  empower  the  court  to  issue  a  writ  of 
mandamus. 

3.  Section  381  of  the  Election  Law  authorizes  exclusively  the 
application  for  the  writ,  and  the  order  for  and  its  issuance  in  accord- 
ance with  the  estabhshed  rules  relating  to  that  remedy.  It  does  not 
contain  any  provision  empowering  the  court  to  order  the  custodian 
of  the  protested,  void  or  blank  ballots  to  produce  those  ballots  to 
the  court  for  any  purpose.  And  the  court  cannot  by  the  effect  of  any 
of  its  provisions  direct  the  production  of  them. 

4.  No  provision  of  section  381  empowers  the  Appellate  Division 
to  institute  or  order,  as  a  proceeding,  **  a  judicial  review  of  the  ballots 
cast,'*  or  to  order  the  Special  Term  to  enter  upon  and  conduct  such 
a  review  or,  in  the  first  instance,  to  order  the  Special  Term  to  inspect 
or  investigate  the  ballots  or  to  order  the  custodian  of  the  ballots  to 
produce  them  before  the  Special  Term,  nor  can  the  provisions  of 
section  374  be  made  the  basis  of  such  an  order  where  the  proceeding 
was  expressly  and  concededly  commenced,  and  from  the  beginning 
has  been  opposed,  under  section  381. 

5.  The  order  of  the  Appellate  Division  is  one  of  modification 
(Code  Civ.  Pro.  §  190,  subd.  1)  and  also  institutes  a  proceeding  dis- 
tinct, independent  and  involving  no  further  or  future  order;  hence, 
an  appeal  may,  of  right,  be  taken  to  this  coiu*t. 

Matter  of  Whitman^  185  App.  Div.  571,  reversed. 

(Argued  December  4,  1918;  decided  December  10,  1918.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  29,  1918,  which  modified  and  affirmed  as 
modified  an  order  of  Special  Term  granting  a  motion 
for  a  recanvass  and  a  judicial  review  of  ballots  cast  at 
the  general  election,  held  November  5,  1918,  for  the 
office  of  governor  in  a  proceeding  instituted  under  section 
381  of  the  Election  Law. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Abram  I.  EVcus,  James  A.  Foley,  John  Godfrey  Saxe 
and  Joseph  M.  Proskauer  for  appellant.  The  Appellate 
Division  has  wholly  misconceived  the  power  and  duty 
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of  the  courts  to  review  the  action  of  election  officials. 
(Const,  of  N.  Y.  art.  II,  §  6;  Hearst  v.  Woelper,  183 
N.  Y.  274;  Metz  v.  Maddox,  189  N.  Y.  460;  Tamn^  v. 
Atkins,  209  N.  Y.  202;  2  High  on  Injunctions  [4th  ed.], 
§  1312;  Code  Civ.  Pro.  §§  1983,  1948;  Mall&r  of  HoUe, 
160  App.  Div.  369.)  The  moving  papers  are  wholly- 
deficient  to  sustain  the  issuance  of  a  writ  of  mandamus. 
The  only  allegation  of  possibly  material  fact  as  to  the 
void,  blank  and  protested  ballots  is  on  information  and 
belief  with  no  statement  of  source  of  information  or 
ground  of  belief.  {People  ex  rel.  Karns  v.  Pottery  176 
App.  Div.  330;  People  ex  rel  Brown  v.  Freisch,  215 
N.  Y.  356;  Saxe's  Manual  of  Elections  [Ed;  of  1918],  227; 
People  ex  rel.  Watkins  v.  Board  of  Canvassers,  25  Misc. 
Rep.  444;  Matter  of  Ordway,  118  App.  Div.  386;  People 
ex  rel.  McLaughlin  v.  Ammerwerth,  197  N.  Y.  340;  2 
Fiero  on  Speeial  Proceedings  [3d  ed.],  1177,  1444;  People 
ex  rel.  O^Brien  v.  Kntger,  12  App.  Div.  536;  People  ex  rel. 
Corrigan  v.  Mayor,  etc.,  149  N.  Y.  223.)  There  is  no 
proof  whatever  of  any  injury  to  the  relator  requiring 
remedy  by  issuance  of  a  writ  of  mandamus.  {People  ex 
rel.  Perry  v.  Bd.  of  Canvassers,  88  App.  Div.  185;  2  Fiero 
on  Special  Proceedings  [3d  ed.],  1356;  People  ex  rel. 
Larkin  v.  Palmer,  27  Misc.  Rep.  569 ;  Matter  of  Coughlin, 
198  N.  Y.  613;  137  App.  Div.  283.) 

A.  S.  Gilbert  and  Emil  E.  Fuchs  for  respondent.  The 
order  appealed  from  is  not  reviewable  by  this  court.  It 
is  not  a  final  order.  If  it  be  a  final  order  it  unanimously 
affirmed  the  order  made  at  Special  Term  without  modi- 
fication within  the  meaning  of  section  191  of  the  Code 
of  Civil  Procedure.  {People  ex  rel.  Feeny  v.  Board  of 
Canvassers,  156  N.  Y.  36.) 

Collin,  J.  Charles  S.  Whitman,  the  respondent, 
instituted  this  proceeding  by  presenting,  under  an  order 
to  show  cause,  to  the  Special  Term  of  the  Supreme  Court 
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on  November  25,  1918,  an  affidavit  made  by  him.  It 
stated,  in  effect :  He  was  the  candidate  of  the  Republican 
party  for  the  office  of  governor  of  this  state  at  the  general 
election  of  November  5,  1918;  Alfred  E.  Smith  was  the 
candidate  of  the  Democratic  party  for  that  office  and 
other  named  persons  were  the  like  candidates  of  other 
named  parties.  In  pursuance  of  the  provisions  of  the 
Election  Law  inspectors  of  election  in  the  various  election 
districts  in  the  county  of  Richmond  made  and  filed 
statements  of  the  results.    It  proceeded: 

"  That,  as  more  particularly  appears  from  the  original 
statements  of  the  result  of  the  canvass  filed  by  the 
Inspectors  of  Elections  in  the  various  Election  Districts 
in  the  County  above  named  with  the  Clerk  of  said 
County,  certain  of  the  ballots  counted  by  such  Inspectors 
were  protested,  or  were  canvassed  as  wholly  blank  or 
void.  That  a  detailed  statement  of  the  number  of  such 
ballots  protested  or  declared  to  be  wholly  blank  or  void 
as  returned  by  said  Inspectors,  and  as  more  fully  appears 
from  the  original  of  said  return  on  file  in  the  office  of  the 
Clerk  of  the  County  above  named,  is  set  forth  on 
Schedule  A,  hereto  annexed,  which  is  hereby  made  a 
part  of  this  application  as  if  here  in  full  set  forth.  That 
deponent  is  informed  and  believes  that  a  nmnber  of  said 
ballots  declared  void  were  so  declared  because  voters 
made  their  marks  in  the  voting  spaces  opposite  both 
the  Republican  and  Prohibition  emblems,  and  were  valid. 
It  is  impossible  for  deponent  to  give  any  more  definite 
information  on  this  subject,  because  he  has  not  yet 
succeeded,  owing  to  the  opposition  by  Alfred  E.  Smith, 
in  examining  said  ballots  under  Section  374  of  the  Elec- 
tion Law,  and  it  will  be  impossible  to  have  such  exami- 
nation and  make  this  application  in  the  time  required 
by  statute.'' 

It  stated  further  in  effect:  The  result  of  the  election, 
as  certified  by  the  various  inspectors  of  election,  is  about 
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to  be,  or  has  been,  or  is  in  the  process  of  being  canvassed 
by  the  county  canvassers  in  pursuance  to  the  provisions 
of  the  Election  Law  and  in  order  that  their  certificate 
shall  be  correct  it  is  necessary  that  a  judicial  review 
of  the  ballots  returned  as  wholly  blank,  protested  and 
void  be  had  under  section  381  of  the  Election  Law.  It 
proceeded:  "  Wherefore,  your  deponent  prays  that  a  writ 
of  mandamus  issue  pursuant  to  the  provisions  of  Section 
381  of  the  Election  Law,  requiring  the  Board  of  Coimty 
Canvassers  of  the  County  above  named  to  recanvass 
the  said  ballots  returned  as  wholly  blank,  void  or  pro- 
tested. That  in  order  that  a  proper  writ  issue  this 
Court  direct  the  said  ballots  returned  as  wholly  blank, 
void  and  protested  to  be  brought  before  this  Court  and 
judiciaUy  pa^ed  upon.  That  the  peremptory  writ  of 
mandamus  thereupon  issue  in  proper  form  directing  the 
Board  of  County  Canvassers  to  deduct  from  the  total 
any  ballots  counted  for  any  candidate  for  Governor 
which  shall  be  found  to  be  void  and  adding  to  said  total 
any  ballots  cast  for  any  candidate  for  Governor  declared 
to  be  void  by  the  Inspectors  of  Election,  but  found  by 
this  Court  to  be  vahd  ballots,  and  likewise  adding  to 
the  total  any  ballot  cast  for  any  candidate  held  by  the 
Inspectors  to  be  wholly  blank  which  this  Court  shall 
find  to  have  been  a  legal  ballot  cast  for  any  candidate 
for  Governor." 

Schedule  A  annexed  to  it  stated  the  number  of  void 
and  the  number  of  blank  ballots  in  each  election  district 
in  the  county  of  Richmond.  The  aggregate  number  of 
the  former  was  one  himdred  and  seventy  and  of  the 
latter  two  hundred  and  fifty-eight. 

The  appUcation  so  made  was  opposed  by  the  argument 
of  counsel.  The  Special  Term  ordered:  "  Tliat  the  said 
motion  be,  and  the  same  hereby  is  granted,  and  it  is 
further  ordered,  that  the  application  of  Alfred  E.  Smith 
to  vacate  the  stay  contained  in  said  order  against  the 
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Board  of  County  Canvassers  of  the  County  of  Richmond 
be  denied;  and  it  is  further  ordered,  that  the  canvass 
appUed  for  by.  the  said  Charles  S.  Whitman  be  begun 
before  this  Court  at  10  a.  m.  on  November  26th,  1918." 

Upon  the  appeal  of  Alfred  E.  Smith,  the  Appellate 
Division  made  the  order:  "  The  order  of  the  Special 
Term  of  the  Supreme  Court,  held  in  and  for  the  County 
of  Richmond,  at  the  Court  House  at  St.  George,  Staten 
Island,  N.  Y.,  on  the  25th  day  of  November,  1918,  and 
granted  on  said  day,  is  hereby  modified  so  as  to  read 
as  follows:  Ordered,  that  the  said  motion  of  Charles 
S.  Whitman  for  a  judicial  review  of  the  ballots  cast  be 
granted,  and  it  is  further  ordered,  that  the  Clerk  of  the 
County  of  Richmond  produce  the  packages  contaming 
the  protested,  void  and  blank  ballots  at  the  special  term 
of  the  Supreme  Court  for  Richmond  County  at  10 
A.  M.  on  Monday,  December  2,  1918,  where  these  pro- 
ceedings are  pending.  That  upon  the  result  of  such 
judicial  review  a  writ  of  mandamus  may  issue  to  the 
County  Canvassers  as  the  Special  Term  may  direct. 
Upon  consent  of  applicant's  counsel  in  open  court,  the 
present  stay  against  the  County  Canvassers  is  vacated 
without  prejudice  to  any  further  appUcation  therefor, 
should  it  become  necessary.  And  as  thus  modified  the 
order  appealed  from  is  affirmed,  without  costs.  For  the 
purpose  of  this  proceeding,  Mr.  Justice  Fawcett  is 
hereby  assigned  to  the  Special  Term  of  Richmond  County 
from  and  after  December  2nd,  1918,  at  10  a.  m.,  until 
such  proceedings  shall  be  completed." 

Section  381  of  the  Election  Law  (Cons.  Laws,  chapter 
17)  is:  "  Judicial  Investigation  of  Ballots.  If  any  state- 
ment of  the  result  of  the  canvass  in  an  election  district 
shall  show  that  any  of  the  ballots  counted  at  an  election 
therein  were  protested  or  were  canvassed  as  wholly  blank 
or  void,  a  writ  of  mandamus  may,  upon  the  appUcation 
of  any  candidate  voted  for  at  such  election  in  such 
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district,  within  twenty  days  thereafter,  issue  out  of  the 
supreme  court  to  the  board  or  body  of  canvassers,  if  any, 
of  the  return  of  the  inspectors  of  such  election  district, 
and  otherwise  to  the  mspectors  of  election  making  such 
statement,  requiring  a  re-canvass  of  such  ballots.  If  the 
court  shall,  in  the  proceedmgs  upon  such  writ,  determme 
that  any  such  ballot  was  improperly  canvassed,  it  shall 
order  the  error  to  be  corrected.  Boards  of  inspectors 
of  election  districts,  and  boards  of  canvassers,  shall 
continue  in  office  for  the  purpose  of  such  proceedings." 

Its  purpose  and  scope  are  not  obscure  or  doubtful. 
The  courts  must  adhere  to  and  cannot  enlarge  them. 
{Matter  of  Tamney  v.  Atkins,  209  N.  Y.  202.)  In  no 
class  of  litigations  is  a  strict  and  impartial  adherence  to 
the  established  rules  of  procedure  and  legal  principles 
more  essential  or  conservative  of  pubUc  quietude  and 
respect  for  law  than  in  the  class  in  which  is  the  case  at 
the  bar.  The  electors  of  the  several  parties  and  their 
candidates  are  justly  and  wisely  sensitive  to  any  departure 
of  the  courts  from  such  adherence.  The  section  empowers 
the  court,  under  the  requisite  allegations  in  behalf  of  a 
candidate  voted  for  at  an  election,  and  sufficient  proofs, 
to  require  through  a  writ  of  mandamus  the  board  of 
canvassers  of  the  return  of  the  inspectors  of  election 
to  re-canvass,  and  correct  the  errors  in  the  original 
canvass  of,  the  protested  or  the  void  or  the  blank  ballots. 

The  writ  of  mandamus  authorized  by  section  381  is 
the  ordinary  writ.  {People  ex  rel.  Hasbrovck  v.  Super- 
visors,  Dutchess  Co.,  135  N.  Y.  522;  People  ex  rel.  Bantel 
V.  Morgan,  20  App.  Div.  48;  People  ex  rel.  Perry  v.  Board 
of  Canvassers,  Sullivan  Co.,  88  App.  Div.  185.)  The  legis- 
lature did  not,  by  the  language  of  the  section,  invest  it 
with  imique  or  extraordinary  characteristics.  The  ordi- 
nary and  established  rules  and  procedure,  statutory,  at 
common  law  and  judicial,  authorizing  and  regulatmg  the 
issuance  of  a  writ  of  mandamus  are  appUcable  to  it. 
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There  is  no  provision  of  the  section  381  or  of  the  Election 
Law  inconsistent  with  such  conclusion.  In  enacting  the 
section,  the  legislature  did  not  intend  or  contemplate,  and 
the  section  does  not  enact,  that  the  candidate,  through 
his  mere  expressed  wish,  can  move  the  court  to  act  as 
a  supervising  or  appellate  canvasser  of  the  protested, 
void  or  blank  ballots,  or  to  enter  upon  a  judicial  investi- 
gation of  those  ballots  in  order  to  ascertain,  for  any 
use  or  end,  what  result  would  ensue.  The  court  can 
be  moved  only  by  allegations  of  the  nature  and  quality 
essential,  under  the  settled  rules,  on  the  part  of  an 
appUcant  for  the  issuance  of  the  writ  of  mandamus  as 
provided  by  the  common  law  or  by  the  Code  of  Civil 
Procedure.     (Sections  2067-2090.) 

It  is  neither  necessary  nor  useful  to  attempt  to  state 
those  rules.  They  are  known  to  the  counsel  at  the  bar. 
A  fundamental  rule  is  that  an  applicant  for  the  writ 
of  mandamus  must,  by  written  and  verified  allegations, 
present  to  the  court  facts  which,  if  true  and  imavoided 
by  the  defensive  facts,  prove  that  he  is  under  a  grievance 
or  injury  which  the  ^^t  wo«ld  remedy  and  Z  he  ,3 
entitled  to  that  remedy.  A  wnt  of  mandamus  issues  only 
where  a  clear  legal  right  is  made  to  appear.  {People  ex 
rel.  McMackin  v.  Board  of  Police,  N.  Y.  City,  107  N.  Y. 
235;  People  ex  rel.  Stevens  v.  Hayt,  66  N.  Y.  606.)  The 
function  of  the  courts  is  to  determine  actual  controversies 
between  litigants.  The  law  is  practical  and  has  as  its 
purpose  to  adjudge,  through  just  and  general  principles 
and  precedents,  investing  it  with  certitude  and  continuity, 
the  actual  disputes  growing  out  of  the  conduct  and 
transactions  of  those  imder  its  jurisdiction.  (Matter  of 
Resolution  State  Industrial  Commission,  224  N.  Y.  13; 
Blanchard  v.  Blanchard,  201  N.  Y.  134.)  A  suitor  to 
the  courts  must  present  a  grievance  in  the  contemplation 
of  the  law  and  the  facts  from  which  it  arises.  Another 
established  rule  is  that  the  averments  presenting  those 
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facts  and  essential  to  the  issuance  of  the  peremptory 
writ  of  mandamus  cannot  be  upon  the  mere  information 
and  belief  of  the  affiant.  Our  present  chief  judge,  while 
Justice  HiscocK,  in  a  proceeding  like  unto  this  at  bar, 
well  said:  "  The  entire  tendency  of  the  courts  is  to 
require  in  affidavits  which  are  to  be  made  the  basis  of 
important  orders  and  remedies  the  same  kind  of  direct 
and  legal  statements  of  facts  which  would  be  required 
from  a  witness  upon  the  stand,  or  where  that  cannot 
be  had  and  statements  based  upon  hearsay  must  be 
resorted  to,  a  fortification  of  those  statements  by  a  clear 
recital  of  the  information  upon  which  they  are  based,'' 
and  applied  the  rule  to  the  case  before  him.  {People 
ex  rel.  Wathins  v.  Board  of  Canvassers,  Oneida  Co.,  25 
Misc.  Rep.  444,  448.)  This  is  in  accord  with  our  deci- 
sions. {Biiell  V.  Van  Camp,  119  N.  Y.  160;  People 
ex  rel.  Frost  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  168  N.  Y. 
187.)  We  must,  therefore,  give  no  heed  to  statements 
of  the  affidavit  of  Mr.  Whitman  made  upon  mere 
information  and  belief. 

The  affidavit,  obviously,  did  not  empower  the  court 
to  grant  the  order  directing  the  issuance  of  the  writ  of 
mandamus.  A  detailed  analysis  of  its  contents  and  the 
expressed  application  to  them  of  the  rules  we  have 
stated  are  unnecessary.  The  affiant  did  not  aver  that 
the  inspectors  of  elections  made  an  error  or  omitted  any 
duty.  The  court  was  bound,  on  and  for  the  purpose 
of  the  application,  to  presume  that  everything  was 
rightfully  done  by  them  imtil  some  evidence  was  produced 
to  show  the  contrary.  The  general  presumption  is  that 
an  official  does  no  act  contrary  to  his  official  duty,  or 
omits  no  act  which  his  official  duty  requires.  {Matter 
of  Marcellus,  165  N.  Y.  70.)  From  the  facts  stated  in 
the  affidavit,  no  grievance  nor  injury  to  Mr.  Whitman 
arises,  there  is  no  wrong  shown  and,  therefore,  none  to 
be  remedied  and  no  subject-matter  upon  which  the  writ 
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could  operate.  Section  381  authorizes  exclusively  the 
application  for  the  writ,  and  the  order  for  and  its  issuance 
in  accordance  with  the  established  rules  relating  to  that 
remedy.  It  does  not  contain  any  provision  empowering 
the  court  to  order  the  custodian  of  the  protest^,  void 
or  blank  ballots  to  produce  those  ballots  to  the  court  for 
any  purpose.  And  the  court  cannot  by  the  effect  of.  any 
of  its  provisions  direct  the  production  of  them.  If,  in  the 
course  of  the  proceedings  upon  the  application  for  the 
writ  of  mandamus  under  section  381,  the  production 
and  inspection  or  investigation  of  those  ballots  is  deemed 
by  the  trial  court,  or  Special  Term,  aidful  or  desirable, 
it  can  by  its  order  secure  those  results  by  virtue  of  the 
provision,  as  follows,  of  section  437:  "  The  packages  of 
protested,  void  and  wholly  blank  ballots  shall  be  retained 
inviolate  in  the  oflSce  in  which  they  are  filed  subject  to 
the  order  and  examination  of  a  court  of  competent  juris- 
diction, or  to  examination  by  a  conmiittee  of  the  Senate 
or  Assembly  to  investigate  and  report  on  a  contested 
election  of  member  of  the  Legislature  where  such  ballots 
were  cast  at  such  election,  and  may  be  destroyed  at  the 
end  of  six  months  from  the  time  of  the  completion  of 
such  canvass,  imless  otherwise  ordered  by  a  court  of 
competent  jurisdiction  or  unless  such  conamittee  exami- 
nation be  pending.''  It  is  manifest  that  the  words  of 
section  381,  "  In  the  proceedings  upon  such  writ,'*  are 
the  equivalent  of  the  words,  '*  in  the  proceedings  upon 
the  application  for  such  writ."  It  follows  from  what 
we  have  written  that  the  order  of  the  Special  Term 
was  erroneously  granted.  It  should  have  dismissed  the 
proceeding. 

We  turn  now  to  the  order  of  the  Appellate  Divi- 
sion. In  section  381  there  is  not  the  authorization  to 
that  court  for  any  one  of  the  provisions  or  directions 
of  that  order.  The  section  authorizes  the  applica- 
tion   for,   under    proper   verified    averments,  and    the 
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issuance  of  the  writ  of  mandamus,  upon  adequate  proofs, 
under  facts  and  a  condition  expressed  by  it  and  which 
at  common  law  do  not  warrant  the  application  or  issuance. 
No  provision  of  it  empowers  thQ  Appellate  Division  to 
institute  or  order,  as  a  proceeding,  "  a  judicial  review 
of  the  ballots  cast,"  or  to  order  the  Special  Term  to 
enter  upon  and  conduct  such  a  review  or,  in  the  first 
instance,  to  order  the  Special  Term  to  inspect  or  investi- 
gate the  ballots  or  to  order  the  custodian  of  the  ballots 
to  produce  them  before  the  Special  Term.  The  pro- 
ceeding presented  to  the  Appellate  Division  is  converted 
by  its  order  into  a  proceeding  independent  of  and  unre- 
lated to  that  provided  by  section  381.  In  truth  and  in 
fact  the  order  mstitutes  a  new  proceeding  which  is  wholly 
without  the  authorization  of  that  section,  and  as  we 
have  said,  mdependent  t)f  and  unrelated  to  the  proceedmg 
it  provides.  Neither  the  title  in  the  order  nor  the 
intention  of  the  court  can  destroy  the  reahty.  We  must 
take  cognizance  of  that  which  actually  exists  and  must, 
therefore,  regard  and  hold  the  order  to  institute  a  new 
and  distinct  special  proceeding.  To  do  otherwise  would 
sanction  the  injustice  of  disregarding  that  which  is 
substantial  and  actual  and  of  being  controlled  by  mere 
nomenclature  and  form. 

Certain  of  my  brethren,  who  concur  in  this  opinion, 
hold  the  view  that  a  provision  of  section  374  may  be 
the  basis  of  the  order  of  the  Appellate  Division.  The 
provision  is:  "  Any  candidate  shall  be  entitled  as  of 
right  to  an  examination  in  person  or  by  authorized  agents 
of  any  ballots  upon  which  his  name  lawfully  appeared 
as  that  of  a  candidate;  but  the  court  shall  prescribe  such 
conditions  as  of  notice  to  other  candidates  or  otherwise 
as  it  shall  deem  necessary  and  proper."  While  the  order, 
certainly,  affords  the  relief  or  remedy  thus  provided,  and 
which  Mr.  Whitman  stated  in  his  affidavit  he  had  not 
yet  succeeded  in  securing,  we  do  not  consider  or  determine 
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whether  or  not  such  view  is  correct,  because  the  pro- 
ceeding was  expressly  and  concededly  commenced,  and 
from  the  beginning  has  been  opposed,  imder  section 
381,  The  law  does  nqt  permit  a  party  or  the  court  to 
abandon,  for  another,  the  theory  upon  which  a  proceeding 
or  an  action  has  been  commenced  and  prosecuted.  {Radm 
V.  Moms,  201  N.  Y.  240;  Stephens  v.  Meriden  Britannia 
Co.,  160  N.  Y.  178.) 

The  respondent  urges  that  the  appeal  to  this  court 
from  the  order  will  not  he,  and  for  the  two  reasons: 
the  order  was  imanimously  made;  it  is  not  a  final  order. 
The  first  reason  is  answered  by  the  fact  that  the  order  is 
one  of  modification  and  is  within  subdivision  1  of  section 
190  of  the  Code  of  Civil  Procedure.  The  second  reason 
is  covered  by  the  fact  that  the  order  instituted  a  pro- 
ceeding distinct,  independent  and  involving  no  further 
or  future  order. 

The  order  of  the  Appellate  Division  and  that  of  the 
Special  Term  should  be  reversed  and  tfie  proceeding 
dismissed,  without  costs. 

Crane,  J.  The  relator  applied  to  the  Supreme  Court 
for  a  writ  of  mandamus  directing  a  recanvass  of  void 
and  blank  ballots  in  certain  election  districts  of  Richmond 
county.  An  appUcation  was  made  imder  section  381 
of  the  Election  Law.  After  a  hearing  the  motion  was 
granted  and  a  recanvass  of  these  ballots  directed.  The 
Appellate  Division  modified  the  order  granting  the  writ 
and  allowed  the  relator  to  inspect  the  ballots  and  nothing 
more.  If  it  should  appear  that  they  were  erroneously 
disposed  of  then  it  was  ordered  that  a  mandamus  might 
issue.  It  is  claimed  here  that  the  Appellate  Division 
had  no  power  given  it  by  the  Election  Law  to  make 
such  an  order  and  that  the  mandamus  in  the  first  instance 
granted  by  the  Special  Term  was  improper  as  not  based 
upon  sufficient  facts. 
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There  are  two  remedies  granted  by  the  Election  Law, 
sections  374  and  381.  Section  374  authorizes  the  exami- 
nation of  ballots,  but  does  not  provide  any  remedy  in 
case  the  ballots  are  defective  or  improperly  voted  and 
coimted.  This  section  came  from  the  Election  Law  of 
1896,  chap.  909,  section  111.  It  referred  only  to  the 
ballots  contained  in  the  sealed  ballot  boxes  and  read: 

"  They  shall  be  preserved  inviolate  for  six  months  after 
such  election  and  may  be  opened  and  their  contents 
examined  upon  the  order  of  the  supreme  court  or  a  justice 
thereof,  or  a  county  judge  of  such  coimty.     *     *     *  " 

The  Consolidated  Laws  (Laws  of  1909,  chapter  22) 
contained  the  same  provision  which  applied  only  to  the 
ballots  securely  locked  and  sealed  in  the  ballot  box.  By 
chapter  821  of  the  Laws  of  1913,  section  374  was  amended 
by  adding  thereto  a  separate  and  distinct  clause.  It 
continued  the  provision  already  existing  in  the  law  as 
above  stated,  reading  as  follows: 

"  The  boxes  and  packages  so  deposited  shall  be  pre- 
served inviolate  for  six  months  after  the  election,  except 
that  they  may  be  opened  and  their  contents  examined 
upon  the  order  of  any  court  of  competent  jurisdiction," 
and  extended  the  right  of  examination  in  these  words: 

"  Any  candidate  shall  be  entitled  as  of  right  to  an 
examination  in  person  or  by  authorized  agents  of  any 
ballots  upon  which  his  name  lawfully  appeared  as  that 
of  a  candidate;  but  the  court  shall  prescribe  such  condi- 
tions as  of  notice  to  other  candidates  or  otherwise  as 
it  shall  deem  necessary  and  proper." 

This  examination  as  of  right  applies  to  all  ballots, 
those  in  the  box  as  well  as  the  protested,  void  or  blank 
ballots. 

Not  only  is  this  the  plain  reading  of  the  provision  but 
the  change  in  the  title  of  the  section  indicates  that  all 
ballots  voted  on  election  day  were  intended  to  be  included 
in  this  quoted  sentence. 
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Section  374,  as  found  in  the  Consolidated  Laws,  is 
headed,  "  Preservation  of  Ballots  not  Void  or  Protested." 
Nothing  is  said  in  the  section  about  keeping  the  pro- 
tested ballots.  The  amendment  of  the  section  made  in 
1913  commenced  with  these  words:  "  Preservation  of 
ballots."  It  provides  how  the  ballots  voted  shall  be 
securely  locked  and  sealed  in  boxes.  It  further  provides: 
"  The  protested,  void  and  wholly  blank  ballots  shall  be 
preserved  as  provided  m  section  437  of  this  chapter." 
After  these  words  follows  the  sentence  above  quoted  that 
any  ballot  may  be  examined  as  of  right.  It  is  quite  clear 
to  my  mind  that  this  amendment  of  1913  applied  both 
to  the  ballots  in  the  sealed  boxes  and  to  the  protested, 
void  or  blank  ballots. 

Prior  to  the  amendment  of  1913  it  was  decided  by  this 
court  that  the  provisions  in  the  then  existing  law  giving 
power  to  the  courts  to  open  the  ballot  boxes  and  examine 
the  ballots  was  only  to  be  used  in  judicial  proceedings 
pending  or  about  to  be  commenced.  {People  ex  rel. 
Brink  v.  Wayy  179  N.  Y.  174;  Matter  of  Hearst  v.  Woelper, 
183  N.  Y.  274;  People  ex  rel.  Brown  v.  Freischy  215 
N.  Y.  356.) 

This  limitation  no  longer  applies  to  the  amendment 
of  1913.  The  examination  is  given  as  of  right  to  a  can- 
didate whose  name  appears  upon  the  ballot.  {Matter  of 
Quinny  220  N.  Y.  623.) 

If  this  relator  had  applied  for  an  examination  of  the 
ballots  under  section  374  of  the  Election  Law  as  it  now 
reads  I  am  of  the  opinion  that  his  papers  were  suflScient 
to  have  justified  an  order  permitting  such  inspection. 

His  application,  however,  was  made  for  a  mandamus 
under  section  381  of  the  Election  Law.  He  is  not 
entitled  to  the  noandamus  as  a  matter  of  right.  This 
section  appUes  only  to  the  protested,  void  or  blank 
ballots.  It  says  that  a  mandamus  may  issue  requiring 
the  election  inspectors  to  recanvass  these  ballots.     The 
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facts,  must,  therefore,  be  set  forth  m  the  moving  papers 
justifying  the  court  in  directing  that  mandamus  issue. 
It  is  not  suflScient  to  show  merely  that  such  ballots 
existed.  It  should  appear  that  they  have  been  improperly 
classified  or  counted.  The  general  practice  in  applica- 
tions for  mandamus  must  be  complied  with  and  if  facts 
are  not  stated  upon  knowledge  but  upon  information 
and  belief  the  sources  of  that  information  must  be 
given.  The  papers  in  this  case  are  defective  in  that  the 
reason  for  the  mandamus  is  stated  upon  information 
and  no  sources  of  information  are  set  forth.  The  relator 
says  that  he  believes  that  ballots  marked  opposite  his 
name  in  two  columns  have  been  set  aside  as  void  or 
blank  ballots.  If  this  be  so  the  relator  would  be  entitled 
to  a  mandamus  under  section  381  {People  ex  rel.  Feeny 
V.  Board  of  Canvassers,  Richmond  Co.,  156  N.  Y.  36) 
but  the  mere  statement  of  his  belief  that  such  is  the  fact 
is  insufficient.     {Buell  v.  Van  Canvp,  119  N.  Y.  160-165.) 

The  Appellate  Division  would,  therefore,  have  been 
justified  in  reversing  the  order  of  the  Special  Term,  but 
this  it  did  not  do.  It  made  an  order  in  a  proceeding 
under  section  381  for  an  examination  of  the  ballots.  No 
such  right  is  given  by  this  section.  The  order  for  the 
examination  could  have  been  made  upon  these  papers, 
as  I  have  above  stated,  under  section  374,  but  no  such 
application  was  made.  This  is  a  special  proceeding 
allowing  a  recanvass.  The  relator  has  not  applied  for 
an  examination  under  section  374,  but  believing  that  he 
had  facts  sufficient  in[unediately  applied  for  the  mandamus. 

It  may  be  said  that  as  he  could  have  had  an  examinar 
tion  under  section  374  upon  these  papers  there  is  no  harm 
in  the  order  of  the  Appellate  Division  granting  it  to  him 
although  he  has  not  asked  for  it.  The  answer  is  that  in 
election  matters  the  courts  have  no  power  to  interfere 
with  the  count  except  as  that  power  is  conferred  by 
statute,  and  then  the  statute  must  be  carefully  followed. 
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Here  the  statute  allowed  a  mandamus  to  recanvass  the 
votf«  and  the  relator  has  sought  that  remedy.  He  must 
fail'  because  of  the  insufficiency  of  his  papers.  No 
authority  is  given  for  an  order  of  examination  in  such 
special  proceeding.  The  relator  has  not  asked  for  an 
examination  and  inspection  under  the  other  provision 
of  the  law  and  the  two  should  be  kept  separate  and 
distinct.  Under  section  374  an  examination  only  is 
permitted  and  no  remedy  provided  for  a  recount  as  in 
section  381. 

The  order  appealed  from  is,  in  my  opinion,  a  final 
order.  It  authorizes  an  inspection  and  an  examination 
of  the  ballots,  as  if  the  apphcation  were  under  section 
374  of  the  Election  Law. 

For  ihe  reasons  above  stated  the  order  appealed  from 
should  be  reversed. 

McLaughlin,  J.  (dissenting).  I  am  unable  to  concur 
with  the  majority  of  the  court  that  the  order  appealed 
from  should  be  reversed.  The  ojder  is  not  a  final  one. 
It  does  not  finally  determine  the  special  proceeding  in 
which  it  was  made.  Therefore,  this  court  has  no  juris- 
diction to  hear  the  appeal.  (Code  of  Civ.  Pro.  sec. 
190,  subd.  1.)  That  it  is  not  a  final  order  seems  to  me 
clear  when  the  provisions  of  the  order  and  the  statute 
under  which  the  proceeding  was  instituted  (Sec.  381  of 
the  Election  Law^  as  amended  by  chap.  821  of  the  Laws 
of  1913)  are  considered.  This  section  reads  as  follows: 
"  Judicial  investigation  of  ballots.  If  any  statement  of 
the  result  of  the  canvass  in  an  election  district  shall 
show  that  any  of  the  ballots  coimted  at  an  election 
therein  were  protested  or  were  canvassed  as  wholly  blank 
or  void,  a  writ  of  mandamus  may,  upon  the  application 
of  any  candidate  voted  for  at  such  election  in  such 
district,  within  twenty  days  thereafter,  issue  out  of  the 
supreme  court  to  the  board  or  body  of  canvassers,  if  any, 
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of  the  return  of  the  inspectors  of  such  election  district, 
and  otherwise  to  the  inspectors  of  election  making  such 
statement,  requiring  a  recanvass  of  such  ballots.  If 
the  court  shall,  in  the  proceedings  upon  such  writ,  deter- 
mine that  any  siich  ballot  was  improperly  canvassed, 
it  shall  order  the  error  to  be  corrected.  Boards  of 
inspectors  of  election  districts,  and  boards  of  canvass- 
ers, shall  continue  in  oflSce  for  the  purpose  of  such 
proceedings.'' 

The  respondent  was  a  candidate  for  governor  of  the 
state  of  New  York  at  the  general  election  held  on 
November  5,  1918.  He  presented  a  petition  showing 
that  fact;  that  original  statements  of  the  result  of  the 
canvass  filed  by  the  inspectors  of  election  in  the  various 
election  districts  in  the  county  of  Richmond  with  the 
clerk  of  that  coimty  showed  certain  of  the  ballots  coimted 
by  such  inspectors  were  protested  or  canvassed  as  wholly 
blank  or  void;  that  a  detailed  statement  thereof  was  set 
forth  in  a  schedule  attached  to  the  petition;  and  asked 
that  a  writ  of  mandamus  issue  imder  the  section  of  the 
Election  Law  quoted,  requiring  the  board  of  canvassers 
to  recanvass  said  ballots  returned  as  wholly  blank,  void 
or  protested;  and  in  order  that  such  writ  might  issue, 
the  court  order  such  ballots  be  brought  before  it  and 
judiciaUy  passed  upon. 

Upon  this  petition  the  other  candidates  for  governor 
and  the  board  of  canvassers  of  Richmond  county  were 
ordered  to  show  cause  at  a  Special  Term  of  the  Supreme 
Court,  at  a  time  and  place  named,  in  Richmond  county, 
why  a  writ  of  mandamus  should  not  issue  out  of  the 
court  directing  the  board  of  canvassers  of  Richmond 
county  to  recanvass  all  such  ballots  returned  by  such 
inspectors  as  being  wholly  blank,  void  or  protested,  and 
why  the  court  should  not,  for  the  purpose  of  issuing  such 
mandamus,  judicially  review  all  such  ballots  as  required 
by  section  381  of  the  Election  Law;  and  that  the  clerk 
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of  Richmond  county  produce  before  the  court,  for  judicial 
examination,  on  the  return  of  the  order,  all  said  packages 
of  void,  protested  and  wholly  blank  ballots  filed  with 
him. 

Upon  the  return  of  the  order  to  show  cause  the  relief 
asked  for  by  the  petitioner  was  granted.  An  appeal  was 
then  taken  by  the  appellant,  who  was  also  a  candidate  for 
governor  at  the  same  election,  to  the  Appellate  Division, 
second  department,  which  modified  the  order  so  that  it 
should  read  as  follows: 

"  Ordered,  that  the  said  motion  of  Charles  S.  Whitman 
for  a  judicial  review  of  the  ballots  cast  be  granted,  and 
it  is  further 

"  Ordered,  that  the  Clerk  of  the  County  of  Richmond 
produce  the  packages  containing  the  protested,  void  and 
blank  baDots  at  the  Special  Term  of  the  Supreme  Court 
for  Richmond  County  at  10  a.  m.  on  Monday,  December 
2,  1918,  where  these  proceedings  are  pending.  That 
upon  the  result  of  such  judicial  review  a  writ  of  mandamus 
may  issue  to  the  County  Canvassers  as  the  Special  Term 
may  direct.''  Application  was  made  for  permission  to 
appeal  to  this  court,  which  was  denied,  and  the  present 
appeal  then  taken. 

This  is  a  special  proceeding  instituted  for  the  sole 
purpose  of  obtaining  a  judicial  review  of  the  protested, 
void  and  wholly  blank  ballots,  to  the  end  that  if  errors 
be  discovered,  the  canvassers  of  Richmond  coimty  may 
be  directed  to  correct  same.  The  order  appealed  from 
is  in  the  nature  of  a  subpoena  dicces  tecum  requiring  the 
clerk  to  produce  the  ballots  in  order  that  the  court  may 
determine  whether  the  inspectors  of  election  properly 
canvassed  such  votes.  When  the  sealed  packages  con- 
taining these  ballots  are  produced  by  the  clerk  in  obedience 
to  this  order,  they  will  be  opened  in  the  presence  of  the 
court  and  it  will  then  determine  whether  errors  have 
been  made  and  if  so  an  order  will  be  made  directing  that 
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a  mandamus  issue,  directed  not  to  the  clerk  of  Richmond 
coimty,  but  to  the  canvassers  thereof,  that  they  recanvass 
these  ballots  and  correct  the  error  which  has  been  made. 
If  errors  be  not  discovered,  then  the  application  for  the 
writ  will  be  denied.  Such  order,  either  granting  or  deny- 
ing the  writ,  is  the  final  one  in  this  proceeding,  since  it 
terminates  it. 

A  majority  of  the  court,  however,  is  of  the  opinion  this 
is  a  final  order  imder  section  374  of  the  Election  Law. 
This  view,  it  seems  to.  me,  is  erroneous  and  in  effect  this 
court  has  so  held.  {Matter  of  Smith  v.  Wemel,  216  N.  Y. 
421.)  Section  374  deals  not  with  the  recanvass  or  recount 
of  any  ballots.  It  relates  only  to  their  preservation, 
and  inspection  by  a  candidate.  {People  ex  rel.  Brown  v. 
Freisch,  215  N.  Y.  356.)  It  provides  that  after  the  last 
tally  sheet  and  returns  are  completed  and  all  stubs  and 
ballots,  except  the  protestedy  void  and  wholly  blank  baUots, 
are  replaced  in  the  boxes  from  which  they  were  taken, 
each  box  shall  be  securely  locked  and  sealed  and  deposited 
by  an  inspector  designated  for  that  purpose  with  the 
officer  or  board  furnishing  it,  together  with  the  separate 
sealed  packages  of  unused  official  ballots.  The  protested, 
void  and  wholly  blank  ballots  are  never  put  into  the 
boxes  mentioned  in  section  374.  .  They  are  put  into  a 
sealed  package  by  themselves  (Section  369)  and  are 
required  to  be  preserved  as  provided  in  section  437, 

It  is  true  that  section  374  provides  that  any  candidate 
shall  be  entitled  as  of  right  to  an  examination  in  person 
or  by  authorized  agents  of  any  ballots  upon  which  his 
name  lawfully  appeared  as  that  of  a  candidate.  But 
this  appheation  is  not  for  an  inspection  of  the  ballots  in 
the  boxes  which  have  been  *'  securely  locked  and  sealed.'' 
It  is  for  a  recount  or  recanvass  by  the  coiu*t  of  the  *'  pro- 
tested, void  and  wholly  blank  ballots  "  put  by  them- 
selves in  a  sealed  package  and  delivered  to  the  county 
clerk. 
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The  object  sought  to  be  accomplished  by  the  examma- 
tion  provided  for  in  section  374  is  to  preserve  evidence  for 
use  in  an  action  in  the  nature  of  quo  warranto  to  try 
title  to  public  office  and  ''  thereby  to  sustain  the  imder- 
Ijring  principle  of  the  Election  Law  which  prevents  the 
courts  from  reviewing  the  ministerial  work  of  inspectors 
and  canvassers  in  counting  and  canvassing  votes." 
{Matter  of  Smith  v.  Wemel,  supra,  p.  425.)  No  recount 
or  recanvass  is  provided  for  or  permitted. 

Section  381  provides  not  for  an  inspection,  but  for  a 
recount  and  recanvass  by  the  court  of  the  protested, 
void  and  wholly  blank  ballots.  {People  ex  rel.  Brown 
v.  Freisch,  supra.)  It  is  a  proceeding  for  the  correction 
of  error  in  the  election  district  statement.  This  court 
so  held  in  Matter  of  Smith  v.  Wenzel  {supra,  p.  425)  and 
People  ex  rel.  Brown  v.  Freisch  {supra).  The  authority 
given  to  the  court  is  limited  to  a  review  of  the  protested, 
void  and  blank  ballots  returned  by  the  election  officers 
in  the  sealed  packages.  The  court  has  no  power  to 
command  a  recoimt  of  all  the  ballots.  {People  ex  rel. 
McLaughlin  v.  Ammenwerthy  197  N.  Y.  340.)  Its  power 
is  limited  to  a  recount  of  (1)  protested  ballots;  (2)  void 
ballots,  and  (3)  blank  ballots.  The  order  appealed  from  is 
but  a  step  in  the  proceeding  instituted  for  the  purpose  of 
procuring  a  recount  of  such  ballots.  There  cannot  be  a 
final  order  in  the  proceeding  until  after  the  clerk  produces 
these  ballots  and  they  have  been  recounted  by  the  court. 

The  appeal,  therefore,  should  be  dismissed.  This 
view  renders  it  unnecessary  to  pass  upon  the  other 
questions  discussed  in  the  prevailing  opinion. 

Chase,  Cuddeback  and  Hogan,  JJ.,  concur  with 
Collin,  J.;  Crane,  J.,  concurs  in  opinion;  Hiscock, 
Ch.  J.,  and  McLaughlin,  J.,  dissent  and  vote  to  dismiss 
the  appeal  on  opinion  by  McLaughlin,  J.,  in  which 
Hiscock,  Ch.  J.,  concurs. 

Orders  reversed  and  proceedings  dismissed. 
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In  the  Matter  of  the  Application  of  Charles  S.  Whit- 
man, Appellant,  for  an  Examination  of  Ballots,  under 
Section  374  of  the  Election  Law. 

Alfred  E.  Smith,  Respondent. 

Elections  —  order  that  exaznination  of  baUots,  upon  appli- 
cation under  section  374  of  Election  Law,  shall  take  place 
after  completion  of  canvass,  proper. 

Upon  an  application,  under  section  374  of  the  Election  Law  (Cons. 
Laws,  ch.  17),  for  an  order  permitting  examination  of  ballots  cast  at 
a  g:eneral  election  and  fixing  the  time  therefor,  the  court  may  properly 
consider  facts  relating  to  the  canvass  of  the  vote  and  determine  that 
it  is  proper,  under  the  circumstances,  that  the  examination  shoiild 
not  take  place  until  after  the  canvass  of  all  votes  is  completed. 

Matter  of  Whitman,  185  App.  Div.  228,  affirmed. 

(Argued  December  6,  1918;  decided  December  10,  1918.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  3,  1918,  which  affirmed  an  order  of  Special 
Term  granting  a  motion  for  an  order  permitting  exami- 
nation of  ballots  cast  for  the  office  of  governor  in  the 
counties  of  New  York  and  Bronx  at  the  general  election 
held  November  5,  1918. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

A.  S.  Gilbert  J  Herbert  R.  Liniburg  and  Emil  E,  Fuchs 
for  appellant.  The  applicant  is  entitled  to  examine  the 
ballots  forthwith  as  a  matter  of  right.  There  was  no 
power  m  the  court  to  postpone  the  examination  untU 
after  the  issuance  of  the  certificate  of  election.  {Matter 
of  Quinn,  220  N.  Y.  623;  Matter  of  Rush,  101  Misc. 
Rep.  261.) 

Abram  I.  ElkuSy  James  A.  Foley y  Edgar  M.  CuUen,  John 
Godfrey  Saxe  and  Joseph  M.  Proskauer  for  respondent. 
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Crane,  J.  This  is  an  application  pursuant  to  section 
374  of  the  Election  Law  (Cons.  Laws,  ch.  17)  to  examine 
the  ballots  in  the  last  election  cast  for  governor  in  the 
counties  of  New  York  and  Bronx,  Upon  the  return  of 
an  order  to  show  cause  and  the  submission  of  opposing 
aflBdavits  an  order  was  made  at  the  Special  Term  on  the 
20th  day  of  November,  1918,  authorizing  the  applicant, 
Charles  S.  Whitman,  to  examine  all  the  ballots  for  said 
coimties  upon  which  his  name  appeared  as  a  candidate 
for  governor,  including  the  void,  protested  or  defective 
ballots  and  the  stubs  thereof.  Among  other  conditions 
it  was  provided  that  the  examination  be  made  in  the 
office  of  the  board  of  elections  in  the  city  of  New  York 
or  at  such  other  place  as  the  board  might  designate,  and 
that  the  examination  should  commence  at  nine  o'clock  on 
the  day  following  the  issuance  of  the  certificate  of  elec- 
tion as  governor  by  the  secretary  of  state  as  provided 
by  section  443  of  the  Election  Law  and  continue  there- 
after daily  without  intermission  so  far  as  possible  to  the 
end  that  such  examination  be  completed  at  the  earliest 
possible  moment. 

Both  the  applicant  and  Alfred  E.  Smith,  the  opposing 
party,  having  appealed  to  the  Appellate  Division  the 
order  was  affirmed  by  a  divided  court.  Appeal  to  this 
court  has  been  taken  by  Charles  S.  Whitman,  the  said 
Smith  not  having  carried  his  appeal  beyond  the  Appellate 
Division.  No  question,  therefore,  arises  as  to  whether 
or  not  upon  the  papers  presented  the  application  for  the 
examination  should  have  been  granted.  The  only 
question  presented  by  the  applicant  appealing  pertains 
to  that  part  of  the  order  fixing  the  time  for  the  examina- 
tion on  the  day  following  the  issuance  of  the  certificate  of 
election  by  the  secretary  of  state.  It  is  stated  in  the 
moving  papers  dated  November  11th,  1918,  that  the 
official  canvass  will  not  be  completed  for  some  six  weeks. 
The  order,  it  is  claimed,  should  have  directed  the  examina- 
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tion  and  inspection  to  have  been  made  immediately  or 
forthwith,  and  that  the  court  had  no  power  to  delay  it  for 
six  weeks  or  mitil  the  certificate  of  election  has  been  issued. 

If  a  discretion  were  given  to  the  Special  Term  to  fix 
the  time  of  the  examination,  this  court  cannot  review  the 
order  unless  there  be  an  abuse  of  power.  ( Knickerbocker 
Trust  Co.  V.  Oneonta,  C.  &  R.  S.  R.  R.  Co.,  197  N.  Y. 
391;  People  ex  rel.  Flynn  v.  Woods,  218  N.  Y.  124.) 

The  provisions  of  section  374  under  which  this  appUca- 
tion  was  made  are: 

"  Any  candidate  shall  be  entitled  as  of  right  to  an 
examination  in  person  or  by  authorized  agents  of  any 
ballots  upon  which  his  name  lawfully  appeared  as  that 
of  a  candidate;  but  the  court  shall  prescribe  such  con- 
ditions as  of  notice  to  other  candidates  or  otherwise  as  it 
shall  deem  necessary  and  proper.'' 

As  to  notice  to  the  candidate,  an  order  was  presented 
by  the  applicant  and  grp^nted  requiring  Alfred  E.  Smith 
to  show  cause  why  Charles  S.  Whitman  should  not 
examine  the  ballots  cast  at  the  general  election  and  why 
an  order  should  not  be  made  providmg  f(yr  the  time 
when  and  the  manner  in  which  such  examination  should 
be  had. 

Leaving  aside  all  other  considerations,  the  court  upon 
this  appUcation  could  have  taken  into  consideration  the 
fact  that  the  soldier  vote  had  not  yet  been  canvassed. 
Article  XV  of  the  Election  Law,  as  amended  by  chapter 
298  of  the  Laws  of  1918,  makes  full  provision  for  taking 
the  vote  of  the  soldiers  and  sailors  of  this  state  serving 
the  nation  in  various  parts  of  the  country.  After  these 
votes  have  been  received  in  the  various  commands, 
where  the  soldiers  or  sailors  are  stationed,  it  is  provided 
that  they  shall  be  forwarded  in  envelopes  to  the  secretary 
of  state  at  Albany  who,  in  turn  upon  proper  notice, 
forwards  them  to  the  boards  of  election  in  each  county, 
according  to  the  residence  of  the  voter.    It  is  then 
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enacted  by  subdivision  6  of  section  513  that  the  board  of 
inspectors  in  each  election  district,  where  the  soldier  and 
sailor  vote  is  to  be  canvassed,  shall  convene  for  that 
purpose  at  ten  o'clock  in  the  forenoon  on  the  sixth 
Tuesday  after  election.  This  year  the  sixth  Tuesday 
falls  on  the  seventeenth  of  December. 

Considering  the  niunber  of  soldiers  and  sailors  that 
New  York  state  has  furnished  in  this  war,  many  of  whom 
are  now  at  the  various  encampments,  it  is  impossible  to 
say  what  the  effect  of  this  vote  will  have  upon  the  result 
of  the  gubernatorial  election.  It  is  stated  in  the  record 
on  this  appeal  that  the  present  margin  between  the 
opposing  candidates  is  about  7,000  votes.  It  may  be 
that  when  the  soldier  and  sailor  vote  is  coimted,  the 
purpose  for  which  this  order  has  been  obtained  may  no 
longer  exist. 

The  result,  in  any  event,  may  be  so  conclusive  as  to 
avoid  the  necessity  or  desire  for  a  further  examination  of 
any  ballots.  Whether  this  be  so  or  not,  the  fact  remains 
that  the  judge,  to  whom  this  application  was  made, 
could  very  justly  have  considered  these  matters,  and 
have  determined  that  it  was  proper,  under  the  circum- 
stances, that  the  examination  should  not  take  place  until 
after  the  canvass  of  all  votes  had  been  completed. 

Furthermore,  the  appellant  fails  to  disclose  any 
injustice  that  will  be  done  him  or  any  rights  which  will  be 
lost  or  impaired  by  waiting  until  the  time  appointed. 

It  follows,  therefore,  that  the  order  appealed  from  must 
be  aflSrmed,  without  costs. 

HiscocK,  Ch.  J.,  Chase,  Colltn,  Cuddeback,  Hogan 
and  McLaughlin,  JJ.,  concur. 

Order  affirmed. 
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The  People  of  the  State  op  New  York  ex  rel.  John 
H.  Price,  Respondent,  v.  Sheffield  Farms-Slawson- 
.  Decker  C!ompany,  Appellant. 

Labor  Law  —  proTision  prohibiting  employment  of  childrdii 
under  the  age  of  fourteen  years  —  employer  equally  liable 
whether  child  is  employed  by  himself  or  his  agents  —  must 
employ  reasonable  supervision  to  prevent  violation  of  statute 
—  legislature  had  power  to  moke  violation  of  statute  a  criminal 
offense  and  provide  for  punishment  by  fine. 

1.  The  Labor  Law  (Cons.  Laws,  oh.  31),  standing  by  itself,  is  not 
a  criminal  statute,  but  a  separate  statute  (Penal  Law,  §  1275) 
supplements  its  mandates  and  prohibitions  by  attaching  penal  con- 
sequences. These  do  not  of  necessity  afifect  the  meaning  that  the 
Labor  Law  would  have  without  them;  the  scope  of  the  duty  is  one 
problem;  the  extent  to  which  the  breach  may  be  visited  with 
punishment  another. 

2.  Section  162  of  the  Labor  Law  prohibiting  the  employment  in 
or  in  connection  with  mercantile  establishments  of  children  under 
the  age  of  fourteen  years  is  directed  primarily  against  the  employer, 
and  only  secondarily  against  others  as  they  may  aid  and  abet  him. 
He  must  neither  create  nor  suffer  in  his  business  the  prohibited 
conditions.  He  may  not  escape  the  duty  by  delegating  it  to  others. 
He  breaks  the  command  of  the  statute  if  he  employs  the  child  himself 
and  he  breaks  it  equally  if  the  child  is  employed  by  agents  to  whom 
he  has  delegated  his  own  power  to  prevent.  And  what  is  true  of 
employment  is  true  of  the  sufferance  of  employment.  The  statute 
makes  no  distinction  between  sufferance  and  permission. 

3.  Any  act  or  omission  that  will  charge  an  employer  with  a  breach 
of  section  162  of  the  Labor  Law  becomes  by  force  of  section  1275 
of  the  Penal  Law  a  breach  of  that  statute  as  well.  There  was  power 
in  the  Legislature  to  impose  this  stringent  penalty  and  to  punish 
offenders  by  fines  moderate  in  amount,  but  in  sustaining  the  power 
to  fine  this  court  is  not  to  be  imderstood  as  sustaining  to  a  like  length 
the  power  to  imprison.  The  statute  is  not  void  as  a  whole  though 
some  of  its  penalties  may  be  excessive.  The  good  is  to  be  severed 
from  the  bad  and  the  valid  penalties  remain. 

4.  Where  upon  the  trial  of  an  information  charging  a  violation 
of  section  162  of  the  Labor  Law  there  is  some  evidence  of  the  defend- 
ant's negligence  in  failing  for  six  months  to  discover  and  prevent  the 
employment  of  a  child  under  the  age  of  fourteen  years,  the  omission 
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to  discover  and  prevent  was  a  sufferance  of  the  work  and  for  the 
resulting  violation  of  the  statute  a  fine  was  properly  imposed. 

People  ex  rel.  Price  v.  Sheffield  Farms,  etc.,  Co.,  180  App.  Div.  615, 
affirmed. 

(Argued  November  18,  1918;  decided  December  10,  1918.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  December  14,  1917,  which  affirmed  a  judgment 
of  the  Court  of  Special  Sessions  of  the  city  of  New 
York  convicting  defendant  of  a  violation  of  section  162 
of  the  Labor  Law. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

George  W.  Alger  for  appellant.  There  was  no  evidence 
before  the  court  to  justify  a  conviction,  there  being  an 
utter  absence  of  proof  that  defendant  employed  or  per- 
mitted this  child  to  work  for  it.  {People  v.  Taylor ^  192 
N.  Y.  398;  Gregory  v.  Unibed  States,  17  Blatch.  325; 
Lancaster  v.  Commonwealth^  149  Ky .  443 ;  Loosey  v.  Orser, 
4  Bosw.  391;  Chicago  v.  Stems,  105  111.  555;  People  v. 
Werner,  174  N.  Y.  132;  Rose  v.  Balfe,  223  N.  Y.  481; 
ReiUy  v.  Connable,  214  N.  Y.  586;  Collins  v.  Butler,  179 
N.  Y.  156;  O'Brien  v.  Stem  Bros.,  223  N.  Y.  290;  Labatt 
Master  &  Servant  [2d  ed.],  §  2252;  Driscoll  v.  Scanlon, 
165  Mass.  348.)  The  Construction  of  the  statute  as  one 
imposing  upon  the  defendant  as  the  owner  and  proprietor 
of  a  business  the  absolute  duty,  which  it  is  bound  to 
perform  at  its  peril,  of  preventing  the  employment  by 
its  employees  of  children,  without  its  knowledge  or  con- 
sent, is  unjustified  and  erroneous.  (T.  H.  Dept.  v. 
McDevitt,  215  N.  Y.  160;  PeopU  v.  Werner,  174  N.  Y. 
132;  People  v.  West,  106  N.  Y.  283;  People  v.  D' Antonio, 
150  App.  Div.  109;  People  v.  Roby,  52  Mich.  577.) 

Edward  Swann,  District  Attorney  (Robert  S.  Johnstone 
of  counsel),  for  respondent.  The  facts  proved  establish 
the  defendant's  habiUty  under  the  statute.     (American 
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Ccn'  Co.  V.  ArmentraiUy  214  111.  509;  Inland  Steel  Co.  v. 
Yedinak,  172  Ind.  423;  Purtell  v.  P.  &  R.  C.  &  I.  Co., 
256  111.  110;  Ten.  Hmm  Dept.  v.  McDeviU,  215  N.  Y. 
160;  Comm.  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  202  Mass. 
394;  People  v.  Werner,  174  N.  Y.  132;  C,  B.  &  Q.  Ry. 
V.  United  States,  220  U.  S.  559;  Ford  v.  State,  37  Atl. 
Rep.  172;  Reg.  v.  Tolson,  23  Q.  B.  Div.  168;  3  Greenl. 
on  Ev.  §  21;  People  v.  Taylor,  192  N.  Y.  398.)  The 
legislature  may  impose  upon  a  person  or  corporation 
engaged  in  a  business  an  absolute  liability  without 
reference  to  the  common-law  doctrine  of  respondeat 
superior  or  other  common-law  doctrines,  and  without 
fault  or  negligence.  ( New  York  Central  R.  R.  Co.  v. 
White,  243  U.  S.  188;  B&wersock  v.  Smith,  243  U.  S.  29; 
Hawkins  v.  Bleakly,  243  U.  S.  210;  MaUer  of  Heitz  v. 
Ruppert,  218  N.  Y.  148.) 

Cardozo,  J.  [The  defendant,  a  corporation,  has  been 
convicted  of  violating  section  162  of  the  Labor  Law 
(Consol.  Laws,  chap.  31).  That  section  provides  that 
"  no  child  imder  the  age  of  fourteen  years  shall  be 
employed  or  permitted  to  work  in  or  in  connection  with 
any  mercantile  *  *•  *  establishment  specified  in  the 
preceding  section."  Violation  of  the  Labor  Law  is  a  mis- 
demeanor, and  is  pimishable,  if  a  first  offense,  by  a  fine 
of  not  less  than  twenty  nor  more  than  fifty  dollars  (Penal 
Law,  sec.  1275). 3  Heavier  fines  and  even  imprisonment 
may  follow  a  repetition  of  the  offense  (Penal  Law,  sec. 
1275).  In  this  case  the  fine  imposed  was  $20.  The 
question  is  whether  there  is  any  evidence  of  guilt. 
{^The  defendant  is  engaged  in  the  sale  of  milk.  It 
employs  one  himdred  and  twenty-five  drivers  to  make 
deliveries  to  its  customers.  In  February,  1917,  one  of 
the  state's  inspectors  foimd  a  boy  of  thirteen  years 
assisting  in  a  driver's  work.  The  driver,  one  Schmidt, 
employed  the  boy  and  paid  him.     Schmidt's  purpose 
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seems  to  have  been  to  prevent  the  theft  of  milk  bottles, 
and  thus  to  benefit  the  defendant,  whose  practice  had 
been  to  stand  the  loss  from  thefts  itself.  J^one  the  less, 
V  he  knew  that  his  conduct,  whether  helpful  to  the  defend- 
ant or  not,  was  forbidden  by  its  rules.  The  rule  was  that 
drivers,  under  pain  of  dismissal,  were  not  to  allow  any 
person  not  in  the  employ  of  the  company  to  assist  them 
in  any  way  or  to  ride  on  their  wagons.  But  the  defend- 
ant's duty  did  not  end  with  the  mere  promulgation  of  a 
rule  (LarHn  v.  N.  Y.  Tel.  Co.,  220  N.  Y.  27,  32).  There 
was  some  duty  of  enforcement.  The  defendant  was  not 
blind  to  the  fact  that  the  rule  was  often  broken.  Word 
had  often  come  to  it  before. that  some  of  its  drivers  were 
emplojdng  boys  to  help  them.  It  sent  out  its  inspectors 
"  may  be  once  a  week  or  a  month  "  to  discover  and 
report  deUnquents.  Offenders  discovered  had  been  repri- 
manded, but  not  discharged.  One  driver,  who  had  been 
prosecuted  by  the  People,  was  still,  though  convicted, 
in  the  defendant's  service.  For  six  months  the  boy 
employed  by  Schmidt  had  been  doing  the  same  work. 
The  inference  is  permissible  that  there  was  no  adequate 
system  either  of  repression  or  of  detection.  We  must 
say  whether  on  such  facts  a  fine  may  lawfuUy  be  imposed.^ 

There  are  two  statutes  to  be  construed:  the  Labor 
Law,  which  imposes  the  duty,  and  the  Penal  Law,  which 
attaches  the  penalty.  The  Labor  Law,  standing  by  itself, 
is  not  a  criminal  statute.  The  purpose  of  most  of  its 
provisions  is  not  penal,  but  remedial.  But  a  separate 
statute  (Penal  Law,  sec.  1275)  supplements  its  mandates 
and  prohibitions  by  attaching  penal  consequences.  For 
many  years,  they  were  attached  to  the  violation  of  certain 
enumerated  provisions  and  those  only  (Penal-  Code, 
sec.  384-1,  added  by  L.  1897,  ch.  416,  sec.  3,  and  amended 
by  L.  1903,  ch.  380,  sec.  1;  L.  1907,  ch.  506,  sec.  2;  Penal 
Law,  sec.  1275,  as  enacted  by  L.  1909,  ch.  88).  Included 
in  that   enumeration  were   the  provisions  relating   to 
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factories  and  the  employment  of  children  therem;  those 
relating  to  the  manufacture  of  articles  in  tenements; 
and  those  relating  to  mercantile  establishments  and  the 
employment  therein  of  women  and  children  (L.  1897, 
ch.  416).  But  an  amendment  passed  in  1913  (L.  1913, 
ch.  349,  sec.  1)  has  imported  into  the  domain  of  the  law 
of  crimes  a  vast  body  of  rules  which  grew  up  in  other 
fields  of  law.  LChe  statute  (Penal  Law,  sec.  1275)  now 
contains  the  sweeping  declaration  that  "  any  person  who 
violates  or  does  not  comply  with  any  provision  of  the 
labor  law,  any  provision  of  the  industrial  code,  any  rule  or 
regulation  of  the  industrial  board  of  the  department  of 
labor,  or  any  lawful  order  of  the  commissioner  of  labor," 
shall  be  guilty  of  a  crime/J  (See  also  second  report  of  the 
Factory  Investigating  Commission,  January  15,  1913, 
vol.  1,  p.  50.)  These  penal  consequences,  imposed  by  a 
separate  statute,  do  not  of  necessity  affect  the  meaning 
that  the  Labor  Law  would  have  without  them.  The 
scope  of  the  duty  is  one  problem;  the  extent  to  which 
the  breach  may  be  visited  with  punishment,  another. 
b  the  outset,  therefore,  we  turn  to  the  Labor  Law 
f.  Section  162  is  directed  primarily  against  the 
employer,  and  only  secondarily  against  others  as  they 
may  aid  and  abet  him  {People  v.  Taylor y  192  N.  Y. 
398,  400).  He  must  neither  create  nor  suffer  in  his 
business  the  prohibited  conditions.  The  command  is 
addressed  to  him.  Since  the  duty  is  his,  he  may  not 
escape  it  by  delegating  it  to  others  {People  v.  Taylor , 
supra).  He  breaks  the  command  of  the  statute  if  he 
employs  the  child  himself.  He  breaks  it  equally  if  the 
child  is  employed  by  agents  to  whom  he  has  delegated 
"  his  own  power  to  prevent  '*  (Lord  Alverstone,  C.  J., 
in  StnM  v.  Clift,  1911,  1  K.  B..  1,  6,  7,  and  Emary  v. 
NoUoth,  1903,  2  K.  B.  264) .  What  is  true  of  employment, 
must  be  true  of  the  sufferance  of  employment  {Bond  v. 
Evans  J  L.  R.  21  Q.  B.  D.  249).    The  personal  duty  rests 
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on  the  employer  to  inquire  into  the  conditions  prevailing 
in  his  business.  He  dofes  not  rid  himself  of  that  duty 
because  the  extent  of  the  business  may  preclude  his 
personal  supervision,  and  compel  rehance  on  subordinates. 
He  must  then  stand  or  fall  with  those  whom  he  selects  to 
act  for  him.^He  is  in  the  same  pUght,  if  they  are 
delinquent,  as  if  he  had  failed  to  abate  a  nuisance  on  his 
land  ( The  Queen  v.  Stephens,  L.  R.  1  .Q.  B.  702;  Tenement 
House  Department  N.  Y.  City  v.  McDevitt,  215  N.  Y.  160, 
167,  168),  or  had  failed  to  furnish  a  safe  place  of  work 
(Labor  Law,  sec.  200).  It  is  not  an  instance  of  respondeat 
superior.  It  is  the  case  of  the  non-performance  of  a 
non-delegable  duty  (Hankins  v.  N.  Y.,  L.  E.  &  W.  R. 
R.  Co.y  142  N.  Y.  416,  420).  There  are  a  host  of  other 
provisions  of  the  Labor  Law  where  the  duty  must  be 
held  personal,  or  we  nuUify  the  statute  (Sees.  69,  79,  81, 
83a;  83b,  94). 

^he  employer,  therefore,  is  chargeable  with  the  suffer- 
ance of  illegal  conditions  by  the  delegates  of  his  power. 
But  to  say  that  does  not  tell  us  how  sufferance  may  be 
imphed.  We  do  not  construe  the  statute  with  all  the 
rigor  urged  by  counsel  for  the  People.  Not  every  casual 
service  rendered  by  a  child  at  the  instance  of  a  servant 
is  "  suffered ''  by  the  master.  If  a  traveling  salesman 
employed  by  a  mercantile  establishment  in  New  York 
gives  a  dime  to  a  boy  of  thirteen  who  has  carried  his 
sample  case  in  Buffalo,  the  absent  employer  is  not  brought 
within  the  grip  of  the  statute.  Sufferance  as  here  pro- 
hibited impUes  knowledge  or  the  opportunity  through 
reasonable  diligence  to  acquire  knowledge.  "\  This  presup- 
poses in  most  cases  a  fair  measure  at  least  of  continuity 
and  permanence  {Tenement  House  DepL  N.  Y.  City  v. 
McDetjitt,  supra,  p.  164).  But  the  duty  to  inquire  existing, 
there  is  no  safety,  in  ignorance  if  proper  inquiry  would 
avail  (Purtell  v.  Phila.  &  R.  Coal  &  Iron  Co.,  256  111.  110, 
117).  ^Whatever  reasonable  supervision  by  oneself  or 
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one's  agents  would  discover  and  prevent,  that,  if  con- 
tinued, will  be  taken  as  suffered.  Within  that  rule,  the 
cases  must  be  rare  where  prohibited  work  can  be  done 
within  the  plant,  and  knowledge  or  the  consequences  of 
knowledge  avoided.  But  where  work  is  done  away  from 
the  plant,  the  inference  of  sufferance  weakens  as  the 
opportunity  for  supervision  lessens.  No  one  would  say 
that  an  employer  had  suffered  the  continuance  of  a  wrong 
because  some  pieceworker,  working  at  home  on  a  garment, 
had  been  aided  by  a  child.  In  such  a  case,  the  true 
implications  of  sufferance  would  be  almost  instinctively 
perceived.  On  the  other  hand,  we  think  the  statute 
(flraws  no  distinction  between  sufferance  and  permission. 
This  is  apparent  from  its  scheme  as  revealed  in  related 
sections  (Labor  Law,  sees.  70,  161,  93,  131).  The  two 
words  are  used  indiscriminately.  In  such  circumstances, 
each  may  take  some  httle  color  from  the  other.  Per- 
mission, like  sufferance,  connotes  something  less  than 
consent.  Sufferance,  like  permission,  connotes  some 
opportimity  for  knowledge.  Thus  viewed,  the  scheme 
of  the  statute  becomes  consistent  and  uniform.'^ 

From  the  Labor  Law  itself,  and  the  definition  of  the 
statutory  duty,  we  pass  to  the  Penal  Law,  and  the  deter- 
mination of  the  statutory  penalties.  It  is  only  in  their 
application  to  section  162  of  the  Labor  Law  that  those 
penalties  concern  us.  What  the  Penal  Law  means  in  its 
application  to  other  sections,  we  do  not  attempt  to  say. 
Such  cases  must  be  dealt  with  as  they  arise.  Slight 
differences  in  the  mischief  to  be  remedied  or  in  the  word- 
ing  of  the  law  or  in  the  presumable  purpose  of  the  law- 
makers may  work  a  change  of  meaning  (The  Queen  v.  Tol- 
son,  L.  R.  23  Q.  B.  D.  168,  174).  When  the  problem  is 
thus  limited,  the  answer  is  not  doubtful,  [^ny  act  or 
omission  that  will  charge  an  employer  with  a  breach 
of  section  162  of  the  Labor  Law  becomes  by  force  of 
this  section  1275  a  breach  of  the  Penal  Law  as  well. 
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That  is  the  plain  meaning,  and  we  are  not  at  Uberty 
to  detract  from  it.  There  was  power  in  the  legislature 
to  impose  this  stringent  penaltv  and  to  pimish  offenders 
by  fines  moderate  in  amount.^  We  have  recently  sus- 
tained the  exercise  of  a  like  power  where  the  fine  was 
recoverable  through  the  form  of  a  civil  action  (Tene- 
ment House  Dept.  N.  Y.  City  v.  McDevitt,  supra). 
The  substance  of  constitutional  power  is  not  changed 
though  the  remedy  for  the  collection  of  the  fine  is  by 
information  or  indictment  {Loucks  v.  Standard  Oil  Co. 
of  N.  y.,  224  N.  Y.  99,  104;  The  Queen  v.  Stephens, 
L.  R.  1  Q.  B.  702;  Bond  v.  Evans,  supra).  Prosecu- 
tions and  fines  for  nuisances,  created  by  an  agent  in 
the  absence  of  the  owner,  have  long  been  known  to  the 
law^  ( The  Queen  v.  Stephens,  supra;  Rex  v.  Medley,  6 
C.  &  P.  292f  Smith,  Master  and  Servant  [5th  ed.],  272. 
279).  "  If  iny  servant  throws  dirt  into  the  highway,  I  am 
indictable  "  (Holt,  C.  J.,  in  TuberviUe  v.  Stampe,  1  Ld. 
Raymond,  264).  Other  illustrations  of  like  remedies 
abound  {Comm.  v.  Sacks,  214  Mass.  72;  Comm.  v.  Mixer, 
207  Mass.  141;  Staie  v.  Gilmore,  80  Vt.  514;  Heitony. 
M' Sweeney,  1905,  2  I.  R.  47;  Davis  v.  Bemis,  40  N.  Y 
453,  454,  note,  citing  Attorney-General  v.  Siddon,  1  Cr. 
&  J.  220).  pin  these  and  like  cases,  the  duty  to  make 
reparation  to  the  state  for  the  wrongs  of  one's  servants, 
when  the  reparation  does  not  go  beyond  the  payment  of 
a  moderate  fine,  is  a  reasonable  regulation  of  the  right 
to  do  business  by  proxy.  That  right  is  not  strictly  abso- 
lute any  more  than  any  other.  In  such  matters,  differ- 
ences of  degree  are  vital  (Ten.  House  Dept.  N.  Y. 
City  V.  McDevitt,  supra,  at  p.  169;  International  Har- 
vester Co.  V.  Kentucky,  234  U.  S.  216,  223).  Even  a 
fine  may  be  immoderate  {Standard  Oil  Co.  of  Indi- 
ana V.  Missouri,  224  U.  S.  270,  286;  Waters- Pierce  Oil 
Co.  V.  Texas,  212  U.  S.  86,  111).  But  in  sustaining  the 
power  to  fine,  we  are  not  to  be  understood  as  sustaining 
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to  a  like  length  the  power  to  unprison.  We  leave  that 
question  open.  That  there  may  be  reasonable  regulation 
of  a  right  is  no  argument  in  favor  of  regulations  that 
are  extravagant.  Exceptional  principles  apply  to  callings 
of  such  a  nature  that  one  may  be  excluded  from  them 
altogether.  Of  these  it  may  be  true  that  by  engaging 
in  them  at  all^  one  accepts  the  accompanying  conditions 
{Miller  v.  Strahl,  239  U.  S.  426;  People  v.  Roaenheimer, 
209  N.  Y.  115;  People  v.  Roby,  52  Mich.  577).  We 
speak  rather  of  callings  pursued  of  common  right,  where 
restrictions  must  be  reasonable  {People  v.  Beakes  Dairy 
Co.,  222  N.  Y.  416,  427).  This  case  does  not  require 
us  to  decide  that  life  or  liberty  may  be  forfeited  without 
tinge  of  personal  fault  through  the  acts  or  omissions 
of  others  {Comm.  v.  Stevens,  153  Mass.  421,  424,  425; 
Comm.  V.  Morgan,  107  Mass.  199,  203;  Comm.  v.  Riley, 
196  Mass.  60,  62;  Mousell  Bros.  v.  London  &  N.  W.  Ry. 
Co.,  1917,  2  K.  B.  836,  843,  844;  The  Queen  v.  Tolson, 
supra,  at  p.  185).  The  statute  is  not  void  as  a  whole 
though  some  of  its  penalties  may  be  excessive.  The 
good  is  to  be  severed  from  the  bad.  The  vahd  penalties 
remain. 

Our 'conclusion  is  that  there  is  some  evidence  of  the 
defendant's  negligence  in  failing  for  six  months  to  dis- 
cover and  prevent  the  employment  of  this  child;  that 
the  omission  to  discover  and  prevent  was  a  sufferance 
of  the  work;  and  that  for  the  resulting  violation  of  the 
statute,  a  fine  was  properly  imposedT] 

The  judgment  should  be  affirmed. 

Pound,  J.  (concurring).  Section  162  of  the  Labor  Law 
(Cons.  Laws,  chap.  31)  imposes  within  its  limits  an  abso- 
lute prohibition  of  child  labor.  The  child  whose  job  is 
casual,  who  has  no  continuity  of  employment,  may  not  be 
said  to  "  work  in  or  in  connection  with  the  business,"  as  the 
word  implies  some  regularity  of  occupation.     The  quee- 
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tion  of  personal  liability  of  directors  seems  to  be  answered 
by  our  decision  in  People  v.  Taylor  (192  N.  Y.  398). 
They  are  not  within  the  statute  except  as  they  act 
individually.  Two  objections  to  the  exclusion  of  the 
elements  of  knowledge  and  due  diUgence  are  thus  dis- 
posed of.  On  the  question  whether  an  employer,  acting 
without  personal  fault,  may  be  imprisoned  for  the  act 
or  omission  of  his  servant,  I  think  that  we  should 
preserve  entire  neutrality  at  this  time.  It  may  be  argued 
that  the  preliminary  act  of  the  principal  from  which 
criminal  liabiUty  may  flow  is  the  engaging  in  a  business 
in  which  child  labor  is.  prohibited;  that  the  offense  is 
established  when  it  is  shown  that  the  child  worked  in 
or  in  connection  with  the  business  and  that  the  element 
of  personal  fault  is  thus  present.  {Com.  v.  Smithy  166 
Mass.  370,  375,  376;  People  v.  Roby,  52  Mich.  577; 
Loch  V.  State,  75  Ga.  258.)  The  employment  of  children 
is  as  much  imder  the  ban  as  is  the  sale  of  Uquor  to  them 
and  for  the  same  considerations  of  pubUc  welfare.  This 
point  is  probably  sufficiently  saved  in  the  prevailing 
opinion. 

Crane,  J.  (concurring).  I  concur  in  the  opinion  of 
Judge  Cardozo,  but  I  do  not  think  that  we  should  leave 
the  question  of  punishment  by  imprisonment  open  for 
further  discussion.  The  matter  is  here,  in  my  judgment, 
for  determination. 

The  defendant  has  been  charged  with  a  misdemeanor 
in  having  violated  the  provisions  of  section  162  of  article 
12  of  the  Labor  Law,  being  chapter  36  of  the  Laws  of 
1909,  which  read: 

"  No  child  under  the  age  of  fourteen  years  shall  be 
employed  or  permitted  to  work  in  or  in  connection  with 
any  mercantile  or  other  business  or  establishment  specified 
in  the  preceding  section. '^ 

The  defendant  maintained  a  milk  route  for  distributing 
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milk  and  came  within  the  provisions  of  this  section.  It 
apparently  did  everything  that  could  be  done  to  comply 
with  this  law.  The  drivers  of  its  wagons  were  sent  out 
early  in  the  morning  to  various  parts  of  the  city,  not 
returning  until  midday.  The  defendant  not  only  estab- 
lished rules  against  the  employment  of  boys  under  fourteen 
by  the  drivers  but  employed  inspectors  to  follow  them 
upon  their  routes  and  see  that  the  instructions  were 
obeyed.  The  conviction  of  the  defendant  has  proceeded 
upon  the  theory  that  it  is  guilty  for  an  act  of  its  driver 
violating  this  law  irrespective  of  its  knowledge  or  consent 
and  the  exercise  of  every  effort  that  could  be  made  to 
prevent  it.  It  is  said  that  the  law  having  been  violated 
by  its  servant  the  defendant  is  liable  and  that  there 
can  be  no  defense. 

I  recognize  that  this  is  the  law  regarding  many  police 
regulations  and  statutes  creating  minor  offenses  and  that 
there  is  a  distinction  between  acts  mala  prohibita  and 
mala  in  se,  but  I  do  not  believe  that  the  legislature  is 
imlimited  in  its  power  to  make  acts  m>ala  prohibita  with 
the  result  that  an  employer  can  be  imprisoned  for  the 
acts  of  his  servant.  {People  ex  rel.  Cossey  y.  GroiU,  179 
N.  Y.  417,  at  p.  433.)  Nearly  all  the  cases  upon  this 
subject  have  been  those  fixing  a  penalty  to  be  recovered 
either  in  a  civil  or  a  criminal  proceeding.  Others  have 
been  prosecutions  for  a  misdemeanor  such  as  in  this  case 
resulting  in  a  fine.  To  this  extent  I  concede  that  the 
employer  is  liable  irrespective  of  his  knowledge  or  negli- 
gence, but  when  an  employer  may  be  prosecuted  as  for 
a  crime  to  which  there  is  aflSxed  a  penalty  of  imprison- 
ment for  an  act  which  he  in  no  way  can  prevent,  we  are 
stretching  the  law  regarding  acts  m^xla  prohibita  beyond 
its  legal  limitation.  {Chicago,  B.  &  Q.  Ry.  v.  United 
States,  220  U.  S.  559.) 

While  this  case  has  to  do  with  a  corporation  which 
can  only  be  fined  yet  the  law  is  equally  apphcable  to  an 
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individual.  Section  1275  of  the  Penal  Law  provides  that 
for  a  second  or  third  violation  of  the  Labor  Law  imprison- 
ment may  be  inflicted.  An  individual,  therefore,  carries 
on  the  milk  business  at  the  risk  of  being  imprisoned  for 
acts  over  which  he  has  absolutely  no  control.  The 
hquor  cases  which  are  numerous  are  hardly  pertinent. 
Such  business  may  be  prohibited  altogether  but  not  so 
with  the  milk  trade. 

It  can  be  said  that  the  situation  which  I  have  here 
stated  is  not  presented  by  this  case  as  the  defendant  is 
a  corporation  or,  as  this  is  the  first  offense,  it  can  only 
result  in  a  fine.  If  the  legislature  is  limited  in  its  power 
to  punish  acts  mala  prohibitay  this  case,  I  think,  presents 
the  matter  in  such  a  way  that  we  should  say  so.  The 
statute  defines  the  crime  and  annexes  a  penalty  which 
is  a  fine  for  the  first  offense  or  possible  imprisonment 
for  the  second  offense.  The  argument  in  court  and  upon 
the  briefs  has  been  that  the  legislature  is  unlimited  in 
dealing  with  acts  mala  prohibita.  Some  of  the  cases  to 
which  we  have  been  referred,  and  the  opinion  below 
in  this  case,  indicate  that  as  long  as  an  act  is  prohibited 
by  a  statute  and  is  not  mxilum  in  se,  persons  may  be 
punished  for  the  acts  of  their  agents  upon  the  theory  of 
respondeat  superior  or  else  are  charged  by  law  with 
knowledge  which  they  could  not  otherwise  possess. 
Strictly  speaking  the  doctrine  of  principal  and  agent  has 
no  place  in  the  criminal  law.  {People  v.  McLaiighlin^ 
150  N.  Y.  365-385.)  We  should  not  leave  it  for  a  trial 
judge,  when  the  case  arises,  to  impose  a  fine  instead  of 
imprisonment  in  order  to  avoid  a  question  of  legaUty. 

It  is  xmnecessary  to  state  that  that  which  constitutes 
guilt  in  a  corporation  would  also  be  *he  same  for  the 
individual  under  like  circumstances. 

In  brief  I  spell  out  the  law  fixing  offenses  under  the 
police  power  of  the  legislature  and  known  as  acts  mala 
prohibita  to  be  this: 
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1.  The  defendant  is  liable  for  what  he  directs  or 
authorizes. 

2.  He  is  liable  for  that  which  is  done  with  his  knowl- 
edge, although  not  his  consent,  and  knowledge  may  be 
proved  by  circumstantial  evidence. 

3.  He  may  be  made  liable  for  penalties  or  fines  in 
the  nature  of  penalties  to  be  recovered  in  civil  or  criminal 
actions,  for  acts  committed  by  his  servants  without  his 
knowledge  or  consent  and  agamst  his  direct  prohibition. 
As  is  stated  in  some  of  the  cases  he  acts  in  these  matters 
through  his  servants  at  his  peril.  These  are  all  made 
minor  offenses  and  hardly  rise  to  the  rank  of  crimes. 
But  when  this  third  class  are  made  crimes  punishable 
by  imprisonment,  I  believe  the  legislature  exceeds  its 
power. 

HiscocK,  Ch.  J.,  Collin,  Cuddeback  and  Andrews, 
JJ.,  concur  with  Cardozo,  J.;  Pound  and  Crane,  JJ., 
each  in  memorandum,  also  concur. 

Jud^ent  aflSrmed. 


Waldo  D.  Putnam,  Respondent,  v.  Interior  Metal 
Manufacturing  Company,  Appellant. 

Warranty  —  when  error  to  exclude  evidence  tending  to  show 
breach  of  warranty. 

Where  in  an  action  to  recover  for  goods  sold  the  answer  sets  up 
a  counterclaim  alleging  breach  of  warranty  and  the  reply  does  not 
deny  that  there  was  such  a  warranty  it  is  error  to  exclude  evidence 
which  tended  to  show  that  the  articles  furnished  were  not  fit  and 
proper  for  the  purposes  intended. 

Putnam  v.  Interior  Meted  Mfg,  Co.^  173  App.  Div.  967,  reversed. 

(Submitted  November  19,  1918;  decided  December  10,  1918.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
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entered  May  26,  1916,  affirming  a  juc^ment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court. 
The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Henry  Smith  for  appellant.  The  exclusion  of  parol 
evidence  of  the  warranty  admitted  by  the  pleadings  was 
reversible  error.  {Thomas  v.  Scutt,  127  N.  Y.  133; 
StudweU  V.  Bush  Co.,  126  App.  Div.  818;  206  N.  Y. 
416;  Getty  v.  Town  of  Hamlin,  46  Hun,  1 ;  Dale  v.  Gilbert, 
128  N.  Y.  625;  Chapin  v.  Dobson,  78  N.  Y.  74;  Lese  v. 
Lamprecht,  196  N.  Y.  32;  Wigmore  on  Ev.  §  2430; 
Vaitghn  Machine  Co.  v.  Lighthouse,  64  App.  Div.  138; 
Foot  V.  Bentley,  44  N.  Y.  166;  De  Jonge  &  Co.  v.  Printz, 
49  Misc.  Rep.  112.) 

Joseph  H.  San  for  respondent.  The  court  properly 
excluded  the  evidence  which  the  defendant  attempted 
to  introduce  in  support  of  the  warranty  alleged  in  its 
answer.  {Corse  v.  Peck,  102  N.  Y.  513;-  Becker  v. 
Higgins,  21  N.  Y.  397;  Pollen  v.  Le  Roy,  30  N.  Y.  549; 
Lese  V.  Lamprecht,  196  N.  Y.  32.) 

Cuddeback,  J.  The  action  was  brought  to  recover 
the  sum  of  about  $800,  a  balance  due  on  the  sale  by 
the  plaintiff  to  the  defendant  of  certain  Norton  elevator 
door  checks  and  closers. 

The  answer  set  up  a  breach  of  warranty  that  the 
apphances  were  fit  and  proper  for  the  purposes  intended. 
The  answer  further  set  up  a  counterclaim  based  mainly 
on  a  breach  of  warranty.  The  reply  did  not  deny  that 
there  was  such  a  warranty;  therefore,  it  stood  admitted. 

The  trial  court  directed  a  verdict  in  favor  of  the 
plaintiff  and  dismissed  the  counterclaim.  That  deter- 
mination has  been  unanimously  aflSrmed  at  the  Appellate 
Division. 

On  the  trial  evidence  which  tended  to  show  that  the 
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articles  furnished  were  not  fit  and  proper  for  the  purposes 
intended  was  excluded. 

It  is  plain  that  with  the  warranty  admitted  by  the 
pleadings  the  defendant  could  show  a  breach  of  the 
warranty.  Therefore,  there  was  error  in  the  court's 
ruling  which  led  to  the  dismissal  of  the  defendant's 
counterclaim  and  to  the  direction  of  a  verdict  against 
him  for  the  full  amoimt  of  the  plaintiff's  demand. 

We  are  constrained  to  reverse  the  judgment  appealed 
from. 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

HiscocK,  Ch.  J.,  Collin,  Cardozo,  Pound,  Crane 
and  Andrews,  JJ.,  concur. 

Judgment  reversed,  etc. 


Frank  M.  Dowler,  an  Infant,  by  Frank  Dowler,  His 
Guardian  ad  Litem,  Appellant,  v.  Joseph  Johnson, 
Respondent. 

Negligence  —  New  York  (city  of)  —  when  officers  and  men 
of  fire  department  not  exempt  from  limitations  in  respect  of 
speed  —  action  against  fire  commissioner  for  injuries  from 
automobile  in  which  he  was  being  driven  by  fireman  —  com- 
missioner not  exonerated  as  of  course. 

1.  Officers  and  men  of  the  fire  department  of  the  city  of  New 
York  are  not  exempt  from  the  ordinary  limitations  in  respect  of  speed, 
unless  they  are  proceeding  to  a  fire  (New  York  Charter,  §  784),  or 
are  responding  for  emergency  work  in  case  of  fire,  accident,  public 
disaster  or  impending  danger.  (Code  of  Ordinances  of  New  York, 
chap.  24,  art.  2,  §  19,  subd.  1.) 

2.  In  an  action  against  the  fire  commissioner  of  the  city  of  New 
York  to  recover  for  personal  injuries  alleged  to  have  been  sustained 
by  plaintiff  through  a  collisioa  with  the  automobile  in  which  the 
commissioner  was  being  driven  by  a  fireman  upon  a  tour  of  inspection, 
it  was  error  to  exclude  testimony  that  the  automobile  was  being 
driven  at  excessive  speed  on  the  theory  that  because  the  relation 


40  DowLER  V,  Johnson. 

[235  N.  Y.]  Points  of  counsel.  [Dec., 

between  the  defendant  and  the  driver  was  not  that  of  master  and 
servant,  no  speed,  however  excessive,  could  tend  to  fasten  upon  the 
defendant  a  Uability  for  the  wrong.  If  the  defendant  permitted  an 
excessive  speed  to  be  maintained,  after  reasonable  opportunity  for 
protest,  a  jury  might  find  his  silence  equivalent  to  approval,  and 
ratification  may  be  equivalent  to  command.  The  defendant  had  a 
right  to  restrain  the  driver  who  was  subject  to  his  orders  and  he  is 
not  exonerated  as  of  course  because  the  driver  was  not  his  jservant. 
Dowler  v.  Johnson,  171  App.  Div.  935,  reversed. 

(Submitted  November  20,  1918;  decided  December  10,  1918.) 

Appeal  from  a  •  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  January  13,  1916,  aflSrming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term. 

The  nature  of  the  ac\ion  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Herbert  C.  Smyth,  James  B.  Mackie  and  Julius  M. 
Lowenstein  for  appellant.  Defendant  was  in  law  Uable 
imder  the  rule  of  respondeat  superior.  {Maxmilian  v. 
Mayor,  62  N.  Y.  160;  People  ex  rel.  Croker  v.  Sturgis, 
91  App.  Div.  286;  People  ex  rel.  Clifford  v.  Scannel,  74 
App.  Div.  406;  173  N.  Y.  606;  People  ex  rel.  Hart  v. 
Fire  Comrs.,  82  N.  Y.  358;  People  ex  rel.  Kent  v.  Fire 
Comrs.,  100  N.  Y.  82;  Reed  v.  Met.  S.  Ry.  Co.,  68  App. 
Div.  87;  Higgins  v.  W.  U.  Tel.  Co.,  156  N.  Y.  75.) 
PubUc  officers  are  Uable  personally  to  third  persons  who 
are  injured  by  their  personal  negUgent  conduct.  (Murphy 
V.  Comrs.  of  Education,  28  N.  Y.  134;  Day  v.  Reynolds, 
23  Him,  131;  HartweU  v.  Riley,  47  App.  Div.  154;  Bryant 
V.  Town  of  Randolph,  133  N.  Y.  70;  Bennett  v.  Whitney, 
94  N.  Y.  302;  LUchJield  v.  Bond,  186  N.  Y.  66.) 

William  P.  Burr,  Corporation  Counsel  (Terence  Farley 
of  counsel),  for  respondent.  A  public  officer  is  not  liable 
for  the  acts  or  omissions  of  the  official  subordinates 
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appointed  by  him  or  working  under  his  direction,  if  they 
are  not  in  his  private  service,  but  may  themselves  be 
considered  as  officers  of  the  mimicipality  or  state,  unless 
such  officer  personally  directed  the  performance  of  the 
act  complained  of,  or  personally  co-operated  in  the 
negligence  from  which  the  injury  resulted,  if  he  exercised 
reasonable  care  in  the  selection  of  the  subordinates.  (22 
Ruling  Case  Law,  487;  Murphy  v.  Emigration  Comrs., 
28  N.  Y.  134;  Cardot  v.  Barney ^  63  N.  Y.  281;  Donovan 
V.  McAlpin,  85  N.  Y.  185;  Walsh  v.  Trustees^  etc,,  96 
N.  Y.  427;  Bieling  v.  City  of  Brooklyn,  120  N.  Y.  98; 
Bailey  v.  Mayor,  etc.,  3  Hill,  531;  Brissac  v.  Lawrence, 
2  Blatch.  121 ;  United  States  v.  Broadhead,  24  Fed.  Cas. 
1242;  Rubens  v.  Robertson,  38  Fed.  Rep.  86;  Mister  v. 
Brown,  59  Fed.  Rep.  912;  Riggin  v.  Brown,  69  Fed. 
Rep.  1006.) 

Cardozo,  J.  The  defendant  in  1913  was  the  fire 
commissioner  of  the  city  of  New  York.  On  March  20 
of  that  year,  he  left  fire  headquarters  in  one  of  the 
department's  automobiles  to  inspect  some  new  fire  houses 
in  Brooklyn.  The  automobile  was  driven  by  a  fireman 
assigned  to  that  duty  by  the  commissioner  upon  the 
recommendation  of  the  fire  chief.  While  so  driven,  it 
collided  with  another  automobile,  and  the  plaintiff  was 
injured.  The  complaint  chaises  that  at  the  time  of  the 
collision  the  automobile  canying  the  defendant  was  driven 
under  his  orders,  and  that  it  was  driven  negligently  and 
at  excessive  speed.  The  officers  and  men  of  the  fire 
department  are  not  exempt  from  the  ordinary  limitations 
in  respect  of  speed,  imless  they  are  "  proceeding  to  a 
fire  "  (Charter  of  N.  Y.  sec.  784)  or  "  responding  for 
emergency  work  in  case  of  fire,  accident,  pubUc  disaster, 
or  impending  danger"  (Code  of  Ordinances  of  N.  Y. 
chap.  24,  art.  2,  sec.  17,  subd.  1).  The  plaintiff's  counsel 
in  opening  the  case  stated  that  the  defendant's  car  was 
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going  at  the  rate  of  fifty  miles  an  hour.  He  was  about 
to  oflFer  evidence  of  the  negUgence  charged  when  he  was 
checked  by  a  ruling  of  the  court  that  no  matter  what 
the  action  or  negligence  of  the  chauffeur  might  be,  the 
defendant  was  not  hable.  The  record  is  very  informal, 
and  the  plaintiff's  offer  of  proof  is  not  as  definite  as  we 
might  wish;  but  we  think  there  is  no  doubt  in  respect  of 
the  ruling  which  the  court  intended  to  make.  The 
court's  view  was  that  because  the  relation  between  the 
defendant  and  the  driver  was  not  that  of  master  and 
servant,  no  speed,  however  excessive,  could  tend  to  fasten 
upon  the  defendant  a  liabiUty  for  the  wrong.  The 
complaint  was  dismissed;  and  on  appeal  to  the  Appellate 
Division  the  judgment  was  afl5rmed  by  a  divided  court. 
We  think  there  was  error  in  refusing  to  give  the 
plaintiff  an  opportunity  to  unfold  his  case.  We  see  no 
repugnancy  between  the  complaint  and  the  opening. 
None  certainly  can  be  foimd  in  the  mere  relation  that 
subsisted  between  the  defendant  and  the  driver.  We  do 
not  doubt  the  rule  invoked  by  counsel  for  the  defendant, 
and  sustained  by  superabimdant  citations,  that  pubUc 
officers  are  not  liable  for  the  negUgence  of  their  subordi- 
nates imless  they  co-operate  in  the  act  complained  of, 
or  direct  or  encourage  it  {Lane  v.  Cotton,  1  Ld.  Raymond, 
646;  Bailey  v.  Mayor,  etc.,  of  N.  Y.,  3  Hill,  531,  538; 
Cardot  v.  Barney,  63  N.  Y.  281 ;  Robertson  v.  Sichel,  127 
U.  S.  507;  Ely  v.  Parsons,  55  Conn.  83;  Story  on  Agency, 
sec.  319).  That  is  at  least  the  general  rule,  and  if  it  is 
subject  to  any  other  qualifications,  they  are  not  now 
material.  But  here  the  very  question  is  whether  the 
defendant  did  direct  or  encourage  the  neghgent  act  or 
personally  co-operate  in  it.  Undoubtedly  he  is  not  liable 
for  the  negUgence  of  the  driver  on  the  theory  of  respondeat 
superior.  The  relation  between  them  was  not  that  of 
master  and  servant.  If  he  had  been  out  of  the  car  at 
the  time  of  the  accident,  no  one  would  suggest  that  he 
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must  answer  for  the  driver's  wrong.  Even  his  presence 
in  the  car  would  be  insufficient  of  itself  and  in  all  circum- 
stances to  charge  him  with  liability.  There  must  have 
been  command  or  co-operation  (Z)e  Carvalho  v.  Brunner, 
223  N.  Y.  284,  287;  1  Cooley  on  Torts  [3d  ed.],  pp.  213, 
244).  But  ratification  may  be  equivalent  to  command, 
and  co-operation  may  be  inferred  from  acquiescence 
where  there  is  power  to  restrain.  The  charge  is  that 
this  car  was  going  at  the  rate  of  fifty  miles  an  hour.  The 
charge  is  that  it  was  going  under  the  defendant's  orders. 
If  the  defendant  permitted  such  a  speed  to  be  main- 
tained, and  this  after  reasonable  opportimity  for  protest, 
a  jury  might  find  his  silence  the  equivalent  of  approval. 
Many  circumstances  would  have  to  be  weighed.  Chief 
among  them  perhaps  would  be  the  duration  of  the  offense 
and  the  opportunity  to  restrain  it.  There  was  the  right 
to  restrain  here,  for  the  driver  was  subject  to  the  defend- 
ant's orders  (Charter  N.  Y.  City,  sec.  728);  but  the 
right  is  of  no  importance  unless  the  omission  to  exercise 
it  was  unreasonable.  We  cannot  say  whether  the  inference 
of  such  an  omission  is  legitimate  till  the  whole  story 
has  been  told.  We  must  see  the  whole  picture.  For 
the  purpose  of  this  appeal,  it  is  enough  that  the  defendant 
is  not  exonerated  as  of  course  because  the  man  at  the 
helm  was  not  his  servant.  One  cannot  let  oneself  be 
driven  at  breakneck  speed  through  city  streets,  and 
charge  the  whole  guilt  upon  the  driver  who  has  done 
one's  tacit  bidding. 

The  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

HiscocK,  Ch.  J.,  Collin,  Cuddeback,  Pound,  Crane 
and  Andrews,  JJ.,  concur. 

Judgment  reversed,  etc. 
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Stanley  N.  Carr,  Appellant,  v.  Pennsylvania  Rail- 
road Company,  Respondent. 

Negligence  —  railroad  crossing  accident  —  question  of  con- 
tributory negligence  ordinarily  one  for  Jury  —  degree  of  care 
required  of  traveler  approaching  railroad  crossing  —  erroneous 
dismissal  of  complaint. 

1.  It  is  not  the  law  that  as  a  distinct  and  conclusive  circumstance 
one  traveling  on  the  highway  must  assume  that  no  warning  of  the 
approach  of  trains  will  be  given  at  a  raib*oad  crossing  and  relax  in 
no  degree  his  vigilance  although  silence  suggest  security,  nor  is  it 
the  law  that  one  who  has  once  looked  from  a  proper  viewpoint  must, 
at  his  peril,  look  again  before  proceeding. 

2.  Where  in  an  action  to  recover  for  injuries  received  through 
being  struck  by  a  train  at  a  railroad  crossing  the  evidence  indicates 
that  plaintiff  approached  with  his  horse  under  control  and  his  mind 
on  the  danger;  that  he  listened  and  heard  nothing;  that  he  looked 
down  the  track  and  saw  as  much  as  seven  hundred  feet  at  a  point 
when  he  was  only  a  few  seconds  from  the  crossing;  that  no  train  was 
then  in  sight  and  that  he  then  looked  the  other  way  and  inmiediately 
the  accident  happened,  it  cannot  be  said,  as  matter  of  law,  that  his 
negUgence  was  palpable,  and  therefore  a  dismissal  of  the  complaint 
on  that  ground  was  erroneous. 

Cart  V.  Pennsylvania  R.  R,  Co,,  171  App.  Div.  891,  reversed. 

(Argued  November  21,  1918;  decided  December  10,  1918.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  March  7,  1916,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Irving  W.  Cole  and  Hamilton  Ward  for  appellant.  On 
the  evidence  the  questions  of  defendant's  negligence  and 
plaintiflF's  freedom  from  contributory  negligence  were  for 
the  jury.  (Newson  v.  N.  Y.  C.  R.  R.  Co.,  29  N.  Y. 
385;  Feeney  v.  Long  Island  R.  Co.,  116  N.  Y.  375;  Ernst 
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V.  H.  R.  R.  R.  Co.,  35  N.  Y.  9;  Stevermann  v.  White, 
16  J.  &  S.  526;  Souths  v.  Binghamton  Ry.  Co.,  168  App. 
Div.  605;  Townsend  v.  Brooklyn  Heights  Ry.  Co.,  168 
App.  Div.  449;  Brott  v.  Auburn  &  Syracuse  El.  R.  Co., 
220  N.  Y.  92;  Thomas  v.  D.,  L.  &  W.  R.  R.  Co.,  8  Fed. 
Rep.  729;  Cunningham  v.  D.,  L.  &  W.  R.  R.  Co.,  142 
App.  Div.  303;  Davis  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
47  N.  Y.  400;  Massoth  v.  D.  &  H.  Canal  Co.,  64  N.  Y. 
524;  Dolan  v.  D.  &  H.  Canal  Co.,  71  N.  Y.  285;  Kellogg 
V.  AT.  Y.  C.  &  H.  R.  R.  R.  Co.,  79  N.  Y.  72.) 

H.  J.  Adams  and  Frank  Rumsey  for  respondent.  The 
plaintiff  was  chargeable  with  contributory  negligence  as 
a  matter  of  law  and  the  motion  for  a  nonsuit  and  dis- 
missal of  the  complaint  was  properly  granted.  {Avery 
V.  N.  Y.,  0.  &  W.  R.  Co.,  205  N.  Y.  502;  Swart  v.  N.  Y. 
C.  R.  R.  Co.,  81  App.  Div.  402;  177  N.  Y.  529;  Baxter 
Y.  A.  &  S.  El.  R.  Company,  190  N.  Y.  439;  Spencer  v. 
A^  Y.  C.  &  H.  R.  R.  R.  Co.,  123  App.  Div.  789;  197 
N.  Y.  507;  Knapp  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  158 
App.  Div.  175;  Coleman  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
98  App.  Div.  349;  Dolfini  v.  Erie  R.  R.  Co.,  178  N.  Y. 
1;  McSweeney  v.  Erie  R.  R.  Co.,  93  App.  Div.  496;  CuUen 
V.  D.  &  H.  C.  Co.,  113  N.  Y.  667;  McAuliffe  v.  N.  Y. 
C.  &  H.  R.  R.  R.  Co.,  85  App.  Div.  187.) 

Pound,  J.  This  is  an  action  to  recover  damages  for 
personal  injuries  sustained  by  plaintiff  while  driving 
over  a  railroad  grade  crossing.  He  was  struck  by  a  north- 
boimd  express  train,  running  at  a  high  rate  of  speed, 
quietly  and  without  sounding  bell,  whistle  or  other 
signal.  He  was  nonsuited  at  the  close  of  his  case  on 
the  ground  that  he  was  guilty  of  contributory  negUgence. 
"  The  question  of  contributory  negUgence  in  cases  of  this 
character  is  ordinarily  one  of  fact  for  the  jury."  (Massoth 
v.  PresL,  etc.,  D.  &  H.  Canal  Co.,  64  N.  Y.  524,  529.)    Are 
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the  most  favorable  inferences  that  can  be  drawn  from  the 
evidence  of  plaintiflF's  witnesses  insufficient  to  permit  a 
jury  to  conclude  that  he  exercised  reasonable  care  and 
prudence  under  the  circumstances?  The  facts  and  infer- 
ences are  thus  stated  most  favorably  to  appellant  for 
the  purposes  of  this  appeal. 

The  accident  happened  at  noon  on  Jime  3,  1914. 
Highway  and  railroad  track  intersect  at  an  acute 
angle.  Plaintiff  was  coming  from  the  south  on  the  main 
highway,  with  his  wife,  in  a  buggy.  He  was  driving  a 
high-spirited  horse  which  was  w;alking  quietly  and  steadily 
about  three  miles  an  hour.  His  view  to  the  south  of  the 
smgle  raih-oad  track  was  obstructed  by  buildings,  trees 
and  a  board  fence,  so  that  it  was  impossible  to^ee  an 
approaching  train  until  a  point  was  reached  forty  to 
sixty  feet  from  the  track.  At  that  point  plaintiff  looked 
between  the  boards  of  the  fence  and  saw  that  everything 
was  clear  in  that  direction  for  a  distance  of  seven  hundred 
feet.  He  then  looked  north,  then  he  was  close  to  the 
track  and  then  the  accident  happened.  In  a  few  seconds 
the  train  traversed  the  distance  of  seven  hundred  feet 
while  the  plaintiff  was  reaching  the  crossing.  Indis- 
putably, if  plaintiff  had  looked  only  at  a  point  where 
the  obstruction  shut  off  his  view  of  the  approaching 
train,  he  could  not  recover.  But  that  is  not  this  case. 
The  evidence  mdicates  that  he  approached  the  crossing 
with  his  horse  under  control  and  his  mind  on  the  danger; 
that  he  listened  and  heard  nothing;  that  he  looked  down 
the  track  aixd  saw  as  much  as  seven  hundred  feet  at  a 
point  when  he  was  only  a  few  seconds  from  the  crossing 
and  that  no  train  was  then  m  sight.  Indisputably,  if  he 
had  looked  again  to  the  south  he  would  have  seen  the 
train.  When  one  who  is  approaching  a  railroad  crossing 
is  heedless  of  ordinary  precautions;  when  he  fails  to 
observe  the  rules  of  conduct  which  are  dictated  by  common 
experience  and  common  sense,  no  question  remains  for  a 
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jury  to  pass  upon.  {Avery  v.  N.  Y.,  0.  &  W.  Ry.  Co., 
206  N.  Y.  502.)  But  it  is  not  the  law  that  as  a  distinct 
and  conclusive  circumstance,  one  must  assume  that  no 
warning  of  the  approach  of  trains  will  be  given  and  relax 
in  no  degree  his  vigilance  although  silence  suggests 
security,  and  it  is  not  the  law  that  one  who  has  once 
looked  from  a  proper  viewpoint  must,  at  his  peril,  look 
again  before  proceeding. 

The  evidence  does  not  demonstrate  the  absence  of 
care  on  the  part  of  plaintiff.  It  suggests  that  by  greater 
care  he  might  have  avoided  the  accident.  It  may  be 
that  he  should  have  turned  and  looked  again  and  it  may 
be  that  a  jury  would  say,  on  his  own  evidence,  that  the 
accident  was  chargeable  to  his  failure  to  be  vigilant  in 
looking  to  the  south.  On  all  the  evidence,  it  may  be 
entirely  reasonable  to  conclude  that  he  went  to  the 
crossing  heedlesdy,  without  thinking  of  it  or  paying  any 
attention  to  it,  but  we  cannot  accept  his  version  and 
say,  as  matter  of  law,  that  his  negligence  was  palpable. 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

HiscocK,  Ch.  J.,  Collin,  Cuddeback,  Cardozo, 
Crane  and  Andrews,  JJ.,  concur. 

Judgment  reversed,  etc. 


First    National    Bank    of    Waverly,    New    York, 
Respondent,  v.  Byran  L.  Winters,  Appellant. 

Libel  —  when  corporation  may  maintain  action  for  libel 
without  proof  of  special  damage  —  if  words  complained  of  are 
ambiguous,  their  meaning  and  application  are  questions  for 
Jury  —  when  entire  publication  may  be  shown. 

■ 

1.  A  oorporation  may  maintain  an  action  for  libel  without  proof 
of  special  damage  if  the  charge  is  defamatory  and  injiiriously  and 
directly  affects  its  credit  or  the  management  of  its  business  and 
necessarily  causes  pecuniary  loss. 
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2.  Words  accusing:  a  banking  corporation  of  having  partici- 
pated in  the  sale  of  intoxicating  liquors  contrary  to  law  are 
libelous  per  se, 

3.  In  an  action  for  libel  where  the  words  complained  of  may  be 
construed  as  a  charge  of  larceny  but  do  not  necessarily  imply  and 
would  not  necessarily  be  understood  to  imply  that  the  plaintiff  had 
been  guilty  of  more  than  a  mistake  or  of  carelessness,  the  meaning  of 
the  words  used  and  their  application  should  be  submitted  to  the  jury 
and  it  is  error  for  the  court  to  charge  that  they  were  Ubelous  per  se 
as  charging  larceny.  (Sanderson  v.  Caldwell,  45  N.  Y.  308,  401, 
followed.) 

4.  In  actions  for  libel  the  entire  publication  may  be  shown  if  it 
leads  up  to  the  words  said  to  be  actionable,  and  where  an  introduction 
to  an  article  complained  of  first  criticises  the  president  of  the  plaintiff 
corporation,  then  charges  him  with  being  opposed  to  the  defendant, 
and,  continuing,  gives  reasons  therefor,  among  which  are  contained 
the  alleged  libelous  words,  the  introduction  is  competent,  at  least  as 
bearing  upon  the  question  as  to  whether  the  words  used  might  be 
fairly  construed  to  import  a  crime  or  mistake,  and  its  exclusion  is 
erroneous. 

First  National  Bank  v.  Winters,  174  App.  Div.  898,  reversed. 

(Argued  October  11,  1918;  decided  December  10,  1918.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  third  judicial  department, 
entered  July  22,  1916,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

James  Moore  and  Byran  L.  Winters  for  appellant.  As 
to  the  first  caxise  of  action  the  trial  justice  erred  in 
refusing  to  submit  to  the  jury,  and  in  charging  as  a 
matter  of  law,  that  the  article  was  defamatory;  that  it 
was  applicable  to  plaintiff,  and  that  as  against  the 
plaintiff  corporation  the  article  was  hbelous  per  se.  (Denns 
V.  N.  Y.  E.  J.  Pub.  Co.,  210  N.  Y.  13;  Morrism  v. 
Smith,  177  N.  Y.  366;  Warner  v.  Southall,  165  N.  Y. 
496;  U.  A.  Press  v.  Heath,  49  App.  Div.. 247;  Kemble 
&  Mills  V.   Kaighn,  131  App.  Div.  63.)  « A  statement 
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to  be  libelous  per  se  as  against  a  corporation  must  be 
of  so  defamatory  a  nature  as  to  necessarily  and  directly 
affect  its  credit  and  occasion  pecuniary  injury.  {N.  Y. 
Bureau  of  IvformaMon  v.  Ridgway-Thayer  Co.,  193  N.  Y, 
666.)  As  to  the  second  cause  of  action,  the  trial  justice 
erred  in  refusing  to  leave  to  the  jury,  and  charging  as  a 
matter  of  law,  that  the  language  was  defamatory;  that 
it  was  apphcable  to  the  plaintiff,  and  that  as  against  the 
plaintiff  it  was  libelous  per  «e.  {Beecher  v.  Press  Pub. 
Co.y  60  App.  Div.  536.) 

Harvey  D.  Hinman  for  respondent.  No  proof  of 
damage  was  necessary.  {S.  &  L.  Bank  v.  Thompson, 
23  How.  Pr.  253;  M.  R.  F.  L.  Assn.  v.  Spectator  Co., 
18  J.  &  S.  460;  U.  A.  Press  v.  Heath,  49  App.  Div.  247; 
Arrow  Steamship  Co.  v.  Bennett,  73  Him,  81;  Reporter's 
Assn.  V.  Sun  P.  &  P.  Assn.,  186  N.  Y.  437;  Knicker- 
bocker L.  Ins.  Co.  V.  Ecclesine,  2  J.  &  S.  76;  Town  Topics 
Publishing  Co.  v.  Collier,  114  App.  Div.  191;  Trenton 
M.  L.  &  F.  Ins.  Co.  v.  Perrine,  3  Zab.  403;  Gross  Coai 
Co.  V.  Rose,  126  Wis.  24;  South  Helton  Coal  Co.  v.  North 
Eastern  News  Assn.,  L.  R.  1  Q.  B.  133;  People's  U. 
S.  Bank  v.  Goodwin,  148  Mo.  App.  364.) 

Andrews,  J.  The  plaintiff  is  a  banking  corporation 
doing  business  in  the  village  of  Waverly.  On  December 
30th,  1910,  the  defendant  published  in  a  newspaper 
controlled  by  him  an  article  in  which  he  stated  that 
while  he  kept  his  newspaper  account  with  the  plaintiff 
he  deposited  a  check  for  $100.  This  check  was  not 
properly  credited  to  the  account  and,  as  a  result,  when 
later  checks  were  drawn,  he  was  informed  that  the  account 
was  overdrawn.  The  plaintiff  insisted  for  some  time 
that  no  mistake  had  been  made  and  finally  the  defendant 
wrote  to  Mr.  Lyiord,  its  president,  asking  why  the  proper 
credit  had  not  been  given.  In  reply  Mr.  Lyiord  wrote 
that  they  had  made  a  mistake  and  were  not  infaUible. 
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The  article  then  proceeded:  "  During  this  transaction 
some  ten  days  had  elapsed  and  the  question  would 
naturally  arise  how  could  the  books  of  the  First  National 
Bank  balance  without  giving  this  credit  to  the  Free 
Press  and  where  was  this  SlOO  during  all  this  time. 
Thereafter  Mr.  Winters  changed  the  Free  Press  accoimt 
as  well  as  his  own  accoimt  from  the  First  National  to 
the  Citizens  Bank." 

The  trial  court  said  to  the  jury  that  this  was  a  charge 
that  the  plaintiff  was  guilty  of  larceny  and  so  was  libelous 
per  se.  It  further  said  that  the  libel  applied  to  the 
plamtiff.  We  thmk  this  was  error.  As  we  have  said, 
"  In  an  action  for  defamation,  if  the  application  or 
meanmg  of  the  words  is  ambiguous,  or  the  sense  in 
which  they  were  used  is  uncertain,  and  they  are  capable 
of  a  construction  which  would  make  them  actionable, 
although  at  the  same  time  an  innocent  sense  can  be 
attributed  to  them,  it  is  for  the  jury  to  determine  upon 
all  the  circumstances,  whether  they  were  appUed  to  the 
plaintiff,  and  in  what  sense  they  were  used."  {Sanderson 
V.  Caldwell,  45  N.  Y.  398,  401.) 

The  words  used  are  capable  of  the  construction  given 
them  by  the  trial  court.  Of  this  there  can  be  no  doubt. 
They  may  well  apply  to  the  plaintiff.  But  may  there 
also  be  fairly  given  to  them  an  innocent  sense?  Could 
it  fairly  be  said  that  they  do  not  refer  to  the  plaintiff? 
Might  hearers  of  common  and  reasonable  understandmg 
differ  in  their  interpretation  of  them? 

We  think  this  is  quite  possible.  The  words  do  not 
necessarily  imply  and  would  not  necessarily  be  understood 
to  imply  that  the  plaintiff  had  been  guilty  of  more  than 
a  mistake  or  of  carelessness.  They  do  not  necessarily 
charge  the  bank  with  larceny  and  would  not  necessarily 
be  understood  to  make  such  a  charge.  It  might  well 
be  that  the  deposit  had  been  credited  to  some  different 
account.     Neither  if  a  crime  was  in  fact  committed  was 
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the  bank  or  one  of  its  officers  necessarily  guilty.  That 
being  so,  the  meaning  of  the  words  used  and  their  applica- 
tion should  have  been  submitted  to  the  jury. 

A  question  of  evidence  bearing  upon  this  cause  of  action 
has  also  been  airgued  before  us.  The  trial  court  excluded 
a  somewhat  long  introduction  to  the  article.  In  this  we 
think  it  erred.  The  general  rule  is  that  in  actions  for 
hbel  the  entire  pubUcation  may  be  shown  for  the  purpose 
of  determining  the  meaning  and  application  of  that  portion 
for  which  the  action  is  brought  if  it  leads  up  to  the 
words  said  to  be  actionable.  Those  words-  often  may  be 
modified  or  explained  by  the  introduction. 

In  this  case  the  introduction  criticises  Mr.  Lyford,  the 
president  of  the  bank,  for  various  acts  alleged  to  have  been 
committed  by  him.  It  then  asks  why  Mr.  Lyford  is 
opposed  to  the  Free  Press  and  gives  some  reasons.  It 
continues  that  there  are  other  reasons,  to  one  of  which 
it  will  briefly  refer,  and  then  follows  the  portion  of  the 
article  complained  of.  This  introduction  was  competent, 
at  least  as  bearing  upon  the  question  as  to  whether  the 
words  used  might  be  fairly  construed  to  import  a  crime 
or  a  mistake. 

The  plaintiff  also  .claims  that  certain  other  articles 
published  by  the  defendant  were  libelous.  As  to  each 
of  these  the  court  told  the  jury  that  the  words  used 
referred  to  the  pilaintiff  and  that  it  accused  it  of  having 
participated  in  the  sale  of  intoxicating  liquors  contrary  to 
law,  and  of  arson.  The  articles  are  long  and  need  not 
be  recited  in  this  opinion.  In  view  of  what  has  already 
been  said  it  is  suflScient  to  hold  that  the  interpretation  of 
the  words  used  in  the  article  complained  of  in  the  third 
cause  of  action  and  their  appUcation  should  have  been 
left  to  the  jury.  As  to  the  words  used  in  the  first  cause  of 
action  the  majority  of  the  court  is  of  the  opinion  that  the 
trial  judge  was  right  in  his  ruling  that  they  were  libelous 
V^  se  and  that  they  did  refer  to  the  plaintiff. 
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Under  neither  the  first  nor  the  third  cause  of  action 
was  there  testimony  as  to  special  damages.  It  is  said 
by  the  appellant  that  as  the  plaintiff  is  a  corporation 
there  can  be  no  recovery,  because  of  this  fact.  In  this 
he  is  mistaken.  The  same  rule  is  applicable  to  a  cor- 
poration as  to  individuals.  Where  the  latter  may  recover 
without  proof  of  special  damage,  a  corporation  may  also. 
Does  the  publication  tend  to  blacken  its  reputation  and 
to  bring  upon  it  hatred,  ridicule  or  contempt  ?  It  is  true 
that  many  statements  that  might  harm  an  individual 
would  not  harm  a  corporation.  A  corporation  has  no  per- 
sonal reputation.  But  other  charges  would  affect  it  equally 
with  an  individual.  A  charge  of  insolvency — for  instance, 
or  that  its  business  was  carried  on  dishonestly.  And 
so  it  may  be  stated  as  a  general  rule  that  a  corporation 
may  maintain  an  action  for  libel  without  proof  of  special 
damage  if  the  charge  is  defamatory  and  injuriously  and 
directly  affects  its  credit  or  the  management  of  its  busi- 
ness  and  necessarily  causes  pecuniary  loss.  *  ( New  York 
Bureau  of  Ivformaiion  v.  Ridgway-Thayer  Company,  119 
App.  Div.  339,  342 ;  reversed  on  dissenting  opinion,  193 
N.  Y.  666;  Reporters^  Association  of  America  v.  Sun 
Printing  &  Publishing  Assn.,  186  N.  Y.  437.) 

Such  is  clearly  the  effect  of  the  charge  of  violating  the 
excise  law  if  understood  as  the  court  holds  it  should  be, 
and  the  charge  of  arson  if  the  jury  find  that  to  be  the 
meaning  of  the  third  article.  To  say  of  a  bank  that  it 
violates  the  excise  law  to  protect  its  securities,  or  bums 
a  building  upon  which  it  holds  insurance,  is  a  direct 
attack  on  its  business  methods.  If  believed  such  charges 
necessarily  destroy  pubUc  confidence  in  its  integrity  and 
injure  its  credit.  They  affect  the  corporation  as  directly 
as  charges  of  dishonorable  conduct  in  business  would 
affect  an  individual.  (South  Hetton  Coal  Company  v. 
North  Eastern  News  Association,  1894,  1  Q.  B.  133.) 
Here  the  plaintiff,  the  proprietor  of  a  colliery,  owned 
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a  number  of  cottages  used  in  connection  with  it.  The 
alleged  libel  was  an  article  with  regard  to  the  condition 
of  these  cottages.  Such  an  article,  the  court  held,  was 
calculated  to  injure  the  plaintiff's  reputation  in  the  way 
of  its  business  and  no  special  damage  need  be  proved. 

The  judgment  appealed  from  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the  event. 

HiSCOCK,     Ch.     J.,     COLUN,     CUDDEBACK,     CaRDOZO, 

Pound  and  Crane,  JJ.,  concur. 
Judgment  reversed,  etc. 


Empire  Development  Company  et  al,,  Appellants,  v. 
Title  Guarantee  and  Trust  Company,  Respondent,  . 

Title  guaranty  —  when  vendee  who  at  time  of  execution 
of  contract  of  sale  knew  of  defect  in  title  cannot  recover  against 
drawer  of  contract  and  of  subsequent  deed  for  failure  to  protect 
him  —  policy  of  insurance  may  define  "loss  "  intended  to  be 
covered  —  when  owner  of  real  property  may  instire  himself 
against  defects  in  title  of  which  he  had  knowledge  —  when 
dismissal  of  counterclaim  pleading  facts  which  would  entitle 
insurer  to  reformation  of  policy  is  error. 

1.  Where,  in  an  action  to  recover  for  the  alleged  negligence  of 
defendant,  a  title  guarantee  company,  for  error  in  drawing  a  contract 
for  the  purchase  of  real  property  and  the  subsequent  deed,  whereby 
the  plaintiff,  its  employer,  became  liable  to  pay  certain  assessments, 
it  appears  by  uncontradicted  evidence  that  at  the  time  the  contract 
of  sale  was  made  the  plaintiff  knew  of  the  assessments,  the  complaint 
is  properly  dismissed,  since,  knowing  the  facts,  the  negligence  of  the 
defendant,  if  there  was  any,  in  no  way  injured  the  plaintiff. 

2.  While  every  policy  of  insurance  is  so  far  a  contract  of  indemnity 
that  the  insured  must  possess  an  insiu*able  interest  and  that  wagers 
are  prohibited,  there  is  no  fundamental  objection  to  definition  between 
the  parties  to  an  insurance  contract  of  the  loss  which  they  intend  to 
cover,  so  long  as  it  is  msido  in  good  faith  and  not  as  merely  the  cover 
of  a  wager. 

3.  The  words  "  loss  or  damage  "  in  a  policy  insuring  the  owner  of 
real  proi>erty  against  loss  by  reason  of  defective  title  thereto  and 
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other  inoumbranoes  thereon  can  only  mean  damages  caused  to  the 
owner  by  an  existing  defect  in  the  title.  Hence,  it  is  error  to  dismiss 
the  complaint  in  an  action  against  the  insurer  to  recover  the  amount 
of  assessments  paid  by  the  insured  because  the  latter  knew  that  at 
the  time  title  passed  and  the  policy  was  dated  the  Hen  of  such  assess- 
ments had  been  perfected.  Against  the  payment  of  these  liens  the 
owners  had  a  right  to  secure  themselves  and  the  mere  knowledge  by 
them  of  the  defect  did  not  constitute  a  defense. 

4.  Where,  however,  imdisputed  evidence  shows  that  both  parties 
knew  of  the  assessment  and  that  the  issuance  of  the  poUcy  was  delayed 
and  an  agreement  made  that  the  particular  assessment  should  not  be 
excepted  from  the  policy  because  of  the  promise  of  the  plaintiffs  that 
they  would  pay  the  same  and  have  it  canceled  and  thereafter  the 
assessment  was  paid  by  the  plaintiffs  and  the  policy  was  issued  but  its 
date  was  given  as  before  the  pa3mient,  the  d^endant  is  entitled  to  a 
reformation  of  the  policy  so  as  to  relieve  it  from  paying  this  particular 
assessment,  and  where  such  a  defense  was  pleaded  as  a  coimterclaim 
its  dismissal  was  error. 

Empire  Development  Co,  v.  Title  Guarantee  &  Trust  Co.^  171  App. 
Div.  116,  reversed. 

(Argued  October  31,  1918;  decided  December  10,  1918.) 

Appeal  from  a  judgment,  entered  January  24,  1916, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  a  judg- 
ment in  favor  of  plaintiffs  entered  upon  a  verdict 
directed  by  the  court  and  directing  a  dismissal  of  the 
complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Joab  H.  Banton  and  John  E.  Roeser  for  appellants. 
The  defendant  was  not  entitled  to  a  reformation  of  the 
contract.  {Levy  v.  Louvre  Realty  Co.y  222  N.  Y.  14; 
City  of  New  York  v.  Matthews,  213  N.  Y.  563;  Southard 
V.  Curley,  134  N.  Y.  148;  A.  B.  Co.  v.  Allison,  144  N.  Y. 
21;  C.  S.  R.  Co.  v.  T.  T.  S.  Ry.  Co.,  149  N.  Y.  51.) 
It  was  not  error  for  the  trial  court  to  dismiss  its  coimter- 
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claim  asking  for  refonnation,  and  direct  a  verdict  in 
favor  of  the  plaintiffs.  {Cannon  v.  Fargo,  222  N.  Y. 
321;  B.  P.  Co.  V.  Reinhardt,  210  N.  Y.  162;  City  of  New 
York  V.  Matthews,  213  N.  Y.  563.)  The  judgment  of  the 
Appellate  Division  should  be  reversed  and  that  of  the 
Trial  Term  affirmed.  {El  Paso  &  S.  W.  R.  Co.  v. 
Eichel  &  Weinkel,  226  U.  S.  591;  Anson  on  Contracts 
[Huffcut's  ed.],  376,  §  390;  Trenton  Potteries  Co.  v.  Title 
G.  &  T.  Co.,  50  App.  Div.  490;  176  N.  Y.  65;  PearsaU 
V.  L.  T.  Guarantee  Co.,  94  Mo.  App.  5,  13;  Minn.  Title 
Ins.  Co.  V.  Drexel,  70  Fed.  Rep.  194,  198;  Foehrenbach 
V.  G.  A.  T.  &  T.  Co.,  217  Penn.  St.  331;  Ehmer  v.  Tide 
G.  &  T.  Co.,  156  N.  Y.  10;  Economy  .Building  &  Loan 
Assn.  V.  West  Jersey  Title  Co.,  64  N.  J.  L.  27,  28.) 

Harold  Swam  and  Archer  P.  Cram  for  respondent. 
The  plaintiffs  have  suffered  no  loss  or  damage  within 
the  meaning  of  the  policy.  {Trenton  Potteries  Co.  v. 
Title  G.  &  T.  Co.,  176  N.  Y.  65;  Palatine  Ins.  Co.  v. 
O^Brien,  68  Atl.  Rep.  484.)  If  the  policy,  as  drawn, 
imports  liability  by  reason  of  the  assessments  in  question, 
then  it  did  not  correctly  set  forth  the  contract  made, 
and  should  have  been  reformed  accordingly.  {Taylor  v. 
Bowen,  52  App.  Div.  126;  Pennsylvania  Steel  Co.  v. 
Title  G.  &  T.  Co.,  193  N.  Y.  37,  45;  Trenton  Potteries 
Co.  V.  TiOe  G.  &  T.  Co.,  176  N.  Y.  65.)  The  plamtiffs 
failed  to  establish  any  negligence  on  the  part  of  the 
defendant.     {Livingston  v.  Spero,  18  Misc.  Rep.  243.) 

Andrews,  J.  The  complaint  sets  forth  two  causes  of 
action.  By  the  first  it  is  alleged  that  the  defendant  issued 
a  poUcy  01  title  insurance  to  the  plaintiffs  covering 
certain  premises  conveyed  to  them  at  that  time;  that 
upon  said  premises  at  the  date  of  the  policy  assessments, 
not  excepted  in  the  policy  itself,  were  a  lien;  that  these 
assessments,  amounting  to  over  $6,000,  were  paid  by 
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the  plaintiffs  and  that  they  sustained  a  loss.in  that  amount 
with  interest.  By  the  second  cause  of  action  it  is  alleged 
that  the  plaintiffs  were  negotiating  for  the  purchase  of 
the  premises  described;  that  the  defendant  agreed  to 
represent  the  plaintiffs  in  the  transaction  and  to  safe- 
guard their  interests  as  an  attorney  would  do;  to  take 
charge  of  the  matter  of  the  purchase;  to  advise,  guide 
and  direct  the  plaintiffs  and  then  to  insure  their  title. 
Because  of  the  negligence  of  the  defendant  the  contract 
and  deed  were  not  properly  drawn  and  the  plaintiffs 
became  liable  to  the  vendors  to  pay  the  assessments 
above  mentioned  and  thereby  sustained  the  losses 
mentioned  in  the  first  cause  of  action. 

At  the  close  of  the  evidence  motions  were  made  by 
both  parties  for  the  direction  of  a  verdict.  The  trial 
court  directed  a  verdict  for  the  plaintiffs.  Thereupon 
the  defendant  withdrew  its  motion  and  asked  leave  to 
submit  the  questions  of  fact  involved  in  the  case  to  the 
jury.  This  motion  was  denied  as  made  too  late.  From 
the  judgment  in  favor  of  the  plaintiffs  an  appeal  was 
taken  to  the  Appellate  Division.  The  Appellate  Division 
reversed  the  judgment,  not  on  the  facts  but  solely  upon 
questions  of  law  and  dismissed  the  complaint. 

We  must  first  determine  whether  there  was  any  evidence 
in  the  case  justifying  a  finding  of  the  trial  court  in  favor 
of  the  plaintiffs  upon  the  second  cause  of  action.  With- 
out discussing  this  question  in  detail  it  is  enough  to  say 
that  assuming  the  negligence  of  the  defendant  as  claimed 
by  the  appellants,  the  uncontradicted  evidence  shows  that 
the  contract  of  sale  between  them  and  the  vendors 
was  made  on  February  13th,  1907.  At  this  time  the 
plaintiffs  knew  of  the  assessments.  This  evidence  is  not 
impeached  in  any  way  either  by  witnesses  or  by  facts 
and  circumstances.  It  may,  therefore,  be  assumed  to  be 
true.  Knowing  the  facts  the  neghgence  of  the  defendant, 
if  there  was  negligence,  in  no  way  injured  the  plaintiffs. 
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Therefore,  so  far  as  this  cause  of  action  is  concerned  the 
result  reached  in  the  Appellate  Division  was  right. 

As  to  the  first  cause  of  action,  the  poUcy  of  insurance 
was  executed  and  delivered  to  the  plaintiffs  after  July 
18th,  1907.  It  was  dated  April  4th,  1907,  the  tune  when 
the  title  was  closed  and  the  deed  taken.  The  assess- 
ments became  liens  on  February  27th.  They  were  paid 
by  the  plaintiffs  on  April  20th.  Concededly  the  issuance 
of  this  policy  was  part  of  the  transaction  relating  to  the 
purchase  of  the  property.  In  pursuance  to  the  arrange- 
ment made  between  the  parties  the  policy  insured  the 
plaintiffs  against  loss  or  damage  which  the  insured  should 
sustain  by  reason  of  any  defect  or  defects  of  title  affect- 
ing the  premises  or  affecting  the  interest  of  the  insured 
therein  or  by  reason  of  the  unmarketability  of  the  title 
insured  or  by  reason  of  liens  and  inciunbrances  charging 
the  same  at  the  date  of  the  policy. 

The  theory  of  the  Appellate  Division  was  that  the 
contract  of  sale  made  on  February  13th,  1907,  provided 
that  the  premises  were  to  be  taken  subject  to  all  assess- 
ments which  became  a  lien  on  the  premises  after  December 
14th,  1906.  This  assessment  became  a  lien  after  that 
date.  The  plaintiffs  in  their  contract  had  agreed  to  pay 
it.  Therefore,  when  they  in  fact  paid  it  they  suffered  no 
loss  or  damage.  They  did  simply  what  they  had  agreed 
to  do.  The  policy  of  insurance  was  an  indemnity  policy 
insuring  them  against  loss  or  damage;  and  if  they  sus- 
tained none,  as  they  did  not  in  this  case,  there  can  be  no 
recovery  under  it. 

This  conclusion  raises  the  interesting  and  important 
question  as  to  the  nature  of  the  usual  contract  for  title 
insurance.  May  the  owner  of  land  insure  his  existing 
title?  Or,  because  it  is  either  good  or  bad;  because  in 
either  event  his  situation  is  unchanged;  because  an 
insurance  contract  is  said  to  be  a  contract  of  indemnity, 
is  such  a  transaction  an  idle  ceremony?    Is  the  legitimate 
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business  of  title  insurance  companies  restricted  practically 
to  those  cases  where  an  intending  purchaser  or  mortgagee 
completes  the  transaction  in  reliance  upon  the  insurance 
contract? 

It  has  been  said  often  that  every  policy  of  insurance 
is  a  contract  of  indemnity.  The  accuracy  of  this  state- 
ment is  a  question  of  definition.  If  it  means  that  wagers 
are  prohibited;  that  the  insured  must  possess  an  insurable 
interest,  it  is  true  to-day.  But  if  the  word  "  indemnity  " 
is  given  a  broader  sense;  if  it  means  that  wlfatever  the 
language  of  the  contract  the  insured  may  recover  only 
the  precise  amount  of  the  pecuniary  damage  caused  to 
him  by  the  contingency  against  which  he  seeks  protection, 
then  it  is  not  now  and  never  has  been  the  inflexible  rule. 
An  ordinary  fire  or  marine  poUcy  is  a  contract  of 
indemnity,  for  it  is  so  written.  {Ferguson  v.  Mass. 
M.  L.  Ins.  Co.,  32  Hun,  306;  affirmed,  102  N.  Y.  647.) 
But  valued  policies  of  this  character  may  also  be  written 
and  then,  in  the  absence  of  fraud,  the  amount  of  the 
loss  is  immaterial.  {Sturm  v.  Atlantic  Mutual  Ins. 
Co.y  63  N.  Y.  77.)  All  life  policies  are  substantially 
valued  policies.  {Olmsted  v.  Keyes,  85  N.  Y.  593; 
Rawls  V.  American  Mutual  Life  Ins.  Co.,  27  N.  Y.  282.) 
A  creditor  whose  debt  has  been  paid  after  he  has  obtained 
a  policy  on  the  life  of  his  debtor  may  still  recover. 
{Ferguson  v.  Mass.  M.  L.  Ins.  Co.,  supra.)  As  is  said  by 
May  in  his  work  on  Insurance,  section  7:  *' When  it 
is  said  that  fire,  life  or  other  insurances,  where  valued 
policies  obtain,  are  contracts  of  indemnity,  it  is  simply 
intended  that  to  support  them  the  insured  must  have 
some  interest  in  the  thing  insured.  The  amount  of  this 
interest  and  the  amount  to  be  paid  in  case  of  loss  may  be 
fixed  by  arbitrary  agreement,  even  before  the  loss." 

There  is  then  no  fundamental  objection  to  definition 
between  the  parties  to  an  insurance  contract  of  the  loss 
which  they  intend  to  cover,  so  long  as  it  is  made  in  good 
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faith  and  not  as  merely  the  cover  of  a  wager.  The  courts 
will  not  interfere.  Their  function  is  limited  to  a  con- 
struction of  the  contract. 

What  then  is  the  meaning  of  the  words  "  loss  or 
damage ''  as  used  in  the  policy  before  us?  It  may  be 
observed  at  the  outset  that  the  corporation  is  authorized 
to  insure  the  owners  of  real  property  and  others  interested 
against  loss  by  reason  of  defective  title  thereto  and  other 
incumbrances  thereon.  (Insurance  Law  [Cons.  Laws, 
ch.  28],  sec.  170.)  This  would  seem  to  contemplate  the 
insurance  of  an  existing  title.  Loss  in  such  a  case  can 
only  be  damages  caused  to  the  owner  by  an  existing  defect 
in  the  title. 

We  have  already  quoted  the  language  of  the  policy. 
As  the  statute  permitted,  the  owners  are  insured  against 
loss  by  reason  of  defective  title  to  or  an  incumbrance 
upon  their  property.  The  poUcy  itself  defines  what  shall 
constitute  a  loss.  It  arises  where  the  insured  has  been 
evicted  under  a  judgment  of  a  competent  court;  where 
in  such  a  court  the  existence  of  a  lien  or  incumbrance 
has  been  declared;  where,  on  a  sale,  the  property  proves 
to  be  immarketable  or  where,  because  of  some  defect, 
a  mortgage  loan  has  failed.  The  plaintiffs  come  precisely 
within  one  of  these  provisions.  In  a  competent  court 
the  existence  and  lien  of  these  assessments  has  been 
declared.  Because  imder  their  contract  the  plaintiffs 
are  compelled  to  pay  them  their  loss  is  no  less.  As  is 
said  in  Foehrenbach  v.  German-American  Title  &  Trust 
Company  (217  Penn.  St.  331)  the  word  'Moss"  is  a 
relative  term.  Failure  to  keep  what  a  man  has  or  thinks 
he  has  is  a  loss.  What  the  word  means  Ls  to  be  measured 
by  the  standard  accepted  between  the  parties.  As  a 
help  to  our  decision  we  may  examine  the  purpose  and 
object  of  the  contract.  To  a  layman  a  search  is  a  mystery 
and  the  various  pitfalls  that  may  beset  his  title  are 
dreaded  but  unknown.     To  avoid  a  possible  claim  against 
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him;  to  obviate  the  need  and  expense  of  professional 
advice,  and  the  uncertainty  that  sometimes  results  even 
after  it  has  been  obtained  is  the  very  purpose  for  which 
the  owner  seeks  insurance.  To  say  that  when  a  defect 
subsequently  develops  he  has  lost  nothing  and,  therefore, 
can  recover  nothing,  is  to  misinterpret  the  intention 
both  of  the  insured  and  the  insurer.  In  no  sense  is  the 
contract  a  mere  wager.  Such  a  contract  so  made  and 
understood  by  the  parties  should  be  enforced.  A  decision 
to  the  contrary  would  very  materially  diminish  the 
business  now  carried  on  by  tifle  insurance  corporations. 
Further  this  is  the  interpretation  which  the  parties  them- 
selves have  placed  upon  the  contract.  The  schedule  of 
exceptions  refers  to  a  purchase-money  mortgage  executed 
by  one  of  the  plaintiffs;  a  reference  not  necessary  if  the 
construction  given  by  the  Appellate  Division  is  to  prevail. 
We  think  also  that  the  conclusion  we  have  reached  is 
that  generally  accepted  in  practical  business.  In  at 
least  two  cases  in  other  states  under  such  circumstances 
a  recovery  has  been  permitted  without  the  question 
being  raised.  {Minn.  Title  Ins.  &  Trust  Co.  v.  Drexel, 
70  Fed.  Rep.  194;  PurceU  v.  Land  Title  Guarantee  Co.,  94 
Mo.  App.  5.)  It  seems  to  be  assumed  that  loss  or  dam- 
age would  be  received  when,  because  of  a  defect  in  the 
title,  the  insured  was  bound  to  pay  something  to  make  it 
good.  That  is  the  present  risk  of  loss  inseparable  to  every 
contract  of  insurance. 

If  this  be  the  general  rule,  it  governs  the  case  before  us. 
The  contract  of  February  13th  provided  that  the  plaintiffs 
should  take  the  property  subject  to  all  assessments 
which  became  a  hen  after  December  14th,  1906.  They 
knew  of  the  proceedings  pending  as  to  the  assessments  in 
question  and  they  knew  when  the  title  passed  and  the 
policy  was  dated  that  the  lien  had  been  perfected.  Yet 
it  might  be  vacated  or  reduced.  The  proceedings  might 
be  without  jurisdiction  or  void.    Against  the  payment 
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of  these  liens  they  had  the  right  to  secure  themselves. 
The  result  reached  by  the  Appellate  Division  cannot  be 
sustained  except  upon  the  theory  adopted  by  that  court, 
and  that  theory  is  dependent  upon  its  construction  of 
the  word  "  loss."  For  mere  knowledge  of  a  defect  by 
the  insuring  owner  would  not  constitute  a  defense.  A 
title  insurance  policy  is  much  in  the  nature  of  a  covenant 
of  warranty  or  a  covenant  against  incumbrances.  Here 
we  have  held  that  knowledge  is  immaterial.  We  see  no 
reason  for  applying  a  different  rule  as  to  such  a  policy. 

Another  question  remains.  The  imdisputed  evidence 
shows,  as  we  have  said,  that  both  parties  knew  of  this 
assessment.  It  further  shows  that  knowing  of  the 
assessment  the  issuance  of  the  policy  was  delayed  and  an 
agreement  was  made  that  the  particular  assessment 
should  not  be  excepted  from  the  poUcy  because  of  the 
promise  of  the  plaintiffs  that  they  would  pay  the  same 
and  have  it  canceled.  Thereafter  the  assessment  was 
paid  by  the  plaintiffs  and  the  policy  was  issued  but  its 
date  was  given  as  before  the  payment.  Under  these 
circumstances  the  defendant  undoubtedly  would  be 
entitled  to  a  reformation  of  the  policy  so  that  it  might  be 
relieved  from  paying  this'particular  assessment.  ( Trenton 
Potteries  Company  v.  Title  G.  &  T.  Co.,  176  N.  Y.  65.) 
This  defense  was  pleaded  as  a  counterclaim.  The 
difficulty  of  the  situation  is,  however,  that  after  the 
defendant  had  rested  this  counterclaim  was  dismissed  by 
the  trial  court.  Thereafter  considerable  rebuttal  evidence 
was  given  and  finally  judgment  was  ordered  for  the  plain- 
tiffs. We  may  not  assume  that  if  the  counterclaim  had 
not  been  dismissed  the  plaintiffs  could  not  have  con- 
tradicted the  evidence  given  as  to  their  knowledge  of 
the  assessment  in  question;  as  to  the  arrangement  for 
delaying  the  policy  and  as  to  the  agreement  under  which 
this  particular  assessment  was  not  to  be  excepted. 

The  action  of  the  trial  court  in  dismissing  the  counter- 
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claim  to  which  we  have  referred  was  erroneous.  There- 
fore, while  the  action  of  the  Appellate  Division  in  reversing 
the  judgment  below  was  correct,  it  should  not  have 
dismissed  the  complaint.  The  questions  arising  on  the 
counterclaim  should  have  been  htigated. 

The  judgment  of  the  Appellate  Division  should  be 
reversed  and  the  case  should  be  sent  back  for  a  new  trial, 
with  costs  to  abide  the  event. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Cuddeback,  Car- 
Dozo  and  Pound,  J  J.,  concur. 

Judgment  reversed,  etc. 


Thomas  M.  Ryan,  Respondent,  v.  Empire  Engineering 

Corporation,  Appellant. 

Waters  and  watercourses  —  navigation  —  injury  to  boat 
and  cargo  through  failure  of  contractor  to  mark  shoal  in  newly- 
excavated  part  of  Erie  canal  —  erroneous  charge  as  to  defend- 
ant's negligence  and  plaintiff's  freedom  from  contributory 
negligence  —  improper  instruction  that  jury  must  add  interest 
to  award  of  damages. 

1.  In  an  action  against  a  contractor,  engaged  in  enlarging  the  Erie 
canal,  for  alleged  negligence  in  failing  to  mark  a  shoal  spot  in  the  newly- 
excavated  part  of  the  canal  about  thirty  to  fifty-five  feet  from  the 
original  channel  but  apparently  safely  navigable,  whereby  plaintiff's 
boat  ran  aground  and  with  its  cargo  was  damaged,  held,  that  although 
it  appears  that  the  defendant  was  required  by  his  contract  with  the 
state  to  take  such  precautionary  measures  as  might  be  necessary  to 
guard  against  interruption  to  navigation,  it  was  erroneous  for  the 
court  in  its  charge  and  by  refusals  to  charge  to  hold  as  matter  of  law 
that  the  plaintiff's  boat  was  rightfully  and  without  ne^fligenoe  where  it 
was  and  that  defendant  as  matter  of  law  was  guilty  of  negligence 
because  in  the  course  of  and  while  stiU  engaged  in  making  excavations 
it  allowed  this  uprising  strip  of  bottom  to  exist. 

2.  The  trial  court  instead  of  defining  the  rights  and  obligations  of 
the  parties  by  rigid  rules  of  law  should  have  submitted  them  to  the 
jury  with  instructions  as  to  the  tests  of  reasonable  conduct  and 
ordinary  prudence. 
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3.  It  was  improper  to  instruct  the  jury  that  they  must  add  interest 
to  the  amount,  if  any,  which  they  should  award  as  damages  for  the 
inJTuy  to  plaintiff's  boat. 

Ryan  v.  Empire  Engineering  Corp.,  172  App.  Div.  940,  reversed. 

(Argued  November  18,  1918;  decided  December.  10,  1918.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  January  25,  1916,  aflBrming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Alfred  L.  Becker  and  Frank  A.  Abbott  for  appellant. 
The  charge  of  the  court  erroneously  held  the  defendant 
to  a  duty  as  matter  of  law  to  maintain  a  draft  of  seven 
feet  of  water  in  the  uncompleted  new  channel.  There 
was  not  even  a  question  of  fact  as  to  such  duty,  and 
the  plaintiff  proved  no  negligence  of  defendant  in  this 
respect.  (AUee  v.  Steam  Packet  Co.,  21  Wall.  389; 
Robinson  v.  Chaniberlainf  34  N.  Y.  389;  Johnson  v. 
Belden,  47  N.  Y.  130;  Adsit  v.  Brady,  4  Hill,  631;  French 
V.  Donaldson^  57  N.  Y.  496;  Hicks  v.  Dam,  42  N.  Y. 
47;  Van  Alstine  v.  Belden,  41  App.  Div.  123;  St.  Peter 
V.  Dennison,  58  N.  Y.  416;  Piercy  v.  Averill,  37  Hun, 
360;  Dunn  v.  Empire  Engineering  Corp.,  147  App.  Div. 
237;  210  N.  Y.  599.)  The  defendant  was  not  negligent 
in  failing  to  provide  buoys  or  Ughts  to  mark  the  channel. 
Reciprocally,  the  plaintiff  was  chargeable  with  contribu- 
tory negligence  as  a  matter  of  law,  or  at  least  it  was  a 
question  of  fact.  The  effect  of  the  charge,  however, 
was  substantially  to  instruct  the  jury  as  a  matter  of  law 
that  the  pilot  had  a  right  to  go  outside  of  the  channel 
of  the  old  Erie  canal.  This  was  error.  (AUee  v.  Steam 
Packet  Co.,  21  Wall.  389;  Davidson  S.  S.  Co.  v.  United 
Stales,  205  U.  S.  187;  Casement  v.  Brown,  148  U.  S. 
615;  The  Margaret,  94  U.  S.  494;  The  FUrrence,  88  Fed. 
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Rep.  302;  V.  0.  Towing  Co.  v.  Wilson,  63  Fed.  Rep. 
626;  Harrison  v.  Hughes,  125  Fed.  Rep.  860.)  The 
court  improperly  charged  that  proof  that  the  vessel  ran 
upon  an  obstruction  in  the  canal  was  sufficient  to  estab- 
lish the  defendant's  n^ligence.  {WandeU  v.  Murray, 
239  Fed.  Rep.  847;  Huntley  v.  Empire  Engineering  Cor- 
poration, 211  Fed.  Rep.  959;  Otts  v.  Ludingston^s  Sons, 
229  Fed.  Rep.  538;  229  Fed.  Rep.  454;  Morris  v.  L.  S. 
&  M.  S.  Ry.  Co.,  148  N.  Y.  182;  Cadwell  v.  Amheim, 
152  N.  Y.  182;  Rupert  v.  Brooklyn  Heights  R.  R.  Co., 
154  N.  Y.  94;  TraveU  v.  Bannerman,  174  N.  Y.  52.)  The 
court  erred  in  its  refusal  to  admit  evidence  showing  a 
prior  statement  by  the  witness  Gillson,  contrary  to  his 
evidence  on  the  trial.  {Reed  v.  McCord,  160  N.  Y.  330.) 
The  court  erred  in  charging  the  jury,  as  matter  of  law, 
that  the  plaintiff  was  entitled  to  interest  on  the  amoimt 
recoverable  for  the  value  of  the  boat  during  the  time 
she  was  out  of  commission.  {Walratii  v.  Redfem,  18 
N.  Y.  457;  Black  v.  Camden  &  Amboy  R.  Co.,  45  Barb.  40.) 

John  B.  Richards  for  respondent.  The  fact  that  the 
obstruction  upon  which  the  Hudson  stranded  was  outside 
of  the  navigable  channel  of  the  Erie  canal  as  it  existed 
prior  to  the  work  of  improvement,  did  not  relieve  the 
defendant  from  the  result  of  its  negUgence  in  creating 
such  obstruction  and  leaving  it  unmarked  and  imbuoyed. 
{Robinson  v.  Chamberlain,  34  N.  Y.  389;  Johnson  v. 
Belden,  47  N.  Y.  130;  Addt  v.  Brady,  4  HiU,  631;  French 
V.  Donaldson,  57  N.  Y.  496;  Hicks  v.  Dom,  42  N.  Y. 
47;  Van  Alstine  v.  Belden,  41  App.  Div.  123;  St.  Peter 
V.  Dennison,  58  N.  Y.  416;  Piercy  v.  Averill,  37  Hun, 
360;  Dunn  v.  Empire  Engineering  Corp.,  147  App.  Div. 
237;  210  N.  Y.  73;  R.  S.  Towing  Co.  v.  Snare  &  Triest 
Co.,  194  Fed.  Rep.  672.)  The  evidence  amply  supports 
the  finding  of  the  jury  that  the  defendant  was  n^ligent, 
and  there  is  no  failure  of  proof  in  that  regard.     {Huntley 
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V.  Empire  Engineering  Corp.,  211  Fed.  Rep.  961;  Griffin 
V.  ManicCy  166  N.  Y.  188;  Marceau  v.  Rutland  R.  R. 
Co.,  211  N.  Y.  203;  Sweeney  v.  Edison  Electric  lUurninating 
Co.,  158  App.  Div.  449;  Robinson  v.  Consolidated  Gas 
Co.,  194  N.  Y.  37;  McNuUy  v.  Ludwig  Co.,  153  App. 
Div.  206.)  It  was  not  error  to  exclude  the  testimony 
of  witness  William  B.  Gallagher  with  reference  to  an 
allied  conversation  with  Captain  Gillson.  {Reed  v. 
McCard,  160  N.  Y.  330;  White  v.  MiUer,  71  N.  Y.  118; 
Happy  V.  Mosher,  48  N.  Y.  313;  Kay  v.  Metropolitan 
St.  Ry.  Co.,  163  N.  Y.  447;  Greenl.  on  Ev.  [13th  ed.]  141, 
§  1 13.)  The  question  of  plaintiff's  contributory  negligence 
was  correctly  submitted  to  the  jury  by  the  trial  court. 
{Casement  v.  Brown,  148  U.  S.  615;  Blanchard  v.  W.  U.  Tel. 
Co.,  60  N.  Y.  510.)  The  jury  did  not  include  interest 
on  the  damages  to  the  hull  or  on  damages  allowed  for 
loss  of  use,  and  the  plaintiff  alone  suffered  by  reason 
thereof,  since  there  was  no  error  in  the  charge  that  the 
plaintiff  was  entitled  to  interest  on  such  dairiages.  {Eddy 
V.  Lafayette,  49  Fed.  Rep.  808;  Schnede  v.  Zenith  S.  S. 
Co.,  216  Fed.  Rep.  566;  244  U.  S.  246;  The  J.  C.  Gilchrist, 
173  Fed.  Rep.  666;  Spencer  on  Marme  Collisions,  §  206; 
Roscoe  on  Damages  in  Maritime  Collisions,  52;  The 
Bvlgaria,  83  Fed.  Rep.  312;  The  American,  11  Blatch. 
485;  Fed.  Cas.  285;  The  Rickmers,  142  Fed.  Rep.  305, 314.) 

HiscocK,  Ch.  J.  The  defendant  had  a  contract  for 
enlarging  the  Erie  canal  near  Spencerport  to  the  dimen- 
sions required  for  the  barge  canal  and  at  the  time  and 
place  of  the  accident  herein  involved  had  partially  com- 
pleted its  contract.  It  made  excavations  "  in  the  wet," 
that  is,  imdemeath  the  surface  of  water.  In  the  course 
of  its  work  and  at  the  time  of  the  accident  the  bank  on 
the  towpath  side  of  the  canal  had  been  changed  and  set 
back  somewhat  and  the  excavation  upon  the  other  side 
had  been  carried  a  considerable  distance  beyond  the  line 
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of  the  original  benne  bank,  and  so  far  as  surface  indi- 
cations were  concerned  there  was  a  waterway  for  travel 
much  wider  than  that  comprised  within  the  lines  of  the 
original  canal.  As  a  matter  of  fact  for  a  considerable 
distance  beyond  the  original  channel  on  the  berme  side 
of  the  canal  the  excavation  had  been  made  to  a  depth 
which  rendered  passage  for  a  canal  boat  perfectly  safe, 
with  the  exception  that  at  one  point  estimated  from 
about  thirty  to  fifty-five  feet  beyond  the  original  channel 
there  had  been  left  a  strip  of  bottom  ten  or  fifteen  feet 
long,  more  or  less  studded  with  boulders  at  its  top, 
and  coining  so  near  to  the  surface  of  the  water  that  an 
ordinary  canal  boat  would  strike  thereon. 

Under  its  contract  defendant  was  required  to  so  conduct 
its  work  "  as  not*  to  interfere  with  the  navigation  of  the 
present  (old)  canal  *  *  ♦  between  the  15th  day  of 
May  and  the  15th  day  of  November  of  each  year,"  and 
it  was  required  to  take  "  such  precautionary  measures 
as  may  be  necessary  *  *  *  to  guard  against  the 
interruption  or  injury  to  navigation. '^ 

At  night  in  the  month  of  August  plaintiff's  canal  boat, 
loaded  with  grain,  was  being  pushed  by  a  steam-propelled 
boat  through  the  canal  in  the  locality  in  question,  under 
the  guidance  of  an  experienced  and  qualified  pilot.  As 
the  latter  steered  to  the  berme  side  in  order  to  pass 
other  boats  coming  from  the  opposite  direction,  plaintiff's 
boat  was  shoved  upon  the  strip  of  bottom  above  described 
with  the  result  that  its  bottom  was  broken  and  its  cargo 
substantially  damaged.  As  already  indicated,  there  is 
some  difference  in  testimony  as  to  the  exact  location 
of  this  accident  as  compared  with  the  original  line  of  the 
channel  on  the  berme  side,  but  as  I  understand  the 
evidence  it  was  not  less  than  thirty  nor  more  than  fifty- 
five  feet  distant  therefrom  and  was  in  about  the  center 
of  the  waterway  as  it  then  appeared,  taking  into  account 
the  enlarged  portion  of  the  canal  created  by  defendant's 
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excavations,  and  there  was  nothing  in  the  way  of  buoys 
or  lights  to  mark  the  original  lines  of  the  canal  or  the 
location  of  this  particular  strip  of  bottom  which  was 
dangerous  to  navigation. 

Plaintiff  recovered  a  verdict  because  of  defendant's 
alleged  negUgence,  and  because  of  the  latter's  claims  of 
error  on  the  trial  we  are  presented  with  the  questions 
what  were  the  rights  of  the  respective  parties  and  where 
was  the  fault,  if  any,  which  led  to  the  accident. 

In  attempting  to  define  these  rights  the  trial  court 
charged,  as  outlining  those  of  the  plaintiff,  that  '^  The 
navigators  of  the  Hudson  had  the  right  to  assume,  in 
the  absence  of  buoys,  lights  or  other  indications,  that 
the  waterway  was  safe,  certainly  to  a  reasonable  extent 
beyond  the  exact  lines  of  the  old  canal."  And  it  further 
charged  as  defining  the  obligations  and  liabilities  of  the 
defendant  that  if  the  boat  struck  the  obstruction  which 
has  been  referred  to  and  that  this  was  what  caused  it 
to  sink,  "  then  the  plaintiff  has  made  out  his  case  so 
far  as  the  defendant's  negligence  is  concerned."  And 
further,  as  accentuating  this  view,  the  court  refused  to 
charge  "  that  the  defendant  was  not  bound  to  keep  any 
portion  of  the  work  under  improvement  in  condition  for 
navigation,  which  was  not  included  within  the  navigable 
t)ortion  of  the  Erie  Canal,"  and  also  that  if  the  place 
where  the  boat  sank  "  was  merely  a  portion  of  the  work 
under  improvement,  where  the  excavation  was  not  com- 
plete, negligence  cannot  be  imputed  to  the  defendant 
solely  for  a  failure  to  remove  the  materials  therefrom 
to  a  depth  sufficient  for  navigation." 

Thus  it  was  in  effect  held  as  matter  of  law  that  the 
plaintiff's  boat  was  rightfully  and  without  neghgence 
where  it  was  although  a  substantial  distance  beyond  the 
lines  of  the  Erie  canal  whereon  it  was  traveling  and  that 
defendant  as  matter  of  law  was  guilty  of  negligence 
because  in  the  course  of  and  while  still  engaged  in  making 
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excavations  it  allowed  this  uprising  strip  of  bottom  to 
exist. 

We  think  that  these  instructions  were  altogether  too 
favorable  to  the  plaintiff  and  very  unfavorable  to  the 
defendant.  In  our  opinion  the  trial  court  instead  of 
defining  the  rights  and  obligations  of  the  parties  by- 
rigid  rules  of  law  as  he  did,  should  have  permitted  them 
to  be  determined  by  the  flexible  judgment  of  the  jury 
under  those  tests  of  reasonable  conduct  and  ordinary 
prudence  which  are  so  familiarly  applied  to  the  solution 
of  such  situations  as  arose  here.  {Davidson  S.  S.  Co. 
V.  United  States,  205  U.  S.  187.)  Take  the  case  of  the 
plaintiff  to  whom  is  attributable  the  conduct  of  the  pilot. 
The  jury  could  have  said  upon  the  evidence  as  now 
presented  that  the  latter  was  chargeable  with  knowledge 
that  the  old  canal  at  this  point  was  in  process  of  being 
widened  to  the  dhnensions  of  the  barge  canal  and  that 
he  was  steering  plaintiff's  boat  beyond  the  lines  of  the 
original  canal  into  the  space  of  new  construction  where 
it  was  fairly  to  be  apprehended  that  there  might  be 
incomplete  excavations  and  resulting  dangers  to  naviga- 
tion. If  the  jury  did  thus  determine  they  could  have 
found  that  this  was  taking  unreasonable  chances  and 
that  contributory  negligence  was  chargeable  to  plaintiff 
which  barred  a  recovery.  But  again,  while  they  might* 
have  taken  this  view,  we  think  the  evidence  also  per- 
mitted them  to  take  a  different  one  which  alike  would 
exonerate  plaintiff  from  the  imputation  of  contributory 
negligence  and  impose  upon  defendant  responsibility  for 
the  fault  of  negligence.  They  might  have  said  that  with 
the  obliteration  of  old  lines  by  new  construction  a  pilot 
ought  not  to  be  charged  with  knowledge  of  the  exact 
location  of  those  old  lines;  that  there  was  nothing  in  the 
appearance  of  the  waterway  to  indicate  that  the  work 
of  excavation  was  uncompleted  or  to  make  a  man  of 
reasonable  prudence  apprehensive  that  if  he  steered  a 
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short  distance  beyond  the  line  of  the  old  channel  he 
would  encounter  a  small  uprising  and  dangerous  space 
in  the  midst  of  what  was  otherwise  perfectly  safe  navi- 
gation, and,  therefore,  that  warning  ought  to  have  been 
given  of  this  threatening  condition  by  buoys,  lights  or 
other  proper  means.  If  their  minds  traveled  in  this 
direction  the  jury  could  have  found  the  defendant  to 
have  been  negligent. 

Without  attempting  of  course  to  detail  all  the  circum- 
stances or  to  formulate  the  exact  language  in  which 
instructions  should  have  been  given  to  the  jury,  the 
foregoing  is  a  statement  of  the  principles  which  should 
have  imderlaid  and  governed  those  instructions.  As  has 
been  pointed  out,  the  ones  which  were  actually  given 
were  far  away  from  them  and  were  prejudicial  to  an 
extent  requiring  a  reversal  of  the  judgment. 

Some  other  questions  are  argued  which  may  be  briefly 
answered  for  guidance  upon  the  new  trial. 

It  was  not  error  to  exclude  evidence  of  the  witness 
Gallagher  concerning  alleged  statements  made  by  the 
witness  Gillson  that  the  accident  to  plaintiff's  boat  really 
happened  at  another  place.  Gillson  had  no  personal 
knowledge  and  could  give  no  evidence  in  respect  of  this 
subject.  Any  statements  he  may  have  made  were  not 
a  subject  of  proof. 

It  was  of  course  improper  to  instruct  the  jury  that 
they  must  add  interest  to  the  amount,  if  any,  which 
they  should  award  as  damages  for  the  injury  to  plaintiff's 
boat. 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

CoLUN,  CuDDEBACK,  Cardozo,  Pound,  Crane  and 
Andrews,  JJ.,  concur. 

Judgment  reversed,  etc. 
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Anna  M.  Rinaldi,  Respondent,  v.  The  Mohican  Com- 
pany, Appellant. 

Food  —  implied  warranty  as  to  wholeBomeness  —  action  may 
be  maintained  for  breach  —  when  such  implied  warranty 
eziiti  —  when  inaccurate  charge  harmless. 

1.  Under  section  96  of  the  Personal  Property  Law  (Cons.  Laws* 
ch.  41)  there  is  no  implied  warranty  of  fitness  in  a  sale  of  food  unless 
the  buyer  expressly  or  by  implication  acquaints  the  seller  with  the 
purpose  of  the  purchase  and  it  appears  that  the  buyer  relies  on  the 
seller's  skill  or  judgment.  This  section  applies  to  all  sales,  including 
sales  of  food,  and  any  rules  hitherto  applied  inconsistent  with  it  are 
abolished.  If,  however,  the  buyer  has  examined  the  goods  there  is  no 
warranty  as  to  defects  which  he  should  have  discovered.  The  burden 
of  showing  that  he  has  made  known  his  purpose  and  that  he  has 
relied  upon  the  seller  is  on  him  who  claims  the  existence  of  the  implied 
warranty. 

2.  The  mere  purchase  by  a  customer  from  a  retiul  dealer  in  foods, 
however,  of  an  article  ordinarily  used  for  himian  consumption,  by 
implication,  makes  known  to  the  vendor  the  purpose  for  which  the 
article  is  required  and,  where  the  buyer  may  assume  that  the  seller 
has  the  opportunity  to  examine  the  article  sold,  such  a  purchase, 
unexplained,  is  conclusive  evidence  of  reliance  on  the  seller's  skill 
and  judgment. 

3.  In  an  action,  therefore,  to  recover  damages  for  sickness  caused 
by  eating  unwhc^esome  meat  purchased  by  plaintiff  from  defendant, 
where  all  that  appears  is  the  ordinary  transaction  between  dealer  and 
customer,  a  charge  to  the  jury  that  on  every  sale  of  food  by  a  dealer 
for  immediate  himian  consumption  there  is  an  implied  warranty  of  its 
wholesomeness,  while  inaccurate,  is  harmless,  since  if  it  does  not 
appear  that  the  buyer  has  examined  the  goods  or,  having  examined 
them,  has  failed  to  discover  defects  which  he  should  have  found,  such 
an  implied  warranty  exists. 

Rinaldi  v.  Mohican  Co,,  171  App.  Div.  814,  affirmed. 

(Argued  November  21,  1918;  decided  December  10,  1918.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  third  judicial  department, 
entered  March  8,  1916,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 
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The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  m  the  opinion. 

L.  B.  McKelvey  and  WiUiam  H.  Foster  for  appellant. 
The  doctrine  of  implied  warranty  in  the  sale  of  food 
products  has  never  been  applied  in  this  state  to  facts 
like  those  presented  in  the  case  at  bar.  {State  v.  Sturgis, 
222  U.  S.  316;  Van  Bracklin  v.  Fonda,  12  Johns.  467; 
Wright  V.  Hart,  18  Wend.  449;  Divine  v.  McCormicky 
50  Barb.  116;  Burch  v.  Spencer ,  16  Him,  504;  Moses 
V.  Mead,  1  Denio,  378;  Jvlien  v.  Lavberiberger,  16  Misc. 
Rep.  646;  Goldrick  v.  Ryan,  1  E.  D.  Smith,  324;  Cotton 
V.  Reid,  25  Misc.  Rep.  380;  Money  v.  Fisher,  92  Hun, 
340.) 

Charles  G.  Fryer  for  respondent.  A  retail  dealer  in 
meats  and  provisions  impliedly  warrants  the  soimdness 
and  wholesomeness  of  meats  or  provisions  sold  for  domes- 
tic use  and  immediate  consumption  as  human  food  and 
is  liable  for  damages  if  they  prove  imwholesome  whether 
he  was  aware  of  their  condition  or  not.  {Race  v.  Krum, 
222  N.  Y.  410;  Leahy  v.  Essex  Co.,  164  App.  Div.  903; 
ZeJkel  V.  Oneida  C.  C.  Co.,  104  Misc.  Rep.  251;  Van 
Bracklin  v.  Fonda,  12  Johns.  468;  RothmiUer  v.  Stein, 
143  N.  Y.  681;  Fairbanks  Canning  Co.  v.  Metzger,  118 
N.  Y.  260;  Hart  v.  Wright,  17  Wend.  267;  Didne  v. 
McCormick,  50  Barb.  116;  Kinch  v.  Haynes,  58  Misc. 
Rep.  499;  MiUer  v.  Scherder,  2  N.  Y.  262;  Swain  v. 
Schiffdin,  134  N.  Y.  471;  Davis  Prov.  Co.  v.  Fowler 
Bros.,  20  App.  Div.  626;  163  N.  Y.  680.) 

Andrews,  J.  We  have  held  as  to  a  sale  of  food  for 
immediate  consumption  made  before  September  1st,  1911, 
by  a  dealer  who  makes  or  prepares  the  articles  sold  that 
there  is  an  implied  warranty  of  wholesomeness.  {Race 
V.  Krum,  222  N.  Y.  410.)    That  is  as  far  as  any  decision 
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of  ours  has  gone.  In  Maxwell  v.  Marsh  (173  App.  Div. 
1003;  aflSnned,  without  opinion,  225  N.  Y.  — ),  where 
tainted  meat  was  sold  in  1913,  a  charge  to  the  jury 
that  such  a  warranty  was  to  be'  implied  was  made 
without  objection.  It  became,  therefore,  the  law  for 
that  case.  Yet  in  Race  v.  Krum,  in  an  opinion  in  which 
all  the  members  of  the  court  concurred,  there  was  a 
full  discussion  of  the  rule  in  this  state  and  the  con- 
clusion was  reached  deliberately  "  that  accompanying  all 
sales  by  a  retail  dealer  of  articles  of  food  for  inunediate 
use  there  is  an  implied  warranty  that  the  same  is  fit  for 
hmnan  consumption."  This  was  an  exception  to  the 
general  rule  regarding  the  sale  of  other  chattels  based 
on  grounds  of  public  policy.  The  opinion,  however, 
expressly  refused  to  consider  whether  such  a  warranty 
existed  in  the  case  of  hotel  proprietors  or  those  engaged 
in  a  similar  business. 

On  September  1st,  1911,  section  96  of  the  Personal 
Property  Law  (Cons.  Laws,  ch.  41)  took  effect.  It  pro- 
vided that  there  is  no  implied  warranty  or  condition  as 
to  the  quality  or  fitness  for  any  particular  purpose  of 
goods  sold  except,  among  other  cases,  *'  where  the  buyer, 
expressly  or  by  implication,  makes  known  to  the  seller  the 
particular  purpose  for  which  the  goods  are  required,  and 
it  appears  that  the  buyer  relies  on  the  seller's  skill  or 
judgment  (whether  he  be  the  grower  or  manufacturer  or 
not).''  If,  however,  the  buyer  has  examined  the  goods 
there  is  no  impUed  warranty  as  regards  defects  which  such 
an  examination  should  have  revealed. 

Article  5  of  the  Personal  Property  Law  is  not  merely 
a  codification  of  the  existing  rules  regarding  sales  in  this 
state.  It  was  the  design  as  far  as  possible  to  make  our 
law  uniform  with  the  legislation  and  laws  on  this  subject 
existing  throughout  the  country.  To  this  end  changes 
were  made  in  what  had  previously  been  here  the  law.  In 
section  96  itself,  for  instance,  the  distinction  between 
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the  liability  of  sellers  who  were  growers  and  manu- 
facturers and  others  was  ended.  A  warranty  may 
now  be  established  by  proof  of  the  usage  of  trade. 
Although  an  express  warranty  of  quaUty  is  given,  one 
not  inconsistent  with  it  may  also  be  implied.  Having 
in  view  the  purpose  of  the  article  and  the  fact  that  in 
some  states  no  implied  warranty  based  on  grounds  other 
than  those  which  afifect  every  sale  of  a  chattel  was 
enforced,  we  have  no  doubt  that  section  96,  expressed 
as  it  is  in  general  terms,  applies  to  all  sales,  including 
sales  of  food,  and  that  any  rules  hitherto  applied  incon- 
sistent with  this  section  are  abolished. 

In  a  sale  of  food,  therefore,  there  is  no  longer  an 
implied  warranty  of  fitness  unless  the  buyer  expressly 
or  by  implication  acquaints  the  seller  with  the  purpose 
of  the  purchase  and  unless  it  appears  that  the  buyer 
relies  on  the  seller's  skill  or  judgment.  Even  then  if 
the  buyer  has  examined  the  goods  and  should  have  dis- 
covered the  defect  there  is  no  warranty.  The  burden 
of  showing  that  he  has  made  known  his  purpose  and 
that  he  has  relied  upon  the  seller  is  on  him  who  claims 
the  existence  of  an  implied  warranty.  If  either  of 
these  two  facts  do  not  appear  he  fails  in  his  claim. 
Whether  they  exist  or  not  may  often  become  a  question 
of  fact  to  be  solved  by  the  jury.  But  often  also,  where 
the  facts  are  imdisputed,  and  no  differing  inferences  may 
be  drawn  from  them,  the  question  becomes  one  of  law 
for  the  court;  and  we  have  to  determine  just  what  and 
how  much  evidence  is  necessary  to  show  conclusively 
the  existence  of  these  essential  elements. 

We  think  that  the  mere  purchase  by  a  customer  from 
a  retail  dealer  in  foods  of  an  article  ordinarily  used  for 
human  consumption  does  by  implication  make  known 
to  the  vendor  the  purpose  for  which  the  article  is 
required.  Such  a  transaction  standing  by  itself  permits 
no  contrary  inferences.     In  this  we  agree  with  the  courts 


74  RiNALDi  V.  Mohican  Co. 

[225  N.  Y.]  Opinion,  per  Andrews,  J.  [Dec., 

of  Massachusetts.  {Farrell  v.  Manhattan  Market  Comr 
pany,  198  Mass.  271-279.)  But  we  think  further  that 
such  a  purchase,  where  the  buyer  may  assume  that  the 
seller  has  the  opportimity  to  examine  the  article  sold, 

/  imexplained,  is  also  conclusive  evidence  of  reliance  on 
the  seller's  skill  or  judgment.  We  here  limit  the  rule. 
We  do  not  pass  upon  the  question  as  to  whether  it  appUes 
to  a  sale  in  the  original  package  bought  by  the  vendor 
from  others.  In  such  circiunstances  it  is  possible  that 
the  inference  of  reliance  would  not  be  properly  deduced 
from  the  purchase  alone.  But  on  the  other  hand  we 
do  not  lay  stress  on  the  question  as  to  whether  the 
particular  article  was  selected  by  the  buyer  or  by  the 
seller.  That  may  or  may  not  be  important.  If  the 
buyer  selects  one  chicken  from  twenty  offered  him, 
exercising  his  judgment  as  to  its  wholesomeness,  clearly 
he  does  not,  or  at  least  may  not  rely  upon  the  dealer's 
skill.  But  where  the  buyer  selects  one  of  the  twenty 
for  some  reason  unconnected  with  its  fitness  for  food 
and  exercising  and  having  no  judgment  on  that  ques- 
tion —  makes  the  selection  because  the  color  is  pleasing 
or  the  weight  suitable,  then  he  is  relying  upon  the  dealer 
no  less  than  when  the  selection  is  made  by  the  latter. 
He  assumes  that  the  dealer  knows  and  has  the  meajis 
of  knowing  that  all  are  fit  for  food.  It  is  a  matter 
about  which  ordinarily  the  purchaser  knows  and  can 
know  nothing. 

Therefore,  in  case  of  a  purchase  of  unwholesome 
meat  from  a  market  after  section  96  went  into  effect, 
where  all  that  appears  is  the  q|rdinary  transaction 
between  dealer  and  customer,  a  charge  to  the  jury 
that  on  every  sale  of  food  by  a  dealer  for  inmiediate 
hiunan  consmnption  there  is  an  implied  warranty  of  its 

V  wholesomeness,  while  inaccurate  is  harmless.  If  it  does 
not  appear  that  the  buyer  has  examined  the  goods  or, 
having  examined  them,  has  failed  to  discover  defects 
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which  he  should  have  found,  precisely  such  an  implied 
warranty  exists  as  the  court  said  existed  in  all  cases 
whenever  a  dealer  sold  food. 

Such  is  the  case  before  us.  On  December  16th,  1916, 
the  plaintiff  bought  a  loin  of  pork  at  a  market  owned 
by  the  defendant.  The  meat  was  infested  with  trichinsB. 
She  cooked  and  ate  it  and  was  made  ill.  The  action 
was  brought  to  recover  for  the  resulting  damages.  It 
was  not  tried  on  any  theory  of  negligence  or  fraud  but 
upon  that  of  implied  warranty.  The  jury  foimd  a 
verdict  for  the  plaintiff  and  the  judgment  has  been 
aflBrmed  in  the  Appellate  Division.  The  plaintiff  found 
no  defect  in  the  meat.  The  court  submitted  to  the  jury 
the  question  as  to  whether  she  could  have  found  such  a 
defect  if  she  had  used  reasonable  care.  And  finally  the 
defendant  insists  strenuously  that  no  such  defect  could 
have  been  discovered. 

There  is  no  question  but  what  such  an  action  for 
damages  caused  by  the  breach  of  the  implied  warranty 
with  regard  to  food  may  be  maintained,  at  least  by  him 
to  whom  the  warranty  is  made.  Whether  in  favor  of 
others  we  do  not  determine.  {Gearing  v.  Berkson, 
111  N.  E.  Rep.  785.) 

The  judgment  of  the  Appellate  Division  should  be 
affirmed,  with  costs. 

HiscocK,  Ch.  J.,  Collin,  Cuddeback,  Cardozo, 
Pound  and  Crane,  JJ.,  concur. 

Judgment  affirmed. 
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May  D.  Hopkins,  Respondent,  v.  Connecticut  General 
Life  Insurance  Company,  Appellant. 

Insurance  —  accident  —  standard  provisions  of  policy  not 
whole  contract  —  rider  part  of  policy  and  should  be  filed  with 
superintendent  of  insurance  —  effect  of  failure  to  file  —  rider 
which  does  not  contradict  or  vary  standard  provisions  valid  — 
classification  of  risks  —  provision  that  change  in  policy  must 
be  approved  by  ofi&cer  of  company  is  for  benefit  of  insurer  — 
provision  that  clause  reducing  indemnity  must  be  printed  in 
bold-face  type  when  not  applicable  to  rider. 

1.  The  standard  provisions  for  accident  insurance  policies  con- 
tained in  section  107  of  the  Insurance  Law  (Cons.  Laws,  ch.  28)  are 
to  be  contained  in  every  such  contract  of  insurance,  but  they  form 
simply  a  part,  not  the  whole  thereof. 

2.  A  rider  to  a  policy  of  accident  insurance  is  a  part  thereof  and, 
therefore,  within  the  requirement  of  the  statute  (L.  1913,  oh.  155, 
S  107,  subd.  a)  that  no  policy  shall  be  issued  until  a  copy  of  its  form 
shall  have  been  filed  with  the  superintendent  of  the  instu*ance 
department.  Failure  to  file  a  rider,  however,  does  not  invalidate  the 
policy,  but  whenever  its  provisions  conflict  with  subdivision  i  of 
section  107  the  latter  is  to  govern  the  rights  of  the  parties. 

3.  A  rider  to  a  policy  of  accident  insurance,  by  which  the  insured 
agreed  that  the  policy  should  not  cover  any  loss  caused  directly  or 
indirectly  by  any  act  of  any  of  the  belligerent  nations  engaged  in  the 
present  European  war,  does  not  conflict  with  or  vary  any  of  the 
provisions  of  section  107  of  the  Insurance  Law  and  is  valid  and  binding 
upon  the  insured,  subject  only  to  construction  as  provided  by  that 
section,  notwithstanding  that  it  had  not  been  filed  with  the  superin- 
tendent of  insurance. 

4.  A  suggestion  that  the  rider  changes  the  classification  of  risks 
cannot  be  sustained  since  such  classification,  in  accident  insurance 
policies,  rcjates  only  to  the  occupation  of  the  applicant. 

5.  The  provision  in  the  policy  that  no  change  therein  shall  be  valid 
unless  approved  by  the  executive  officer  of  the  insurer  is  for  the  benefit 
cl  the  insurer  and  may  be  and  in  this  case  was  waived  by  it.  Further- 
more, the  policy  was  not  changed  where,  at  its  inception,  it  included 
the  rider. 

6.  An  objection  that  under  the  statute  it  is  provided  that  no  policy 
shall  be  issued  unless  such  portion  of  the  policy  as  piurports  by  reason 
of  the  circumstances  under  which  a  loss  is  incurred  to  reduce  any 
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indemnity  promised  therein  to  an  amount  less  than  that  provided  for 
the  same  loss  occurring  under  ordinary  circumstances,  shall  be  printed 
in  boldface  type  and  that  the  rider  comes  within  this  clause  and  is  not 
printed  in  bold-face  type  cannot  be  sustained.  It  si>eaks  of  a  case  in 
which  the  policy  does  not  apply  and  is  simply  a  limitation  of  the  risk. 
The  rider  in  question  does  not  in  any  sense  reduce  an  indemnity  pro- 
vided for  in  the  policy,  hence  does  not  come  within  the  clause  requir- 
ing a  rider  to  be  printed  in  bold-face  type. 

Hopkins  v.  Conn.  General  Life  Ins.  Co,,  174  App.  Div.  23,  reversed. 

(Argued  November  25,  1918;  decided  December  10,  1918.) 

Appeal  from  a  judgment,  entered  August  4,  1916,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  first  judicial  department,  reversing  a  judgment 
in  favor  of  defendant  entered  upon  a  dismissal  of  the 
complaint  by  the  court  at  a  Trial  Term  without  a  jury 
and  directing  judgment  in  favor  of  plaintiff. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Charles  E.  Hughes  and  George  Coggill  for  appellant. 
Section  107  of  the  Insurance  Law  does  not  require  forms 
of  riders  to  be  filed  or  approved.  {Nelson  v.  Traders 
Ins.  Co.,  181  N.  Y.  472.)  The  validity  of  the  war  rider, 
being  an  int^ral  part  of  the  contract  of  insurance,  is 
expressly  recognized  by  section  107  of  the  Insurance 
Law,  notwithstanding  the  fact  that  the  rider  was  not 
filed  or  approved  by  the  superintendent  of  insurance. 
{Kneetle  v.  Newcomb,  22  N.  Y.  249;  Chemung  Bank  v. 
Payne,  164  N.  Y.  252.)  The  fact  that  no  approval  by 
an  executive  officer  of  respondent  was  indorsed  on  the 
war  rider  or  policy  does  not  invalidate  it,  nor  require 
its  elimination  from  the  contract  of  insurance.  (Insurance 
Co.  V.  Norton,  96  U.  S.  234;  Bini  v.  Smith,  36  App.  Div. 
463;  jEtna  Life  Ins.  Co.  v.  Frierson,  114  Fed.  Rep.  56; 
Assurance  Co.  v.  Building  Assn.,  183  U.  S.  308;  Whipple 
V.  Prudential  Ins.  Co.,  222  N.  Y.  39;  Wood  y.A.F.  Ins.  Co., 
149  N.  Y.  382;  Stewart  v.  U.  M.  Life  Ins.  Co.,  155  N.  Y. 
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267;  Lfcwis  v.  Guardian  F.  &  L.  Assur.  Co.,  181  N.  Y. 
392;  Wysotzkey  v.  Niagara  Fire  Ins.  Co.,  112  App.  Div. 
599;  McClelland  v.  Mutual  Life  Ins.  Co.,  217  N.  Y.  336.) 

Warren  C.  Van  Slyck  and  Aaron  C.  Thayer  for  respond- 
ent. The  war  rider  is  invalid  and  forms  no  part  of  the 
policy,  because  of  the  defendant's  failtire  to  comply  with 
the  statute.  {Baxter  v.  Ins.  Co.,  119  N.  Y.  450;  Equitable 
Life  Ins.  Co.  v.  Nixon,  80  Fed.  Rep.  796;  Equitable  Life 
Ins.  Co.  V.  ClemerU,  140  U.  S.  226;  Union  Central  Life 
Ins.  Co.  V.  PoUard,  26  S.  E.  Rep.  421 ;  Fidelity  Mutual 
Life  Ins.  v.  Ficklyn,  74  Md.  172;  Emery  v.  P.  F.  &  M. 
Ins.  Co.,  52  Me.  322.)  The  issuance  and  delivery 
of  the  policy  to  the  insured  prior  to  the  filing  of  a  copy 
of  the  form  of  the  war  rider,  or  of  a  copy  of  the  form  of 
the  policy  with  the  terms,  conditions  and  provisions  of 
the  war  rider,  incorporated  therein  as  a  part  thereof,  with 
the  superintendent  of  insurance  violated  the  provisions 
of  subdivision  a,  section  107,  chapter  155  of  the  Laws  of 
1913.  {Swing  v.  Dayton,  124  App.  Div.  58;  196  N.  Y. 
503;  Elliott  on  Cont.  §  648;  Page  on  Cont.  §  332; 
Emery  v.  P.  F.  &  M.  Ins.  Co.,  52  Me.  322;  Curtis  v. 
Leatritt,  15  N.  Y.  16;  Chemung  Bank  v.  Payne,  164 
N.  Y.  252;  Veeder  v.  Mudgett,  95  N.  Y.  295;  M.  L.  Ins. 
Co.  v.  Corey,  135  N.  Y.  326;  Handley  v.  Stutz,  139 
U.  S.  417;  Thompson  v.  Denner,  16  App.  Div.  160.)  The 
rider  constituted  "  a  change  "  in  the  poUcy  and,  as  such, 
it  had  to  have  the  indojsed  approval  of  an  executive 
oflScer  to  vaUdate  it  under  the  provisions  of  the  statute 
and  of  the  poliey  itself.  {Wood  v.  A.  F.  Ins.  Co.,  149 
N.  Y.  382;  Whipple  v.  Prudential  Ins.  Co.,  222  N.  Y. 
39.)  There  was  a  plain  violation  of  subdivision  C  of 
paragraph  6  of  section  107  of  the  Insurance  Law.  {Flint 
V.  Promdent  Co.,  215  N.  Y.  254.) 

Andrews,  J.  On  April  29th,  1915,  the  defendant 
issued  an  accident  .policy  to  Mr.  Hopkins  in  favor  of  his 
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wife  for  $40,000  payable  in  case  his  death  was  caused 
by  the  burning  or  wrecking  of  a  vessel  on  which  he  was 
a  passenger.  Physically  attached  to  this  policy  was 
a  rider  by  which  the  insured  agreed  that  the  policy  should 
not  cover  any  loss  caused  directly  or  indirectly  by  any 
act  of  any  of  the  belligerent  nations  engaged  in  the  present 
European  War.  This  rider  was  prepared  by  an  executive 
officer  of  the  defendant,  and  the  agent  who  n^otiated 
the  policy  was  authorized  to  deliver  it  to  Mr.  Hopkins 
if  and  when  he  signed  the  rider.  Mr.  Hopkins  did  sign 
and  the  delivery  of  the  policy  was  made.  By  its  terms 
the  policy  included  the  rider  and  the  rider  itself  stated 
that  it  formed  part  of  the  policy.  The  form  of  the  policy 
itself  had  been  properly  filed  with  the  superintendent  of 
the  insurance  department  of  the  state  of  New  York 
but  the  rider  had  never  been  filed  with  him.  Mr.  Hopkins 
was  drowned  when  the  Limtania  was  torpedoed. 

This  was  the  contract  which  the  parties  ntiade  between 
themselves.  It  is  to  be  enforced  as  they  made  it  and 
understood  it  unless,  because  of  some  statutory  provisions, 
the  coiurts  are  required  to  give  it  a  construction  or  eflfect 
which  the  parties  never  intended. 

We  are  told  that  this  must  be  done  because  of  section 
107  of  the  Insurance  Law.  (Cons.  Laws,  ch.  28.)  This 
section  is  entitled  "  Standard  Provisions  for  Accident  and 
Health  Policies."  It  largely  consists  of  standard  provis- 
ions with  regard  to  the  details  of  the  insurance  contract 
which  must  be  contained  in  every  policy  together  with 
certain  optional  standard  provisions  hoih  of  which  are 
principally  for  the  protection  of  the  rights  of  the  insured. 
It  is  not  said  nor  was  it  the  intention  to  say  that  the  policy 
should  contain  only  these  standard  provisions.  Unlike  the 
standard  form  of  fire  policy  prescribed  by  section  121  of 
the  same  law  they  are  not  exclusive.  There  is  no  state- 
ment as  in  the  case  of  fire  policies  that  no  agreement 
not  contained  in  the  standard  provisions  shall  be  made. 
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Like  the  standard  provisions  in  life  policies  (Section  101) 
they  are  to  be  contained  in  every  contract  of  insurance 
but  they  form  simply  a  part  not  the  whole  of  such  con- 
tract. Two  rules,  however,  are  laid  down.  No  policy 
and  no  rider  to  a  poUcy  shall  contradict,  vary  or  alter 
these  standard  provisions;  and  no  policy  shall  be  issued 
until  a  copy  of  its  form  shall  have  been  filed  with  the 
superintendent  of  the  insurance  department  for  the 
purpose  of  enabling  him  to  determine  if  it  complies  with 
the  law. 

The  rider  in  question  does  not  contradict  or  vary  any 
of  these  standard  provisions.  But,  as  we  have  seen,  it 
was  never  filed  with  the  superintendent.  It  is  said  that 
in  consequence  the  rider  may  be  ignored  and  the  remainder 
of  the  policy,  which  was  duly  filed,  may  be  enforced. 

The  appellant  argues  that  under  the  statute  riders 
attached  to  the  policies  need  not  be  filed.  It  says  that 
what  the  statute  requires  to  be  filed  is  a  copy  of  the 
form  of  the  policy;  that 'running  through  the  statute  a 
distinction  is  clearly  made  between  the  policy  itself  and 
indorsements  and  papers  attached  to  it.  We  do  not 
think,  however,  that  in  requiring  the  form  of  the  policy 
to  be  filed  any  such  distinction  was  in  the  mind  of  the 
legislature.  The  rider  itself  is  a  part  of  the  policy. 
The  policy  itself  says  so.  So  does  the  rider.  It  affects 
the  risks  and  the  rates  which  are  based  upon  the  extent 
of  the  risks  assumed.  The  purpose  of  the  statute  is  to 
see  to  it  that  the  policy  itself,  of  which  the  rider  forms  a 
part,  and  all  its  provisions  are  such  as  to  meet  the  approval 
of  the  superintendent.  If  it  were  not  so  the  greater  part 
of  the  policy  might  be  contained  in  riders  and  the  object 
of  the  statute  would  be  defeated.  Nor  is  the  distinction 
between  the  form  of  the  policy  and  the  attached  papers 
consistently  maintained.  Repeatedly  in  the  Insurance 
Law  the  legislature  refers  to  *'  the  policy  "  as  meaning 
the  entire  contract  between  the  parties.     (Sections  59, 
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62,  89.)  In  the  very  section  before  us  there  is  the  same 
lack  of  discrimination.  Subdivision  d  prohibits  the 
issuing  of  a  policy  which  contains  a  provision  relative 
to  cancellation  at  the  instance  of  the  insurer  except  in 
a  fixed  form.  The  word  "  policy  "  here  must  include 
riders.  Subdivision  e  prohibits  the  issuing  of  policies 
purporting  to  make  any  portion  of  the  charter  of  the 
insurer  a  part  of  the  policy  by  mere  ref^^nce.  Here 
again  the  prohibition  must  refer  to  a  rider  as  well  as  to 
the  policy  itself.  Finally  the  legislature  provides  that 
"  this  policy  includes  the  endorsements  and  attached 
papers."  (Subd.  c,  1.)  This  would  seem  to  define  what 
it  intended  by  "  a  copy  of  the  form ''  of  the  policy.  Nor 
is  the  argument  with  regard  to  necessity  convincing. 
The  need  of  issuing  riders  to  meet  sudden  emergencies  is 
answered  by  the  authority  given  to  the  superintendent 
to  consent  immediately  to  the  form  proposed  if  it  is  wise 
to  do  so. 

What  then  is  the  result  of  the  failure  to  file  the  rider .? 
The  statute  provides  two  classes  of  remedies.  If  the 
violation  is  willful  a  fine  is  imposed  and  if  the  company 
is  a  foreign  one  its  license  may  be  revoked.  Next,  the 
policy  is  vaUd  but  it  is  to  be  "  construed  as  provided  in 
this  section,  and  when  any  provision  in  such  a  policy  is 
in  conflict  with  any  provision  of  this  section,  the  rights, 
duties  and  obligations  of  the  insurer,  the  policyholder  and 
the  beneficiary  shall  be  governed  by  the  provisions  of 
this  section."  (Section  107,  subd.  i.)  Here  again  we 
imderstand  the  word  "  policy  "  to  mean  the  entire  con- 
tract whether  it  is  contained  in  the  policy  itself  strictly 
speaking  or  in  agreements  attached  thereto. 

The  violation  of  the  section  referred  to  may  occur  in 
various  ways:  (1)  By  issuing  a  policy  before  a  copy  of 
its  form  is  filed;  (2)  unless  certain  statements  are  made 
therein;  (3)  unless  it  is  printed  in  a  particular  manner; 
(4)   if    it  attempts  to  insure  more    that  one  person; 
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(5)  unless    it    contains    l^certain    standard    provisions; 

(6)  if  it  contains  clauses  contradicting  the  standard 
provisions;  (7)  if  it  attempts  to  incorporate  its  charter 
and  by-laws  in  the  policy  without  setting  them  out  in 
full.  However,  the  section  may  be  violated  the  policy 
is  still  valid.  Only  it  is  to  be  construed  as  provided  in 
the  section,  and  whenever  its  provisions  conflict  with 
the  section  the  latter  is  to  govern  the  rights  of  the  parties. 

What  is  intended  is  in  part  clear.  No  corporation 
issuing  a  pohcy  may  escape  liabiUty  because  of  its  failure 
to  obey  the  law.  But  what  is  the  position  of  the  insured  ? 
Clearly  as  to  him  the  standard  provisions  are  a  part  of 
his  contract.  If  it  contains  clauses  contradicting  them 
they  may  be  ignored.  So  if  the  company  attempts  to 
incorporate  its  charter  by  ref^^nce.  So  possibly  of 
clauses  or  exceptions  printed  indistinctly.  But  it  does 
not  follow  that  where  the  whole  or  a  part  of  a  policy  has 
not  been  filed,  the  insured  may  recover  upon  a  contract 
never  made  by  him  and  which  the  statute  does  not  say 
he  shall  be  held  to  have  made.  The  statute  says  the 
contract  is  vaUd  —  not  simply  valid  as  against  the 
insurer.  It  is  to  be  construed  in  a  certain  way,  but  the 
question  of  construction  has  no  relation  to  this  .par- 
ticular default.  Nor  have  the  rights  and  obligations  of 
the  parties.  They  are  fixed  by  the  standard  provisions 
and  by  the  regulations  as  to  what  the  policy  shall  or  shall 
not  contain  and  the  regulations  as  to  the  form  required 
so  the  insured  may  have  notice  of  its  contents.  They  are 
not  determined  by  the  decision  of  the  superintendent  as 
to  whether  the  policy  comphes  with  the  law.  This  is  not 
the  case  for  an  application  of  the  rule  that  illegal  or  pro- 
hibited contracts  are  void,  even  when  the  statute  does  not 
expressly  so  declare.  Here  the  statute  itself  says  they 
shall  not  be  void  but  valid.  Neither  as  we  have  said  is 
there  conflict  between  the  provisions  of  the  rider  and  the 
provisions  of  the  section.    True,  it  is  suggested  that  the 
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statute  provides  that  the  classification  of  risks  mentioned 
in  the  policy  shall  mean  only  those  last  filed  with  the 
superintendent  and  that  this  rider  changes  this  classifica- 
tion without  authority.  This  is  not  the  meaning  of  the 
term  "  classification  of  risks "  in  insurance  practice. 
That  relates  not  to  the  perils  insured  against  nor  to  the 
amoimt  to  be  paid,  but  in  fire  insurance  to  the  nature  and 
situation  of  the  articles  insured;  in  accident  insurance 
to  the  occupation  of  the  applicant.  So  in  this  policy  it 
is  said  "  Albert  Lloyd  Hopkins,  under  classification 
referred  by  occupation  as  President.''  This  classification 
was  in  no  wise  altered  by  the  rider.  The  policy  which  is 
vaUd  is  the  contract  as  the  parties  have  agreed  upon 

• 

it  so  far  as  it  is  consistent  with  the  statute  —  not  the 
contract  as  changed  and  altered  by  the  excision  of  some 
of  its  provisions.  What  if  no  part  of  a  pohcy  defining 
the  risks  insured  against  had  been  filed  ?  Are  only  the 
standard  provisions  which  the  law  says  shaU  be  mserted 
in  every  policy  to  be  enforced  ?  In  themselves  they  form 
no  complete  contract. 

The  respondent  also  questions  the  validity  of  the  rider 
under  the  standard  clause  that  "  No  change  in  this  policy 
shall  be  vaUd  imless  approved  by  the  executive  officer 
of  the  insured  and  such  approval  be  endorsed  thereon." 

There  are  two  answers  to  this  claim.  This  clause 
is  for  the  benefit  of  the  company  and  may  be  and  was 
waived  by  it.  {Belt  v.  American  Central  Ins.  Co.,  29 
App.  Div.  546-552;  affirmed,  163  N»  Y.  555.)  Further, 
the  policy  was  not  changed.  At  its  inception  it  included 
the  rider.  All  the  papers  together  constitute  the  policy 
and  it  is  as  agreed  upon  by  the  parties.  This  is  the 
agreement  which  the  agent  was  expressly  authorized  to 
make  and  he  was  prohibited  from  making  any  other. 
The  poUcy  never  had  any  existence  except  as  it  contained 
the  agreement  in  the  rider.  (Wood  v.  American  Fire  Ins. 
Co,,  149  N.  Y.  382-386.) 
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A  further  objection  is  made  that  under  the  statute  it 
is  provided  that  no  policy  shall  be  issued  unless  such 
portion  of  the  policy  as  purports  by  reason  of  the  cir- 
cumstances under  which  a  loss  is  incurred  to  reduce  any 
indemnity  promised  therein  to  an  amoimt  less  than  that 
provided  for  the  same  loss  occurring  imder  ordinary 
circimistances,  shall  be  printed  in  bold-face  type  and  with 
greater  prominence  than  any  other  portion  or  text  of 
the  policy.  It  is  said  that  the  rider  comes  within  this 
clause  and  is  not  printed  in  bold-face  type.  We  cannot 
agree  with  this  contention.  The  rider  does  not  in  any 
sense  reduce  an  indemnity  provided  for  in  the  policy. 
It  speaks  of  a  case  in  which  the  policy  does  not  apply. 
It  is  simply  a  limitation  of  the  risk.  Such  is  evidently 
the  construction  adopted  by  the  insurance  department 
for  a  rider  regarding  hernia  is  in  the  same  type  and  as 
it  was  filed  it  must  have  met  the  approval  of  the 
superintendent. 

The  judgment  appealed  from  should  be  reversed  and 
that  of  the  trial  court  aflSrmed,  with  costs  in  this  court, 
and  in  the  Appellate  Division. 

HiscocK,  Ch.  J.,  Chase,  Hogan,  Cardozo  and  Pound, 
JJ.,  concur;  McLaughlin,  J.,  not  sitting. 

Judgment  accordingly. 


In  the  Matter  of  William  Haydorn,  Appellant,  v. 
Edward  R.  Carroll,  as  Clerk  of  the  Court  of  General 
Sessions  of  the  Peace  of  the  City  and  County  of  New 
York,  Respondent. 

Appeal  —  construction  of  Constitution  must  be  directly 
involved  to  warrant  appeal  for  that  reason,  without  permission 
to  Court  of  Appeals,  under  section  190  of  Code  of  Civil  Procedure. 

1.  An  appellant,  who  relies  upon  the  provision  of  the  Code  per- 
mitting as  of  .right  appeals  where  a  constitutional  question  is 
involved  (Code  Civ.  Pro.  §  190,  as  amd.  by  L.    1917,  ch.  200)  as 
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an  authority  for  his  appeid,  assumes  the  burden  of  presenting  a  record 
which  establishes  that  such  construction  has  been  not  only  directly 
but  necessarily  involved  in  the  decision  of  the  case.  If  the  decision 
was  or  may  have  been  based  upon  some  other  ground,  the  appeal  will 
not  lie.  {People  ex  rel.  Moss  v.  Supervisors,  221  N.  Y.  367,  360, 
followed.) 

2.  Where,  upon  examination  of  the  opinion  of  the  Appellate  Division 
(Code  Civ.  Pro.  §  1237)  upon  an  appeid,  taken  without  permission, 
from  an  order  of  that  court  unanimously  affirming  an  order  of  Special 
Term  which  denied  a  mandamus  to  the  clerk  of  the  Special  Sessions 
to  permit  the  petitioner's  counsel  to  inspect  an  indictment,  it  appears 
that  the  affirmance  was  based  upon  the  exercise  of  a  discretionary 
Xwwer,  the  appeal  will  be  dismissed  without  consideration  of  the 
merits. 

Matter  of  Haydorn  v.  Carroll,  184  App.  Div.  Idl*  appeal  dismissed. 

(Argued  October  3,  1918;  decided  December  13,  1918.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
July  11,  1918,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  for  a  peremptory  writ  of  mandamus 
to  compel  the  defendant  to  permit  petitioner's  counsel 
to  examine  an  indictment  for  burglary. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Otho  S.  Bowling  and  Robert  H.  Elder  for  appellant.  An 
appeal  lies  to  this  court  from  the  order  of  affirmance 
made  by  the  Appellate  Division.  (Code  Civ.  Pro. 
§  190;  Anderson's  Law  Die.  240;  Bouvier  Law  Die; 
Lewis  V.  U.  S.,  92  U.  S.  621;  People  v.  May,  9  Col. 
85;  8  Cyc.  724,  725;  People  v.  N.  Y.  Central  R.  R.  Co., 
24  N.  Y.  485.) 

Edward  Swann,  District  Attorney  (Robert  S.  Johnstone 
and  Robert  D.  Petty  of  counsel),  for  respondent.  The 
order  was  not  appealable  as  of  right  to  the  Court  of 
Appeab.  (Code  Civ.  Pro.  §  190;  People  ex  rel.  Moss 
V.  SupervisorSy  221  N.  Y.  367.)  It  must  appear  upon 
the  record,  either  expressly  or  by  fair  impUcation,  that 
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the  decision  or  actual  determination  of  the  Appellate 
Division  involved  the  construction  of  the  Constitution. 
It  is  not  enough  that  some  point  concerning  the  con- 
struction of  the  Constitution  was  raised  and  argued  by 
counsel.  The  decision  must  have  been  such  as  necessarily 
involved  a  construction  of  the  Constitution.  {Matter  of 
Atty.-Gm.,  155  N.  Y.  441,  446;  Adams  v.  Russelly  229 
U.  S.  353;  Western  Union  Tel  Co.  v.  Wilson,  213  U.  S. 
52;  Enterprise  Irrig.  DisL  v.  Canal  Co.,  243  U.  S.  157.) 
The  granting  or  refusal  of  a  peremptory  writ  of  mandamus 
being  discretionary,  the  order  is  not  appealable  to  this 
court  —  unless  it  aflHrmatively  appears  that  it  was  made 
upon  groimds  not  involving  the  exercise  of  discretion. 
(MaUer  of  SherrUl  v.  O'Brien]  186  N.  Y.  1, 2,  3;  White  v. 
Benjamin,  150  N,  Y.  258;  People  exrel.  N.  Y.  &  H.  R.  R. 
Co.  V.  Bd.  of  Taxes,  166  N.  Y.  154;  People  v.  O'Brien, 
164  N-  Y,  57;  Richards  v.  WeUs-Fargo  Co.,  215  N.  Y.  351.) 

His  COCK,  Ch.  J.  The  facts  which  are  relied  upon 
to  support  petitioner's  appUcation  are  as  follows:  He 
was  indicted  jointly  with  others  and  was  arrested  and 
arraigned.  Section  309  of  the  Code  of  Criminal  Pro- 
cedure provides:  "  If  the  defendant  demand  it,  the 
indictment  must  be  read,  or  a  copy  thereof  furnished 
to  him  before  requiring  him  to  plead."  Petitioner  did 
not  at  the  time  of  arraignment  make  aoiy  demand  under 
this  section,  but  pleaded  not  guilty  with  the  reservation 
of  a  right  subsequently  to  change  his  plea  and  demur 
to  the  indictment.  Thereafter  and  within  the  time  pre- 
scribed for  a  change  of  his  plea  he  did  make  a  demand 
on  the  respondent  as  clerk  of  the  Court  of  General 
Sessions,  where  the  indictment  was  lodged,  for  an  oppor- 
timity  to  inspect  or  make  a  copy  of  the  indictment.  The 
clerk  offered  to  read  the  indictment  or  furnish  a  copy 
thereof  to  him  or  his  counsel,  omitting,  however,  the 
names    of    those  who    had   been   indicted    with   him. 
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Justification  for  this  action  was  asserted  on  the  ground 
that  the  other  persons  jointly  indicted  had  not  yet  been 
arrested,  and  that,  therefore,  this  course  was  permissible 
under  section  272  of  the  Code  of  Crinoinal  Procedure 
which  provides  that  an  indictment  when  found  must  be 
presented  "  and  must  be  filed  with  the  clerk,  and  remain 
in  his  oflBce  as  a  pubUc  record,  but  it  must  not  be  shown 
to  any  person  other  than  a  public  oflBcer,  \mtil  the 
defendant  has  been  arrested  or  has  appeared."  The 
defendant  claims  that  this  qualified  permission  was  a 
violation  of  his  rights  imder  the  "  due  process  "  provisions 
of  the  Constitution  and  that  he  was  entitled  to  an 
unlimited  examination  of  the  indictment. 

The  primary  question  presented  is  one  of  practice. 
The  appeal  is  taken  imder  and  subject  to  the  provisions 
of  section  190  of  the  Code  of  Civil  Procedure  as  amended 
by  chapter  290,  Laws  of  1917.  It  is  taken  from  an 
unanimous  order  of  affirmance  by  the  Appellate  Division 
and  without  permission,  and  the  claim  of  right  to  do  this 
is  based  upon  the  provision  of  the  section  which  permits 
as  n[iatter  of  right  such  an  appeal  where  there  is  "  directly 
involved  the  construction  of  the  constitution  of  the  state 
or  of  the  United  States." 

In  considering  the  provision  of  the  Code  permitting 
as  of  right  appeals  where  a  constitutional  question  is 
involved  we  must  keep  in  mind  the  requirement  that 
the  construction  of.  the  Constitution  must  be  "  directly  " 
involved.  The  circumstance  that  it  may  be  involved  in 
some  indirect  and  remote  sense  is  not  enough  to  permit 
an  appeal.  As  was  said  by  Judge  Collin  writing  for  the 
court  in  People  ex  rel.  Moss  v.  Supervisors  of  Oneida  Co. 
(221  N.  Y.  367,  369) :  "  In  a  certain  sense,  perhaps,  each 
enforcement  of  a  statute  by  a  court  involves  its  con- 
stitutionality or  the  construction  of  the  Constitution  of 
the  state.  That  sense,  however,  was  not  within  the 
legi^tive  mind  or  intention  in  enacting  the  present 
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restriction  of  our  jurisdiction.  An  appeal,  upon  the 
ground  asserted  here,  must  present  to  us  directly  and 
primarily  an  issue  determinable  only  by  our  construction 
of  the  Constitution  of  the  state  or  of  the  United  States." 
The  appellant  who  relies  upon  this  provision  as  an 
authority  for  his  appeal  assumes  the  burden  of  presenting 
to  us  a  record  which  establishes  that  such  construction 
has  been  not  only  directly  but  necessarily  involved  in 
the  decision  of  the  case.  If  the  decision  was  or  may 
have  been  based  upon  some  other  ground,  the  appeal 
will  not  lie.  We  think  that  in  this  case  it  affirmatively 
appears  that  the  construction  of  the  Constitution  was 
not  involved. 

The  court  at  Special  Term,  as  appears  by  its  opinion, 
denied  the  application  enforcing  an  inspection  of  the 
indictment  largely  on  the  ground  that  the  appellant  by 
application  to  the  Court  of  General  Sessions  wherein 
the  indictment  was  pending  could  secure  all  of  the  rights 
to  which  he  was  entitled,  or  if  these  were  denied  raise  a 
question  of  law  which  could  be  reviewed  on  appeal  from 
any  conviction.  Having  thus  reached  the  conclusion,  as 
I  think  correctly,  that  the  appellant's  rights  could  be 
enforced  otherwise  than  by  a  writ  of  mandamus  and 
which  justified  the  court  in  denying  the  appUcation  as 
a  matter  of  discretion  {People  ex  rel.  EUis-Joslyn  Pub.  Co. 
v.  Common  Council  of  Lackawanna,  223  N.  Y.  445,  449), 
the  learned  court  proceeded  to  make  an  order  explicitly 
stating  that  the  appUcation  was  not  denied  as  a  matter 
of  discretion  but  as  a  matter  of  law 

When  the  case  reached  the  Appellate  Division  that  court, 
after  the  consideration  of  other  questions  which  we  do  not 
find  it  necessary  to  review,  also  took  the  view  entertained 
by  the  Special  Term  that  appellant's  rights  could  and 
would  be  protected  on  appUcation  to  the  court  where  the 
indictment  was  pending  and,  therefore,  that  his  application 
for  the  writ  against  the  clerk  ther^f  should  not  be  granted^ 
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and  in  this  connection  it  explicitly  referred  to  the  princi- 
ple that  the  Appellate  Division  as  well  as  the  Special 
Tenn  was  vested  with  discretionary  powers  in  such 
matter.  It  simply  affirmed  the  order  of  the  Special  Term 
and  if  this  were  all  we  might  be  compelled  to  regard  the 
affirmance  as  based  upon  the  law  and  not  upon  dis- 
cretionary powers.  In  view  of  the  present  provision 
of  the  Code,  however,  that  the  opinion  of  the  Appellate 
Division  must  be  regarded  as  part  of  the  papers  upon 
which  the  appeal  is  heard  in  this  court  (Code  Civ.  Pro. 
§  1237;  People  ex  rel.  Flynn  v.  Woods,  218  N.  Y.  124), 
we  can  look  to  what  was  therein  said  in  this  case  for  the 
purpose  of  determining  whether  appellant's  appUcation 
has  been  denied  as  a  matter  of  discretion.  When  we 
do  this,  it  is  clearly  made  apparent  that  the  affirmance 
was  based  upon  the  exercise  of  a  discretionary  power 
and  that  the  construction  of  the  Constitution  was  in 
no  way  involved.  This  view  leads  to  a  dismissal  of  the 
appeal  without  any  consideration  of  the  merits  of  appel- 
lant's various  propositions. 

Chase,  Collin,  Cuddeback,  Hogan,  McLaughlin 
and  Crane,  JJ.,  concur. 

Appeal  dismissed. 


MuNiaPAL  Gas  Company  of  the  City  of  Albany, 
Appellant,  v.  Public  Service  Commission,  Second 
District,  Respondent,  Impleaded  with  Others. 

Om  companies  —  inadequate  and  confiscatory  rates  fixed  by 
statute  —  power  of  courts  to  regulate  rates  —  aggrieved  party 
may  maintain  action  in  equity  to  restrain  enforcement  of 
confiscatory  rates  —  sufficiency  of  pleading. 

1.  The  legislature  enacted  a  statute  which  fixed  the  maximum  charge 
for  illuminating  gas  in  the  city  of  Albany  at  one  dollar  per  thousand 
cubic  feet  (L.  1907,  ch.  227).  The  plaintiff  in  its  complaint  herein 
asserts  that  changed  conditions  have  made  those  charges  inadequate* 
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and  that  to  compel  adherence  to  the  statute  is  to  confiscate  its  property. 
It  further  alleges  that  during  the  year  1917  and  the  first  six  months 
of  1918  there  was  a  large  deficit  owing  to  the  decrease  in  net  earnings; 
that  the  deficit  is  increasing  and  likely  to  increase  further;  that  the 
cost  of  material  and  of  labor  has  risen  with  the  war,  and  that  there  is 
no  prospect  of  any  decrease  therein;  and  that  if  these  conditions 
continue,  the  deficit  for  1918  and  also  for  1919  will  be  such  as  that 
the  rate  will  be  confiscatory.  Judgment  is  demanded  that  the  defend- 
ants be  restrained  from  compelling  the  plaintiff  to  adhere  to  the 
statutory  maximum.  To  that  complaint  the  public  service  com- 
mission demurred,  and  the  Appellate  Division  affirmed  an  order 
sustaining  the  demurrer  and  allowed  an  appeal  to  this  court.  Held, 
that  the  rates  of  public  service  corporations  ought  not  to  be  so  reduced 
by  statute  as  to  preclude  a  fair  retium,  and  that  reduction  below 
this  is  confiscation.  Into  every  statute  of  this  kind  is  to  be  read  the 
implied  condition  that  the  rates  shall  remain  in  force  at  such  times 
and  at  such  only  as  their  enforcement  will  not  work  denial  of  the 
right  to  a  fair  return.  Any  party  aggrieved  may  invoke  the  judg- 
ment of  the  courts  to  restrain  the  enforcement  of  statutes  which 
have  become  confiscatory.  Held\  fu  rther,  that  considered  as  a  plead- 
ing and  accepting  it  with  all  its  reasonable  inferences,  unexplained 
and  undenied,  the  allegations  of  the  complaint  make  out  a  prima 
fade  case  of  the  denial  of  a  just  return. 

2.  The  plaintiff  sells  electric  current  as  well  as  gas.  At  the  outset 
its  charter  confined  it  to  the  manufacture  and  sale  of  gas.  The 
manufacture  and  sale  of  electric  current  was  added  at  a  later  date  by 
separate  act,  and  the  complaint  alleges  that  the  gas  and  electric 
operations  of  plaintiff  have  been  and  now  are  conducted  as  distinct 
and  separate  departments.  Held,  that  under  these  and  other  acts, 
neither  business  is  an  incident  of  the  other,  nor  has  any  relation  to 
the  other.  Hence,  the  statement  of  a  cause  of  action  does  not  involve 
the  disclosure  of  the  earnings  from  sales  of  electricity. 

3.  There  is  by  resort  to  this  action  in  equity  the  avoidance  of 
multiplicity  of  actions,  the  saving  of  waste  and  friction,  the  oppor- 
tunity to  analyze  accounts  so  complex  as  to  be  unintelligible  to  juries, 
and  protection  against  penalties  and  losses.  The  plaintiff's  business 
is  menaced  and  there  is  no  adequate  remedy  at  law,  and  equity, 
therefore,  properly  intervenes  to  save  it  from  impairment  in  a  single 
comprehensive  action. 

Municipal  Gas  Co.  v.  Public  Service  Comm.,  186  App.  Div.  933| 
reversed. 

(Argued  December  9,  1918;  decided  January  7,  1919.) 


/ 
t 


Municipal  Gas  Co.  v.  Public  Service  Comm.      9 1 

1919.]  Points  of  counsel.  [225  N.  Y.] 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  November  22,  1918,  which  aflBrmed 
an  order  of  Special  Term  granting  a  motion  by  defendant, 
respondent,  for  judgment  on  the  pleadings. 

The  following  question  was  certified:  '*  Does  the  com- 
plaint in  this  action  state  facts  suflBcient  to  constitute 
a  cause  of  action  against  the  defendant  Public  Service 
Commission,  Second  District." 

iVeife  F,  Towner  for  appellant.  Chapter  227  of  the 
Laws  of  1907  is  unconstitutional  against  plaintiff,  appel- 
lant, because  confiscatory  and  plaintiff,  appellant,  can 
properly  raise  such  issue  at  this  time.  (Willcox  v.  Con- 
solidated Gas  Co.y  212  U.  S.  41;  Smyth  v.  Ames^  169 
U.  S.  466;  Chicago y  Milwaukee  &  St  Paul  Railway  v. 
Minnesota,  134  U.  S.  418;  Minnesota  Rale  Cases,  213 
U.  S.  433;  People  ex  rel.  Kings  County  Ldghting  Co.  v. 
WiUcox,  210  N.  Y.  479;  Covington,  etc.,  Tumjnke  Co. 
V.  Sanford,  164  U.  S.  578;  Des  Moines  Gas  Co.  v.  Des 
Moines,  238  U.  S.  143;  Denver  v.  Denver  Union  Water 
Co.,  246  U.  S.  194.)  A  doctrine  that  a  statute  can  only 
be  judged  as  to  its  constitutionaUty  by  the  conditions 
existing  at  the  time  of  its  enactment  would  be  intolerable 
and  remove  practically  all  the  safeguards  to  property 
provided  by  the  fundamental  law  of  the  land.  {Missouri 
V.  Chicago,  B.  dfc  Q.  R.  Co.,  241  U.  S.  539;  KnoxviUe  v. 
KnoxviUe  Water  Co.,  212  U.  S.  1;  Smyth  v.  Ames,  169 
U.  S.  466;  Willcox  v.  Consolidated  Gas  Co.,  212  U.  S. 
19;  Northern  P.  R.  Co.  v.  North  Dakota,  216  U.  S.  579; 
Louisville  v.  Cumberland  Tel.  &  Tel.  Co.,  225  U.  S.  430; 
Des  Moines  Gas  Co.  v.  Des  Moines,  238  U.  S.  153;  Darnell 
V.  Edwards,  244  U.  S.  70.)  The  test  of  the  constitu- 
tionality of  chapter  227  of  the  Laws  of  1907,  fixing  the 
maximum  rate  for  gas  in  the  city  of  Albany,  is  by  an 
action  in  equity,  and  the  Supreme  Court  of  this  state 
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has  jurisdiction.  {Missouri  v.  Chicago ^  Burlington  &  Q. 
R.  Co.,  241  U.  S.  533;  WiUcox  v.  Consolidated  Gas  Co., 
212  U.  S.  19;  Reagan  v.  Farmers^  Loan  &  Trust  Co.,  154 
U.  S.  362;  Smyth  v.  Ames,  169  U.  S.  466;  Des  Moines 
Gas  Co.  V.  City  of  Des  Moines,  238  U.  S.  153;  DameU 
V.  Edwards,  244  U.  S.  570;  KnoxviUe  v.  KnoxviUe  Water 
Co.,  212  U-  S.  1;  Detroit  v.  Detroit  Citizens'  S.  R.  Co., 
186  U.  S.  378-380;  Cleveland  v.  Cleveland  City  R.  R. 
Co.,  194  U.  S.  517;  Ex  parte  Young,  209  U.  S.  123.) 

Ledyard  P.  Hale,  John  J.  McManus  and  Wilber  W. 
Chambers  for  respondent.  Under  no  circumstances  now 
in  existence  is  the  plaintiff  entitled  to  have  a  court 
adjudicate  finally  that  chapter  227  of  the  Laws  of  1907, 
which  was  admittedly  constitutional  when  it  was  adopted 
and  which  has  admittedly  remained  constitutional  until 
some  time  during  the  year  1918,  has  suddenly  become 
unconstitutional  by  reason  of  the  increased  costs  of  manu- 
facturing and  distributing  gas  due  to  war  conditions. 
{People  V.  Budd,  117  N.  Y.  1;  Vil.  of  Saratoga  Spgs.  v. 
Saratoga  G.,  etc^,  Co.,  191  N.  Y.  123;  Matter  of  Quiriby 
V.  P.  S.  Comm.,  223  N.  Y.  244;  Matter  of  International 
Ry.  Co.  V.  Rann,  224  N.  Y.  83;  People  ex  rel.  Mun.  Gas 
Co.  V.  P.  S.  Comm.,  224  N.  Y.  156;  Van  Antwerp  v. 
Staie,  218  N.  Y.  422;  Knoxirille  v.  Water  Co.,  212  U.  S. 
1;  WiUcox  V.  Cons.  Gas  Co.,  212  U.  S.  19.) 

Arthur  L.  Andrews,  Corporation  Counsel  {John  J. 
McManus  of  counsel),  for  City  of  Albany,  impleaded. 
The  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  for  equitable  relief.  {Matter  of  Rebbecchi, 
51  Misc.  Rep.  403;  San  Diego  L.  &  T.  Co.  v.  National 
City,  174  U.  S.  739;  Knoxville  v.  Knoxville  Water  Co., 
212  U.  S.  1 ;  Willcox  v.  Com.  Gas  Co.,  212  U.  S.  19.)  The 
complaint  is  fatally  defective  in  that  it  fails  to  show  or 
allege  that  the  rate  fixed  by  chapter  227  of  the  Laws 
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of  1907  has  not  yielded  a  reasonable  average  return  upon 
the  capital  invested,  (WiUcox  v.  Cons.  Gas  Co.,  212 
U.  S.  19;  Des  Moines  Gas  Co.  v.  Des  Moines,  238  U.  S. 
153;  Cedar  Rapids  Ga^  Light  Co.  v.  Cedar  Rapids,  223 
U.  S.  655;  People  ex  rel.  Mun.  Gas  Co.  y.  P.  S.  Comm., 
224  N.  Y.  156;  PeopU  y.  Budd,  117  N.  Y,  1;  B.  U.  Gas 
Co.  y.  City  of  New  York,  50  Misc.  Rep-  450.)  The 
complaint  is  defective  in  that  it  fails  to  show  or  all^e 
that  its  entire  gas  and  electrical  operations  in  the  city 
of  Albany  do  not  yield  a  reasonable  average  return. 
(Pennsylvania  R.  Co.  v.  Tower,  245  U.  S.  6;  Minneapolis 
R.  Co.  y.  Minn.,  186  U.  S.  257;  St.  Lmis  R.  Co.  v.  GUI, 
156  U.  S-  567;  Minnesota  Rate  Cases,  230  U-  S.  383.) 
The  rate  fixed  by  chapter  227  of  the  Laws  of  1907  caa 
be  increased  only  by  the  legislature.  {People  ex  rel. 
Municipal  Gas  Co.  v.  P.  S.  Comm.,  224  N.  Y.  156;  People 
V.  Budd,  117  N.  Y.  1,  25;  Brooklyn  Union  Gas  Co.  v. 
CUy  of  New  York,  188  N.  Y.  334.) 

Merton  E.  Levris,  Attorney-General  {Wilher  W.  Chambers 
of  counsel),  for  Attorney-General,  impleaded.  The  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause 
of  action  because  of  the  absence  of  an  all^ation  that 
the  return  from  its  entire  operations,  gas  and  electrical, 
fails  to  give  it  a  reasonable  return  on  its  investments. 
(Smyth  V.  Ames,  169  U.  S.  466.) 

William  L.  Ransom  and  Harry  M.  Chamberlain  for 
Public  Service  Commission,  First  District,  intervening. 
The  complaint  does  not  make  out  a  cause  of  action  for 
injunctive  reUef  restraining  the  defendant  public  officers 
from  performing  their  duty  to  enforce  the  statute.  (Lee 
v.  O^MoUey,  140  App.  Div.  595;  Wallack  v.  Society, 
67  N.  Y.  23;  Matter  of  Sawyer,  124  U.  S.  200;  Fitts  v. 
McGhee,  172  U.  S.  516.)  The  complaint  fails  to  allege 
any  facts,  or  to  make  any  statements  whatever,  showing 
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or  tending  to  show  that  chapter  227  of  the  Laws  of 
1907  was  "  unconstitutional/'  **  void  "  or  '*  confiscatory  '' 
at  the  time  it  was  passed  or  at  any  time  within  the 
ensuing  ten  or  eleven  years.  As  a  valid  exercise  of 
legislative  power  when  enacted,  the  1907  statute  does  not 
and  cannot  become  "  void "  and  "  imconstitutional/' 
ten  or  eleven  years  later,  because  of  changed  or  tem- 
porary conditions.  {Norton  v.  Shelby  County y  118  U.  S. 
425;  Waters- Pierce  Oil  Co.  v.  Texas,  177  U.  S.  28,  47; 
People  V.  Dooley,  171  N.  Y.  74;  People  ex  rel.  Farrington 
V.  Menschingy  187  N.  Y.  8 ;  Matter  of  Markland  v.  Scully, 
203  N.  Y.  158;  People  ex  rel.  Hotchkiss  v.  Smith,  206  N.  Y. 
231;  People  ex  rel  Woodruff  v.  Britt,  206  N.  Y.  246; 
Van  Antwerp  v.  State  of  New  York,  218  N.  Y.  422; 
Cooley  on  Const.  Lim.  [7th  ed.]  259.) 

William  P.  Burr,  Corporation  Counsel  {John  P. 
O^Brien  and  Vincent  Victory  of  counsel),  for  City  of  New 
York,  amicus  curiae. 

Cardozo,  J.  In  April,  1907,  the  legislature  of  this 
state  enacted  a  statute  which  fixed  the  maximum  charge 
for  illuminating  gas  in  the  city  of  Albany  at  $1  per 
thousand  cubic  feet  (L.  1907,  ch.  227).  Violation  of  this 
act  was  to  involve,  for  each  offense,  a  forfeiture  of  SI  ,000 
to  the  People  of  the  State.  For  many  years,  the  plain- 
tiflf,  a  corporation,  has  sold  gas  to  consumers  in  Albany. 
It  has  not  exceeded  in  its  charges  the  statutory  maximum. 
But  it  asserts  that  changed  conditions  have  made  those 
charges  inadequate,  and  that  to  compel  adherence  to 
the  statute  is  to  confiscate  its  property.  At  first,  it 
sought  reUef  from  the  Public  Service  Commission.  Our 
ruling  was  that  the  commission  had  no  power  to  super- 
sede the  statutory  rate,  and  that  for  confiscation,  however 
unlawful,  there  must  be  recourse  to  other  remedies 
{People  ex  rel.   Municipal  Gas   Co.   v.    Public  Service 
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Commission,  224  N.  Y.  156).  This  action  was  then  begun. 
The  complaint,  verified  August  20,  1918,  alleges  that 
during  1917  the  net  earnings  were  less  than  four  per  cent, 
upon  the  value  of  the  property;  that  during  the  first 
six  months  of  1918,  there  was  a  deficit  of  over  S3 1,000; 
that  during  the  last  six  months  of  1918,  the  deficit  will  be 
greater;  that  the  cost  of  material  and  of  labor  has  risen 
with  the  war,  and  that  there  is  no  prospect  of  any  decrease; 
and  that  if  these  conditions  continue,  the  deficit  for  19^8 
and  also  for  1919  will  be  between  $75,000  and  $100,000 
a  year.  The  defendants  are  the  Public  Service  Commis- 
sion for  the  second  district,  the  city  of  Albany,  the 
attorney-general  of  the  state,  and  the  district  attorney 
of  the  county  of  Albany.  Judgment  is  demanded  that 
they  be  restrained  from  compelling  the  plaintiflf  to  adhere 
to  the  statutory  maximum.  To  that  complaint,  the 
PubUc  Service  Commission  demurred,  and  moved  for 
judgment  on  the  pleadings.  The  Supreme  Court  by 
an  order  made  November  2,  1918,  sustained  the  demurrer, 
and  gave  judgment  for  the  defendant,  with  leave  to  the 
plaintiff  to  amend.  The  Appellate  Division  affirmed  the 
order,  and  allowed  an  appeal  to  this  court. 

(1)  A  challenge  to  our  power  meets  us  at  the  outset. 
We  are  told  that  the  wrong,  if  there  is  any,  has  no  remedy 
in  the  courts.  There  is  no  denial  that  the  rates  of  public 
service  corporations  ought  not  to  be  so  reduced  by 
statute  as  to  preclude  a  fair  return,  and  that  reduction 
below  this  is  confiscation  {Smyth  v.  Ames,  169  U.  S.  466; 
Minnesota  Rate  Cases,  230  U.  S.  352,  434;  Missouri  v. 
Chicago,  Burlington  &  Quincy  R.  R,  Co.,  241  U.  S.  533; 
Rmland  v.  St  Louis  &  S.  F.  R.  R,  Co.,  244  U.  S.  106; 
City  &  County  of  Denver  v.  Denver  Union  Water  Co.,  246 
U.  S.  178).  But  the  argument  is  that  a  statute  is  either 
valid  or  invalid  at  the  moment  of  its  making,  and  from  that 
premise  the  conclusion  is  supposed  to  follow  that  there  is 
a  remedy  for  present  confiscation,  but  none  for  confiscation 
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that  results  from  changed  conditions.  We  do  not  view 
so  narrowly  the  great  iminnnities  of  the  Constitution,  or 
our  own  power  to  enforce  them.  A  statute  prescribing 
rates  is  one  of  continuing  operation.  It  is  an  attempt 
by  the  legislature  to  predict  for  futvu^  years  the  charges 
that  will  yield  a  fair  return.  The  prediction  must 
square  with  the  facts,  or  be  cast  aside  as  worthless 
{Ex  parte  Young,  209  U.  S.  123,  147,  148).  It  must 
square  with  them  in  one  year  as  in  another,  at  the 
beginning  but  equally  at  the  end.  In  all  such  l^slation, 
from  the  hour  of  its  enacftment,  there  thus  inheres  the 
seed  of  an  infirmity  which  the  futvu^  may  develop.  It 
is  the  infirmity  that  always  waits  upon  prophecy;  the 
coming  years  must  tell  whether  the  prophecy  is  true  or 
false.  All  that  we  can  say  at  the  outset  is  that  the  power 
to  regulate  exists.  The  validity  of  its  exercise  depends 
upon  the  nicety  of  the  adjustment  between  forecast  and 
events.  This  is  as  true  of  a  regulation  which  looks 
forward  a  year  as  of  one  which  looks  forward  a  decade  or 
a  century.  In  either  case,  with  differences  only  of  degree, 
there  is  a  forecast  of  the  future,  which  must  be  justified  by 
results.  Into  every  statute  of  this  kind,  we  are  to  read, 
therefore,  an  impUed  condition.  The  condition  is  that 
the  rates  shall  remain  in  force  at  such  times  and  at  such 
only  as  their  enforcement  will  not  work  denial  of  the  right 
to  a  fair  return.  When  the  return  falls  below  that  level, 
the  regulation  is  suspended.  When  the  level  is  again 
attained,  the  duty  of  obedience  revives.  There  would  be 
no  obscurity  about  this  if  the  condition  were  expressed. 
It  is  no  less  binding  because  it  is  implied.  The  Con- 
stitution is  the  supreme  law;  and  statutes  are  written  and 
enforced  in  submission  to  its  commands. 

We  turn  to  the  precedents,  and  they  give  strength  to 
our  conclusion.  We  find  no  support  in  them  for  the 
principle,  now  pressed  on  us  by  counsel,  that  confiscation,  if 
only  it  is  avoided  to-day,  may  be  practised  with  impunity 
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to-morrow.  On  the  contrary,  through  repeated  decisions, 
there  runs  the  consistent  thought  that,  in  controversies  of 
this  order,  experience  is  the  final  test,  that  the  courts 
must  bide  their  time,  and  let  the  workings  of  the  law 
decide  (WiUcox  v.  ConsoL  Gas  Co.,  212  U.  S.  19;  City  of 
KnoxviUe  v.  KnoxviUe  Water  Co.,  212  U.  S.  1 ;  Northern 
Pac.  Ry.  Co,  v.  North  Dakota,  216  U.  S.  579;  Cedar 
Rapids  Gas  L.  Co.  v.  City  of  Cedar  Rapids,  223  U.  S.  655, 
670;  Missouri  v.  C,  B.  &  Q.  R.  R.  Co.,  241  U.  S.  533,  540; 
Darnell  v.  Edxmrds,  244  U.  S.  564,  570;  Van  Dyke  v. 
Geary,  244  U.  S.  39).  Bills  to  annul  rates  have,  been  dis- 
missed "  without  prejudice  ''  while  the  outcome  remained 
uncertain.  Bills  to  annul  the  same  rates  have  afterwards 
been  sustained  when  the  vision  of  results  was  clarified  by 
the  wisdom  that  follows  the  event  ( Nor.  Pac.  Ry.  Co.  v. 
North  Dakota,  236  U.  S.  585;  Missouri  v.  C,  B.  &  Q.  R.  R. 
Co.,  supra,  at  p.  540).  But  even  at  such  times,  the  courts 
have  not  forgotten  the  possibiUties  of  the  future.  There 
has  been  no  irrevocable  annulment.  Leave  has  been 
reserved  to  the  appropriate  representatives  of  the  state  to 
move  to  reinstate  the  suspended  rates  whenever  changing 
circumstances  may  permit  an  adequate  return  (Minnesota 
Rate  Cases,  230  U.  S.  352,  473;  Missouri  Rate  Cases,  230 
U.  S.  474,  508;  Missouri  v.  C,  B.  &  Q.  R.  R.  Co.,  supra). 
Nowhere  is  there  the  thought  or  the  suggestion  of  the 
thought  that  the  controversy  ceases  to  be  justiciable  when 
confiscation  is  postponed.  It  is  true,  as  counsel  for  the 
respondents  urge,  that  the  plaintiff  has  in  such  circum- 
stances "  the  historic  right  "  of  petition  to  the  legislature 
for  reUef  against  oppression.  But  that  is  not  its  only  right 
( Village  of  Saratoga  Springs  v.  Saratoga  Gas,  E.  L.  &  P. 
Co.,  191  N.  Y.  123,  150).  It  has  the  right,  now  also 
grown  historic,  to  invoke,  when  constitutional  immunities 
are  threatened,  the  judgment  of  the  courts. 

(2)  The  questions    remain    whether  confiscation  is  a 
permissible  inference  from  the  allegations  of  the  complaint. 
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For  more  than  nine  years  the  statutory  rate  was 
adequate.  Abnormal  conditions  brought  about  a  change, 
and  now,  when  the  return  is  figured  upon  the  value  of  the 
property,  the  outcome  is  said  to  be  a  deficit.  The 
defendants  argue  that  courts  must  pay  some  heed  to  the 
average  results;  that  the  prosperity  of  one  year  may 
atone  for  the  adversity  of  another;  and  that  confiscation 
does  not  ensue  unless  there  has  been  an  unreasonable 
extension  of  the  period  of  dearth.  That  dearth  does  not 
signify  confiscation  imless  unreasonably  prolonged,  may 
be  assumed  to  be  true  {DameU  v.  Edwards,  244  U.  S.  564). 
The  difficult  thing  is  to  determine  where  the  line  is  to  be 
drawn.  Its  location  will  vary  with  the  nature  of  the 
business,  the  exigencies  of  the  present,  the  chances  of  the 
future.  There  is  no  other  test  than  the  rule  of  reason  and 
fairness  {Cedar  Rapids  Gas  L.  Co.  v.  City  of  Cedar  Rapids, 
223  U.  S.  655,  669).  One  cannot  crowd  the  governing 
principle  mto  any  formula  more  definite.  It  will  seldom 
be  important  that  rates  have  been  inadequate  for  a  day 
or  a  week  or  a  month.  Fleeting  losses  may  be  suffered, 
and  yet  the  balance  sheet  may  show  a  profit.  Prolong 
the  loss,  however,  for  a  year,  and  you  may  reach  and  cross 
the  danger  line.  It  is  by  the  average  of  the  year  that 
business  commonly  reckons  its  losses  and  its  gains.  On 
the  other  hand,  there  may  be  times  when  the  average  must 
be  distributed  over  periods  still  longer. 

We  make  no  attempt  to  solve  these  problems  now. 
We  cannot  solve  them  fairly  till  all  the  evidence  is  in. 
Then  only  can  the  changes  and  chances  of  the  business  be 
probed  and  measured.  This  case  is  here  upon  demurrer. 
The  only  question  to  be  determined  is  the  adequacy  of  a 
pleading.  Considered  as  a  pleading,  and  accepting  it 
with  all  its  reasonable  inferences,  we  think  it  is  sufficient. 
There  was  no  need  to  go  back  of  1917,  and  disclose  the 
earnings  of  earlier  years.  Their  significance,  if  they 
have  any,  is  solely  as  evidence;  they  have  no  place  in  a 
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complaint.  We  must  presume,  indeed,  until  the  contrary 
is  shown,  that  they  were  only  reasonable  in  amoimt,  for 
unfair  and  unreasonable  rates  are  prohibited  by  statute 
(Public  Service  Commissions  Law,  sees.  65,  72;  Consol. 
Laws,  chap.  48).  The  plaintiff  has  the  benefit  of  the 
presumption  that  it  has  kept  within  the  law.  The  year 
1917,  therefore,  is  our  point  of  departure.  We  have 
allegations  that  for  that  year  the  return  has  been  unfair. 
We  have  allegations  of  a  deficit  for  the  first  half  of  1918, 
and  of  a  prospective  deficit  of  greater  size  for  the  second 
half  of  that  year,  and  for  the  entire  year  to  follow.  We 
have  allegations  that  the  boimds  of  moderation  have  been 
passed,  that  confiscation  has  resulted  and  will  indefinitely 
continue.  Unexplained  and  undenied,  these  allegations 
make  out  a  prima  fade  case  of  the  denial  of  a  just  return. 
It  may,  of  course,  be  impossible  to  prove  them.  The 
deficit,  when  analyzed,  may  be  dissolved.  The  prophecies 
of  evil  may  be  the  vain  forebodings  of  timidity.  The 
conditions  engendered  by  the  war  may  linger  for  months 
or  years,  or  may  vanish  with  the  coming  peace.  Those 
questions  are  for  the  trial. 

(3)  The  claim  of  confiscation  is  assailed  along  other 
lines.  The  argument  is  made  that  the  plaintiff  sells 
electric  current  as  well  as  gas,  and  that  the  return  from 
both  branches  of  its  business  should  appear  in  the  com- 
plaint. At  the  outset,  its  charter  confined  it  to  the 
manufacture  and  sale  of  gas.  The  manufacture  and 
sale  of  electric  current  was  added  in  1893.  The  com- 
plaint alleges  that  "  the  gas  and  electric  operations  of 
plaintiff  have  been  and  are  now  conducted  as  distinct  and 
separate  departments." 

We  think  the  statement  of  a  cause  of  action  does  not 
involve  the  disclosure  of  the  earnings  from  sales  of 
electricity.  That  is  not  the  business  which  this  statute 
seeks  to  regulate.  The  act  of  1907  (L.  1907,  chap.  227) 
is  limited  to  sales  of  p:as.     It  makes  no  attempt  to  deal 
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with  sales  of  electricity.  That  a  company  which  sells  gas 
may  sometimes  sell  electricity  is  one  of  the  accidents  of 
commerce.  The  fortuitous  conjimction  of  two  unrelated 
functions  or  activities  does  not  change  the  rate  of  profit 
to  be  derived  from  the  fulfillment  or  pursuit  of  either. 
The  defendants  would  have  us  say  that  the  plaintiff, 
if  it  makes  enough  from  electricity,  must  supply  its  gas 
for  nothing.  The  legislature  had  not  the  purpose,  if  we 
assume  that  it  had  the  power,  to  bring  that  result  to  pass. 
But  the  conclusion  becomes  the  surer  when  we  recall  that 
there  is  another  statute  limiting  £he  charge  for  electricity. 
The  plaintiff  must  make  no  charge  for  electricity  that  is 
not  reasonable  and  just  (Public  Service  Commissions 
Law,  sec.  65),  and  if  it  violates  the  prohibition,  the  Public 
Service  Commission  will  hold  it  to  its  duty  (sec.  72). 
But  a  reasonable  price  for  electricity  does  not  mean  a 
price  that  will  make  amends  for  unprofitable  sales  of  gas. 
The  legislature  did  not  intend  that  a  burden  should  be 
lifted  from  consumers  of  one  commodity  in  order  that  it 
might  be  cast  upon  consumers  of  the  other  {Minnesota 
Rate  Cases,  230  U.  S.  352,  421,  435).  In  fixing  the 
price  of  electricity,  the  plaintiff  is  not  entitled  to  recoup 
its  losses  upon  sales  of  gas.  For  the  same  reason,  in 
fixing  the  price  of  gas,  it  is  not  required  to  make  allowance 
for  the  just  and  reasonable  profit  which  is  the  limit  of 
permissible  return  upon  its  sales  of  electricity.  The 
distinction  is  often  a  close  one  between  separate  lines  of 
business,  which,  though  run  by  one  person,  must  severally 
earn  rewards  {Minn.  Rate  Cases,  supra;  Northern  Pac. 
R.  Co.  V.  North  Dakota,  236  V.  S.  585,  595;  Norfolk  & 
W.  R.  Co.  V.  Cordey,  236  U.  S.  605),  and  separate  incidents 
or  services  of  one  composite  business,  which  distributively 
may  be  unprofitable,  if  they  are  profitable  collectively 
{Penn.  R.  R.  Co.  v.  Towers,  245  U.  S.  6;  People  ex  rel. 
N.Y.  &  Queens  Gas  Co.  v.  McCall,  245  U.  S.  345,  350; 
Pu^et  Sound  Traction,  L.  &  P.  Co.  v.  Reynolds,  244  U.  S. 
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574,  580,  581).  It  is  sometimes  said  that  even  then,  dis- 
crimination must  not  be  arbitrary,  but  must  have  some 
basis  in  the  social  welfare  {Perm.  R.  R.  Co.  v.  Towers^ 
supra;  Nor.  Pac.  R.  Co.  v.  Nor.  Dakota,  supra;  Interstate 
Cms.  St.  Ry.  Co.  v.  Mass.,  207  U.  S.  79,  86,  87).  We 
need  not  go  mto  such  refinements  now.  In  this  mstance, 
the  l^slature  itself  has  drawn  the  distinction,  and  fixed 
the  unit  to  be  regulated.  It  has  regulated  the  gas  busi- 
ness as  something  separate  and  apart.  It  might  have 
established  a  relation  between  the  sale  of  gas  and  elec- 
tricity. It  has  not  chosen  to  do  so.  Neither  business  is 
an  incident  of  the  other.  Neither  has  any  relation  to  the 
other.  Each  bears  its  own  burdens,  and  enjoys  its  own 
privileges. 

(4)  The  final  question  is  whether  the  remedy  at  law  is 
exclusive  of  one  in  equity.  The  plaintiff  has  26,000 
customers  m  the  city  of  Albany.  Their  rights  cannot  be 
adjudicated  at  law  without  endless  Utigation.  They  will 
not  yield,  unless  under  compulsion,  to  the  demand  for 
higher  rates.  If  the  plaintiff  sues  and  wins,  there  will  be 
delay  and  loss.  ^  If  it  sues  and  loses,  even  legal  rates  may 
be  withheld  (Public  Service  Commissions  Law,  sec.  75). 
Crushing  also  may  be  the  penalties  that  will  in  that  event 
be  forfeited  to  the  People  of  the  state  (L.  1907,  chap. 
227).  Finally,  there  are  complicated  accounts  to  be 
unraveled,  receipts  and  disbursements  to  be  classified  and 
distributed,  the  properties  and  transactions  of  a  great 
business  to  be  appraised  and  dissected.  The  defendants 
are  public  oflScers  charged  with  special  duties  in  the 
enforcement  of  the  statute  (Ex  parte  Young,  209  U.  S. 
123,  156).  They  assert  a  purpose  to  enforce  it.  With 
them  may  appropriately  be  joined  representatives  of  the 
class  of  consumers,  who  will  be  bound  by  the  decree 
(Code  Civil  Proced.  sec.  448).  In  a  single  comprehensive 
action,  the  plaintiff  seeks  a  judgment  which  will  end  the 
controversy  forever. 
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We  think  the  suit  is  well  conceived.  With  notable 
consistency,  it  has  been  held,  whenever  like  controversies 
have  arisen,  that  equity  will  act  {Consol.  Gas  Co.  v. 
City  of  N.  Y.,  157  Fed.  Rep.  849,  881 ;  WiUcox  v.  Consol. 
Gas  Co.,  212  U.  S.  19;  Smyth  v.  Ames,  169  U.  S.  466, 
517,  518;  Raymond  v.  Chicago  U.  Traction  Co.,  207  U.  S. 
20, 39, 40;  Ex  parte  Young,  209  U.  S.  123, 163, 164;  Minn. 
Rate  Cases,  230  U.  S.  352;  Missouri  Rate  Cases,  230  U.  S. 
474;  Missouri  v.  C,  B.  &  Q.  R.  Co.,  241  U.  S.  533,  538). 
Many  of  the  most  distinctive  features  of  equity  jurisdic- 
tion are  present  {Board  of  Supervisors  Sar.  Co.  v.  Deyoe, 
77  N.  Y.  219, 226;  Nat.  Park  Bank  v.  Goddard,  131  N.  Y. 
494,  502;  Emp.  Eng.  Corp.  v.  Mack,  217  N.  Y.  85,  94). 
There  is  the  avoidance  of  multiplicity  of  actions.  There  is 
the  saving  of  waste  and  friction.  There  is  the  opportunity 
to  analyze  accounts  so  complex  and  vast  as  to  be  unin- 
telligible to  juries  {Ex  parte  Young,  supra,  at  pp.  163, 
164).  There  is  protection  against  penalties  that  crush 
and  against  losses  that  cripple.  Stress  has  been  laid  at 
times  upon  one  element  and  at  other  times  upon  another. 
But  resistance  has  yielded  to  their  collective  force. 

We  reach  the  same  conclusion.  Undoubtedly,  the 
plaintiff  has  some  remedy  at  law.  The  decisive  point  is 
that  it  is  not  as  complete  or  efficient  as  the  remedy  in 
equity  {Walla  WaJla  City  v.  Walla  Walla  Water  Co., 
172  U.  S.  1,  12).  Nothing  to  the  contrary  of  our  present 
holding  was  held  in  such  cases  as  Davis  v.  American 
Society  P.  C.  A  :  (75  N.  Y.  362) ;  Delaney  v.  Flood  (183  N.  Y. 
323),  and  Lee  v.  O'Malley  (140  App.  Div.  595).  In  none 
of  them  was  there  present  the  risk  of  irreparable  loss  or 
of  multiplicity  of  actions.  This  is  no  attempt  by  equity 
to  restrain  the  enforcement  of  the  criminal  law,  even  if 
we  were  to  assume  that  such  an  objection  would  invariably 
be  fatal  {Ex  parte  Young,  at  p.  162).  The  very  purpose 
of  the  suit  is  a  declaration  of  the  plaintiff's  rights  which 
will  enable  it  to  shape  its  conduct  in  conformity  to  law. 
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It  is  another  answer,  though  a  narrower  one,  that  the 
penalties  are  civil  {ConsoL  Gas  Co.  v.  City  of  N.  Y., 
supra;  Ten.  House  Dept.  N.  Y.  v.  McDeviUy  215  N.  Y.  160, 
168;  Code  Civil  Proced.  sec.  1962).  The  situation  may  be 
summkl  up  m  a  sentence:  The  plamtiflf's  busmess  is 
menaced  along  converging  avenues  of  attack.  Equity 
intervenes  to  save  it  from  impairment,  if  not  destruction. 

There  is,  then,  a  remedy  by  injunction.  But  in  thus 
holding,  we  do  not  suggest  that  an  injimction  issues  as  of 
course.  It  remains  a  discretionary  remedy.  The  coiut 
may  mould  the  decree  in  furtherance  of  justice.  If  it 
grants  an  injunction,  it  may  limit  the  term  of  restraint. 
It  may  say  that  the  injunction  shall  expire  in  a  year  or  in 
six  months  or  at  any  other  stated  time  unless  at  or  before 
such  time  the  plaintiff  shaU  satisfy  the  coiut  that  the  rate 
is  still  inadequate.  This  will  avoid  the  danger  that  the 
delays  of  litigation  may  continue  the  restraint  of  an 
injunction  after  the  evil  shall  have  vanished.  But 
whatever  the  term  of  restraint,  the  privilege  must  at  all 
times  be  reserved  to  the  defendants  to  reinstate  the 
suspended  rates  upon  proof  of  changed  conditions. 

Our  conclusion,  therefore,  is  that  a  cause  of  action  has 
been  stated,  and  that  the  case  must  go  to  trial  to  be 
determmed  upon  the  merits. 

In  so  ruling,  we  deal  solely  with  the  regulation  of  rates 
by  statute.  The  decision  has  no  bearing  upon  rates 
established  by  agreement  as  a  condition  of  a  franchise. 

The  order  of  the  Appellate  Division  and  that  of  the 
Special  Term  should  be  reversed,  with  costs  in  all  courts; 
the  demurrer  overruled,  with  leave  to  answer  on  pajrment 
of  costs  within  twenty  days;  and  the  question  certified 
answered  in  the  affirmative. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Cuddeback,  Pound 
and  Andrews,  JJ.,  concur. 

Order  reversed,  etc. 
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Broadway  Photoplay  Company,  Respondent,  v.  World 

Film  Corporation,  Appellant. 

Contract  —  damages  —  action  for  breach  of  contract  to  fur- 
nish first  run  of  "  feature  "  motion  picture  films  —  erroneous 
admission  of  evidence  to  prove  damages  —  insufficient  evidence. 

1.  The  defendant  undertook  to  supply  the  plaintiff  with  motion  pict- 
ure films  for  a  stated  period.  The  pictures  were  to  be  exhibited  at  the 
plaintiff's  theatre  and  were  to  be  of  the  order  known  as  the  first  run  of 
"  feature  "  pictures.  The  contract  having  been  broken  by  the  defend- 
ant, the  plaintiff  unsuccessfully  attempted  to  procure  first-run  pictures 
elsewhere.  It  has  sued  to  recover  profits  alleged  to  have  been  lost,  and 
a  verdict  in  its  favor  has  been  unanimously  afi&rmed.  Held,  that  the 
plaintiff  was  improperly  permitted  to  prove  its  receipts  from  other 
pictures,  supplied  by  other  producers,  before  the  breach  and  after. 

2.  The  jury  was  charged  that  the  plaintiff  was  **  limited  to  the 
difference  in  value  between  first-run  feature  pictures  and  second  or 
third-run  feature  pictures,  and  not  to  the  difference  between  feature 
pictures  and  other  pictures."  Held,  that  while  the  comparison  must 
be  between  feature  pictures  and  feature  pictures  of  the  first-run  and 
feature  pictures  of  later  runs,  there  is  nothing  in  the  evidence  to 
supply  a  basis  for  such  comparison,  and  that  the  motion  to  strike  out 
the  evidence  offered  for  that  purpose  was  erroneously  denied. 

3.  Experts  were  permitted  to  show  their  experience  in  other  theatres 
in  other  sections  of  the  city  which  were  run  under  different  conditions 
of  competition.  Held,  that  the  comparison  was  misleading,  and  the 
admission  of  the  evidence  erroneous. 

Broadway  Photoplay  Co.  v.  World  Film  Corp.,  175  App.  Div.  980, 
reversed. 

(Argued  December  12,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  December  20,  1916,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

/.  Maurice  Wormser  and  Naihan  Vidaver  for  appellant. 
The  judgment  is  contrary  to  law  as  plaintiff's  prospective 
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profits  upon  new  motion  pictures  never  previously 
produced  are  entirely  too  problematical  and  conjectural 
to  be  the  subject  of  recovery.  The  prospective  profits 
were,  therefore,  not  a  proper  element  of  damages,  and  the 
defendant's  exceptions  along  this  line  were  well  taken, 
as  the  prospective  profits  were  ascertainable  by  no 
legally  probative  means.  Whether  the  new  pictures 
would  have  succeeded  in  plaintiff's  theatre,  and  to 
what  extent,  is  entirely  problematical,  and  plaintiff  should 
not  have  been  permitted  to  recover  beyond  ita  actual 
financial  outlay.  (Bernstein  v.  Meech,  130  N.  Y.  354; 
Cutting  v.  Miner,  30  App.  Div.  457;  Cramer  v.  Grand 
Rapids  Show  Case  Co.,  223  N.  Y.  63;  Moss  v.  Tompkins, 
69  Hun,  288;  144  N.  Y.  669;  FrohUch  &  Schwartz,  The 
Law  of  Motion  Pictures  &  The  Theatre,  149,  150;  Todd 
V.  Keene,  167  Mass.  157;  American  Hungarian  Pub. 
Co.  V.  Miles  Bros.,  68  Misc.  Rep.  334.)  Reversible 
error  was  committed  in  receiving  the  testimony  of 
plaintiff's  witness  as  to  what  happened  in  the  Savoy 
Theatre  and  in  other  theatres  under  different  conditions 
and  at  different  scales  of  prices,  since  such  testimony 
was  res  inter  alios  acta,  incompetent,  irrelevant  and 
immaterial,  and  could  only  serve  to  mislead  the  jury  and 
to  confuse  it.  Such  evidence  was  altogether  collateral, 
and  it  was  serious  and  reversible  error  to  receive  it. 
(Moss  V.  Tompkins,  69  Hun,  288;  144  N.  Y.  659;  Todd 
V.  Keene,  167  Mass.  157;  FrohUch  &  Schwartz,  The  Law 
of  Motion  Pictures  &  The  Theatre,  153;  McKelvey  on 
Evidence  [2d  ed.],  169;  Chase's  Stephen's  Digest  of  the 
Law  of  Evidence  [2d  ed.],  37.) 

S.  C.  Sugarman  for  respondent.  AU  of  the  rulings  of 
the  trial  court,  on  the  evidence  offered,  and  upon  the 
motions  made  by  defendant,  and  on  its  requests  to  charge 
were  proper,  in  view  of  the  law  governing  the  proof  of 
damage  in  this  case.    {Wakemmt  v.  Wheeler,  101 N.  Y.  205 ; 
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Stevens  y.  Amainck,  149  App.  Div.  220;  Nash  v.  Thousand 
Islands,  123  App.  Div.  148;  PeUz  v.  Erchde,  62  Mo.  171; 
Hitchcock  V.  Knights,  100  Mich.  40.)  From  the  evidence 
in  the  whole  case,  the  legitimate  inference,  amounting  to  a 
reasonable  certainty,  may  be  deduced  that  plaintiff's 
damage  was  the  natural  and  proximate  result  of  the 
breach  of  the  contract.  {U.  S.  Trust  Co.  v.  O^Brien, 
143  N.  Y.  284;  Witherbee  v.  Meyer,  155  N.  Y.  446;  Stevens 
v.  Amsinck,  149  App.  Div.  220;  Bates  v.  HoJbrook,  89 
App.  Div.  548.)  There  was  evidence  suflBcient  in  law 
to  permit  the  jury  to  indulge  in  reasonable  conjectures 
and  make  probable  estimates  in  order  to  approximate 
the  damage  occasioned  by  the  breach  of  the  contract. 
{Wakeinan  v.  Wheder,  101  N.  Y.  105;  Stevens  v.  Amsinck, 
149  App.  Div.  220;  Nash  v.  Thousand  Islands,  123  App. 
Div.  148;  Napier  v.  Spielman,  54  Misc.  Rep.  105; 
Crittenden  v.  Johnson,  7  App.  Div.  258 ;  Taylor  v.  Bradley, 
39  N.  Y.  129;  Bates  v.  HoJhrook,  89  App.  Div.  557; 
Benyakar  v.  Scherz,  103  App.  Div.  194;  Mortimer  v. 
Otto,  206  N.  Y.  91;  Butler  v.  Manhattan,  143  N.  Y.  422; 
Swain  v.  Schieffelin,  134  N.  Y.  471.) 

Cardozo,  J.  The  action  is  for  breach  of  contract. 
For  a  valuable  consideration,  the  defendant  undertook 
to  supply  the  plaintiff  with  motion  picture  films  one  day 
in  each  week  for  fifty-two  weeks  beginning  October  1, 
1914.  The  pictures  were  to  be  exhibited  at  the  plaintiff's 
theatre.  They  were  to  be  of  the  order  known  as 
"  feature ''  pictures.  The  line  of  division  between 
feature  pictures  and  others  may  not  be  easy  to  define, 
yet  in  practice  those  engaged  in  the  business  seem  to  have 
little  difficulty  in  drawing  it.  But  the  plaintiff  was  not 
only  to  have  feature  pictures.  It  was  to  have  the  first 
run  of  them.  This  means  that  the  pictures  must  not 
have  been  exhibited  before  in  the  immediate  locality. 
The  locality  is  described  as  the  neighborhood  of  Broadway 


Broadway  Photoplay  Co.  v.  World  Film  Corp.     107 

1019.]  Opinion,  per  Cardozo,  J.  [225  N.  Y.] 

from  Ninety-sixth  street  to  One  Hundred  and  Eighth 
street  in  the  city  of  New  York.  The  contract  was  made 
in  September,  1914.  It  was  no  sooner  made  than  broken. 
The  defendant  found  in  one  of  the  plaintiff's  competitors 
a  more  profitable  exhibitor.  It  refused  to  supply  the 
plaintiff  with  first-run  pictures.  It  offered  to  supply 
featiu^  pictiu^s,  but  they  were  of  the  second  and  later 
runs.  They  had  akeady  been  exhibited  at  other  theatres 
in  the  neighborhood.  The  plaintiff  attempted  to  procure 
first-run  pictures  elsewhere,  but  with  sUght  success. 
It  has  sued  to  recover  profits  alleged  to  have  been  lost; 
and  a  verdict  for  $4,500  has  been  unanimously  affirmed. 

We  think  there  was  error  fatal  to  the  judgment  in 
rulings  upon  evidence  received  as  proof  of  damage. 

The  plaintiff  was  permitted  to  prove  its  receipts  from 
other  pictures,  supplied  by  other  producers,  before  the 
breach  and  after.  This  evidence  was  received  under 
objection  and  exception,  but  subject  to  motion  to  strike 
out.  The  motion  was  later  made,  with  adequate  state- 
ment of  the  groimds,  and  an  exception  was  noted  to  the 
denial.  The  point  is  fairly  raised,  and  we  must  determine 
whether  it  was  error  to  permit  the  evidence  to  stand. 
The  plaintiff's  theory  is  that  a  jury,  analyzing  its  receipts, 
would  discover  uniformities  and  averages  from  which  the 
profits  of  first-run  pictures  might  be  approximately 
measured.  Little  depends,  it  is  said,  upon  the  ultimate 
popularity  of  the  pictiu^s  as  disclosed  by  later  runs. 
The  bait  of  novelty  suffices  at  the  outset.  Later  runs 
may  involve  appeals  to  experience,  but  first  runs  are 
appeals  to  faith.  The  public  accepts  the  offering  upon 
the  credit  of  the  producer.  Herein,  it  is  argued,  is 
the  distinction  between  the  moving  piotmre  and  the 
drama.  No  one  can  compute  in  advance  the  earnings  of 
unknown  plays  (Bernstein  v.  Meech,  130  N.  Y.  354). 
But  the  argument  is  that  the  good-will  built  up  by  a 
producer  will  give  to  the  first  productions  of  his  pictures 
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a  uniform  return.  The  certainty  or  uncertainty  of  the 
damages  must  vary,  it  is  said,  with  the  proved  con- 
ditions of  the  business. 

It  is  true,  of  course,  that  the  conditions  of  a  business 
affect  the  possibilities  of  proof  and  thus  the  measiu^  of 
recovery.  No  formula  can  be  framed,  regardless  of 
experience^  to  tell  us  in  advance  when  approxhnate 
certainty  may  be  attained.  The  rule  of  damages  must 
give  true  expression  to  the  realities  of  life.  We  do  not 
need  to  determine  what  the  plaintiff's  rights  would  be  if 
it  were  able  to  establish  the  uniformities  which  it  asserts. 
The  suflScient  answer  is  that  it  has  failed  utterly  to 
establish  them.  It  did  succeed  in  showing  that "  feature  '^ 
pictures  were  more  profitable  than  others.  That  is, 
indeed,  the  proposition  to  which  the  bulk  of  its  evidence 
was  directed.  The  difference,  however,  was  not  constant 
or  even  approximately  constant.  It  was  subject  to  the 
widest  fluctuation.  QuaUty  counts,  it  seems,  with 
pictures  as  with  plays.  But  the  plaintiff  did  not  prove  its 
damages  by  proving  the  superiority  of  feature  pictures. 
The  defendant  was  ready  to  supply  feature  pictures. 
They  could  have  been  obtained  also,  for  all  the  evidence 
shows,  from  others.  The  comparison  must  be  between 
feature  pictures  of  the  first  run  and  feature  pictures  of 
later  runs.  The  jury  were  so  charged.  They  were 
charged  that  the  plaintiff  was  "  limited  to  the  difference 
in  value  between  first-run  feature  pictures  and  second  or 
third-run  feature  pictures,  and  not  to  the  difference 
between  feature  pictures  and  other  pictures.''  But  there 
is  nothing  in  the  evidence  to  supply  a  basis  for  the  com- 
parison. No  law  of  averages,  no  constant  or  approximate 
uniformity  of  returns,  can  be  gathered  by  induction  from 
the  sporadic  and  varying  instances  scattered  through  this 
record.  The  pictiu^s  of  the  first  run  are  few  in  number. 
They  disclose  no  semblance  of  equality  in  their  returns 
when    compared    with    one    another.     They    disclose    a 
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like  diversity  when  compared  with  pictures  of  later  runs. 
In  this  business,  as  in  others,  there  are  times  when  merit 
triumphs  over  novelty.  Pictures  acquire  in  one  neighbor- 
hood a  vogue  that  follows  them  into  another.  The 
indifferent  show  succeeds  by  force  of  the  reputation 
of  the  actor.  The  results  have  all  the  endless  variety  of 
human  tastes  and  fashions.  To  discover  beneath  these 
vagaries  a  unifying  law  of  averages  would  be  a  task  in 
any  case.  The  task  is  hopeless  here  where  only  one  day 
a  week  is  covered  by  the  contract.  The  plaintiff  tries  to 
avoid  the  difficulty  by  attributing  to  the  defendant  all 
the  losses  of  the  business  from  one  week-end  to  another. 
The  fanciful  theory  is  advanced  that  the  public  will  flock 
to  poor  shows  on  six  days  of  the  week  if  there  is  a  good 
show  on  the  seventh.  There  can  be  no  stable  founda- 
tion for  a  verdict  that  is  built  on  such  assumptions. 
Nothing  but  guesswork  can  place  the  damages  at  $4,500 
or  any  other  fixed  amount. 

\n  these  ch-cumstances,  there  was  error  m  the  denial 
of  the  defendant's  motion  to  strike  out  the  evidence  of  the 
profits  and  losses  of  the  business.  It  had  been  received 
under  objection,  and  had  no  place  in  the  record  unless 
connecte5i  with  the  breach.  The  plaintiff  was  not  required 
to  prove  its  damages  to  the  dollar  (Wakeman  v.  Wheeler 
&  Wihon  Mfg.  Co.,  101  N.  Y.  205).  It  was  requh-ed, 
however,  to  supply  some  basis  of  computation  (Bernstein 
v.  Meechj  supra;  Todd  v.  Keene,  167  Mass.  157;  Cramer 
v.  Grand  Rapids  Show  Case  Co.,  223  N.  Y.  63) ;  and  this 
it  did  not  do. 

There  were  other  errors  of  a  like  nature.  Experts  were 
permitted  to  show  their  experience  in  other  theatres. 
They  told  how  profits  had  risen  fifty  per  cent  when  first- 
run  pictures  were  exhibited  to  the  exclusion  of  all  others. 
These  theatres  were  in  other  sections  of  the  city.  They 
were  run  under  different  conditions  of  competition,  with 
rival  houses  across  the  street.     Their  display  of  first-run 
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pictures  was  daily.  Only  once  a  week  were  such  pictures 
exhibited  by  the  plaintiff.  The  comparison  was  mis- 
leading, and  the  admission  of  the  evidence  erroneous 
(Todd  V.  Keene,  supra;  Moss  v.  Tompkins y  69  Hun,  288; 
aflfd.,  144  N.  Y.  659). 

The  judgment  should  be  reversed,  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Cuddeback,  Pound 
and  Andrews,  JJ.,  concur. 

Judgment  reversed,  etc. 


James  M.  Schley,  Jr.,  Appellant,  v.  Morna  C.  Andrews, 

Respondent. 

Judgment  —  public  policy  —  judgment  confessed  in  favor 
of  defendant  to  induce  her  to  procure  a  divorce  from  plaintiff 
—  such  Judgment  is  against  public  policy  and  iUegal  and 
cannot  be  enforced. 

This  action  was  brought  to  enjoin  the  collection  of  so  much  of  a 
judgment  as  remains  unpaid  and  for  other  relief.  The  plaintiff,  in 
order  to  induce  the  defendant  to  procure  a  divorce,  which  was  there- 
after obtained,  entered  into  an  agreement  by  which  he  stipulated 
among  other  things  that  he  would  confess  judgment  for  a  substantial 
sum  as  collateral  security  for  the  payment  of  certain  moneys  to  be 
paid  by  him  from  time  to  time  for  her  support.  After  making  several 
pa3maents  plaintiff  refused  further  to  carry  out  the  agreement, 
d3fcndant  having  in  the  meantime  remarried.  Thereupon  she  entered 
judgment  upon  the  confession  which  she  is  taking  proceedings 
to  collect.  Held,  that  the  agreement  and  confession  were  illegaL 
(Domestic  Relations  Law  [Cons.  Laws,  ch.  14],  sec.  51.)  They 
constituted  a  fraud  upon  the  law,  were  against  public  policy,  and 
could  not  be  enforced  by  legal  process,  and  judgment  entered  upon 
the  confession  occupies  no  better  position.  The  general  rule  is  that 
the  action  being  in  equity,  and  each  of  the  parties  being  equally  at 
fault,  they  should  be  left  where  the  court  finds  them,  but  it  applies 
only  to  contracts  whick  have  been  fully  perfonned.  It  does  not  apply 
where  the  contract  remains  in  whole  or  in  part  executory  since  the 
agreement,  confession  and  judgment  must  be  considered  together. 
The  invalidity  of  one  involves  the  invalidity  of  the  others.     In  so  far, 
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however,  as  performance  has  been  had  the  general  rule  should  be 
applied,  and  the  parties  left  where  the  court  finds  them,  but  to  the 
extent  that  the  judgment  has  not  been  collected,  the  coiurt  shoidd 
interfere  and  prevent  the  arrangement  being  further  consummated 
by  the  collection  of  the  judgment. 
Schley  v.  Andrews^  171  App.  Div.  952,  reversed. 

(Argued  October  21,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  January  27,  1916,  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  dismissal  of  the  com- 
plaint by  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Frederic  R.  Coudert  and  Howard  Thayer  Kingsbury 
for  appellant.  The  agreement  of  September  1,  1911,  and 
the  confession  of  judgment  securing  it  were  illegal  and 
void.  {Lake  v.  LoAe,  136  App.  Div.  47;  Wolkoviaky  v. 
Rapaport,  216  Mass.  48.)  The  appellant  is  entitled 
to  relief  so  far  as  the  contract  is  still  executory.  (Code 
Civ.  Pro.  §  1277;  G.  P.  &  R.  Mfg.  Co.  v.  Mayor,  etc., 
108  N.  Y.  276;  London  &  S.  W.  Bank,  Ltd.,  v.  White, 
162  App.  Div.  739;  212  N.  Y,  594;  J  affray  v.  Saussmaa, 
52  Hun,  561;  117  N.  Y.  648;  Nat.  Park  Bank  v.  SaUmnn, 
23  N.  Y.  S.  R.  566;  Carey  v.  Grant,  59  Barb.  574;  Schank 
V.  Schuchman,  212  N.  Y.  352;  Trebilcox  v.  McAlpine, 
62  Hun,  317;  Clark  v.  ScotriU,  198  N.  Y.  279;  McCaU  v. 
McCaU,  54  N.  Y.  541 ;  Matter  of  City  of  Buffalo,  78  N.  Y. 
362.)  The  appellant  is  in  truth  and  substance  in  the 
position. of  a  defendant  objecting  to  the  abuse  by  the 
respondent  of  the  court's  process.  {Richardson  v. 
CrandaU,  48  N.  Y.  348;  Gray  v.  Hook,  4  N.  Y.  449; 
DeurUt  v.  Brisbane,  16  N.  Y.  508;  Fields  v.  Brown,  188 
ni.  Ill;  Given's  Appeal,  121  Penn.  St.  260;  Heath  v. 
Cobb,  17  N.  C.  187.) 
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Herbert  Noble  for  respondent.  Plaintiff  was  properly- 
denied  relief,  as  he  came  into  a  court  of  equity  with  unclean 
hands.  (Lake  v.  Lake,  136  App.  Div.  50;  Creath  v. 
Sims,  46  U.  S.  192;  Harms  v.  Stem,  231  Fed.  Rep.  648; 
Fay  V.  Lamboume,  124  App.  Div.  245;  Smith  v.  Rowley, 
66  Barb.  502.)  Appellant  cannot  attack  the  validity 
of  the  judgment  or  the  sufficiency  of  his  statement  in 
the  confession  upon  which  the  judgment  was  entered. 
{Nusbaum  v.  Keim,  24  N.  Y.  325;  Frost  v.  JCoon,  30  N.  Y. 
428;  Union  Bank  v.  Bush,  36  N.  Y.  631;  Harrison  v. 
Gibbons,  71  N.  Y.  58.)  The  judgment  against  plaintiflf 
and  in  favor  of  defendant  is  an  executed  contract. 
{Cutta  Percha  &  R.  Mfg.  Co.  v.  Mayor,  108  N.  Y.  276.) 

McLaughlin,  J.  This  action  was  brought  to  enjoin 
the  collection  of  so  much  of  a  judgment  as  remains  unpaid 
and  for  other  relief.  The  parties  were  formerly  husband 
and  wife.  Unhappy  differences  having  arisen  between 
them,  the  plaintiff,  in  order  to  induce  the  defendant  to 
procmre  a  divorce,  and  if  she  did  so  to  provide  for  her 
support,  entered  into  an  agreement  by  which  he  stipulated 
if  she  would  procure  a  divorce  he  would  pay  her  $200 
per  month  during  her  life;  that  he  would  have  his  Ufe 
insured  in  the  smn  of  $20,000,  payable  to  her  upon  his 
death  in  case  she  had  not  in  the  meantime  again  married ; 
and  as  collateral  security  for  the  payment  of  the  $200  per 
month  he  would  confess  judgment  for  $35,000.  Defend- 
ant procured  a  divorce  and  thereafter  the  agreement, 
confession  of  judgment  and  poUcy  of  insurance  were 
deUvered  to  her.  After  making  several  payments  he 
refused  further  to  carry  out  the  agreement,  she  having 
in  the  meantime  remarried.  Thereupon  she  entered 
judgment  upon  the  confession  for  $35,017.87,  which 
according  to  the  findings  she  threatens  and  is  about  to 
take  proceedings  to  collect.  Such  threat  she  has  already 
put  into  effectj  according  to  a  statement  in  respondent's 
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brief,  by  issuing  an  execution  upon  the  judgment,  and 
the  same  having  been  returned  wholly  unsatisfied,  she 
has  obtained  another  execution  imder  section  1391  of 
the  Code  of  Civil  Procedure,  by  which  ten  per  cent  of  the 
income  of  a  trust  fund  created  for  the  benefit  of  the 
appellant  is  now  actually  being  taken  for  the  purpose  of 
satisfying  the  judgment.  At  the  trial  the  complaint 
was  dismissed  on  the  merits,  and  from  a  judgment  entered 
to  that  effect  the  plaintiff  appealed  to  the  Appellate 
Division,  where  the  same  was  affirmed,  two  of  the  justices 
dissenting  and  he  now  comes  to  this  court. 

The  agreement  was  entered  into  by  the  plaintiff  for  the 
sole  purpose  of  inducing  the  defendant  to  procure  a 
divorce.  This  the  defendant  at  the  time  of  the  execution 
thoroughly  understood,  since  the  agreement  provided 
that  if  she  did  not  do  so,  it  and  the  confession  of  judgment 
were  to  be  of  no  effect.  The  confession,  the  court  found, 
was  intended  as  collateral  security  for  the  payment  of  the 
amounts  stipulated  in  the  agreement  to  be  made.  The 
agreement  and  confession  were  illegal.  (Domestic  Rela- 
tions Law  [Cons.  Laws,  ch.  14],  sec.  51.)  They  constituted 
a  fraud  upon  the  law.  They  were  against  public  policy, 
and  could  not  be  enforced  by  legal  process.  (Wolkovisky  v. 
Rapaport,  216  Mass.  48.)  The  judgment  entered  upon  the 
confession  occupies  no  better  position.  It  has  for  its  sup- 
port an  illegal  consideration,  which  the  court  does  not 
recognize  and  which  it  never  hesitates  to  condemn.  To 
this  extent  I  understand  all  the  members  of  the  court  are 
in  accord.  Some  of  them,  however,  are  of  the  opinion 
that  the  action  being  in  equity,  and  each  of  the  parties 
being  equally  at  fault,  they  should  be  left  where  the  court 
finds  them.  This  is  the  general  rule,  but  it  applies  only 
to  contracts  which  have  been  fully  performed.  It  does 
not  apply  where  the  contract  remains  in  whole  or  in  part 
executory.  The  agreement,  confession  and  judgment 
must  be  considered  together.    They  were  each  and  all 
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intended  to  accomplish  a  single  purpose,  namely,  the 
payment  to  the  respondent  of  $200  per  month  during  her 
life,  provided  she  would  obtain  a  divorce.  The  invalidity 
of  one  involves  the  invalidity  of  the  others.  In  so  far, 
however,  as  performance  has  been  had  the  general  rule 
should  be  applied,  and  the  parties  left  where  the  court 
finds  them,  but  to  the  extent  that  the  judgment  has  not 
been  collected,  I  think  the  court,  out  of  its  respect  for  the 
enforcement  of  the  law,  as  well  as  on  the  groimd  of  a 
wise  and  wholesome  public  policy,  should  interfere  and 
prevent  the  arrangement  being  further  consummated 
by  the  collection  of  the  judgment.  This  view  is  supported 
by  cases  in  other  states.  {Fields  v.  Brovm,  188  111.  Ill; 
Given' 8  Appeal,  121  Penn.  St.  260;  Heath  v.  Cobb,  17 
N.  C.  [2  Dev.  Eq.]  187.) 

The  plaintiff  refuses  to  make  further  payments.  The 
judgment,  therefore,  can  only  be  collected  by  an  execution 
in  the  hands  of  the  sheriff.  An  execution  is  a  process  of 
the  court  (Code  Civil  Procediu^,  sees.  1364,  3343, 
subd.  2),  and  the  sheriff  is  its  officer  to  enforce  the  process. 
If  the  court  refuses  to  interfere,  then  it  inferentially,  at 
least,  places  its  seal  of  approval,  not  only  upon  the 
defendant's  acts  in  collecting  so  much  of  an  illegal  judg- 
ment as  remains  unpaid,  but  it  permits  such  collection 
to  be  made  by  its  process  and  officer.  I  do  not  think 
this  the  court  should  do.  If  the  defendant  had  obtained  a 
divorce  in  this  state,  and  the  judgment  had  awarded  her 
$200  per  month  alimony,  and  she  had  again  married,  as 
she  has  here  done,  and  the  plaintiff  had  made  a  motion 
to  be  relieved  from  such  payment,  the  court  would  have 
had  to  grant  the  motion.  The  statute  so  provides 
(Code  Civil  Procediu'e,  sec.  1771),  and  while  this  statute 
has  no  direct  bearing  on  the  question  being  considered,  it 
indicates  by  its  enactment  a  legislative  intent  that  as  a 
matter  of  public  policy  a  wife  who  has  a  husband  with 
whom  she  is  living  should  be  supported  by  him  and  not 
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by  one  from  whom  she  has  been  divorced.  The  defend- 
ant on  the  groimd  of  public  policy  is  in  no  better  position 
to  compel  plaintiff  to  pay  the  $200  a  month  than  she 
would  be  if  that  payment  were  by  virtue  of  a  judgment 
dissolving  the  marriage  contract.  Indeed,  she  is  in  not 
nearly  as  good  a  position,  because  the  judgment  which 
she  holds  is  clearly  illegal,  and  ought  not  to  be  enforced. 
My  conclusioi^  is  that  the  execution  which  has  been 
issued  upon  the  judgment  should  be  vacated,  and  the 
respondent  enjoined  from  taking  or  attempting  to  take 
any  further  proceeding  for  the  enforcement  of  the 
judgment.  \ 

Crane,  J.  (concurring).  We  are  all  agreed  that  the 
contract  executed  in  this  case  was  illegal  and  against  pubUc 
poUcy .  The  wife  was  given  a  confession  of  judgment  upon 
the  consideration  that  she  should  obtain,  a  divorce  from  her 
husband.  Having  obtained  the  divorce  she  has  entered 
judgment  upon  the  confession  and  is  proceeding  to  collect 
it  through  officers  of  the  law.  The  husband  made  appli- 
cation to  the  Supreme  Court  to  set  aside  the  judgment 
because  of  the  illegal  nature  of  the  transaction,  but  the 
motion  was  denied  upon  the  ground  that  his  reUef  was 
in  equity.  He  has  brought  this  action  to  set  aside  the 
judgment  and  to  enjoin  the  execution  issued  thereon. 
The  defendant  is  his  wife,  under  her  name  by  remarriage. 
Relief  has  been  denied  the  plaintiff  upon  the  principle 
that  he  has  jiot  come  into  equity  with  clean  hands,  and 
pleads  his  own  moral  turpitude.  The  question  is:  in 
matters  dealing  with  the  marital  status  should  this  general 
principle  of  equity  outweigh  a  soimd  public  poUcy  by 
treating  a  confessed  judgment  as  an  executed  contract. 

If  the  wife  had  brought  suit  upon  the  contract  for 
the  money  promised,  the  husband  could  have  defended 
on  the  ground  of  the  illegal  nature  of  the  consideration. 
If  judgment  in  such  action  had  been  taken  by  default, 
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the  husband,  thereafter,  could  have  moved  the  court  to 
open  the  default  and  permit  him  to  appear  and  plead 
the  illegal  consideration.  Such  apphcation  would  not 
have  been  denied. 

There  is  httle  difference  between  a  judgment  by  con- 
fession and  a  judgment  by  default.  The  motion  which 
the  husband  in  this  case  made  to  set  aside  the  judgment 
entered  by  confession  should  have  been  granted  at  least 
to  the  extent  of  permitting  him  to  come  in  and  defend. 
The  evidence  in  such  an  action  would  have  been  the 
same  as  that  given  in  this  case,  and  the  decision  would 
have  set  aside  the  judgment  absolutely. 

The  husband,  however,  has  become  the  plaintiff,  for 
reasons  stated,  and  seeks  the  same  relief  which  would 
have  been  given  him  had  he  been  a  defendant,  or  had 
his  motion  at  Special  Term  been  granted  and  he  permitted 
to  defend.  Pubhc  policy  has  a  stronger  claim  for  action 
by  the  court  in  such  a  case  as  this  than  the  "  clean  hand  " 
equity  rule  has  for  non-action. 

In  Bredin^s  Appeal  (92  Penn.  St.  241)  a  petition  was 
made  to  open  a  judgment  entered  by  confession  and 
permit  the  defendant  to  set  up  the  illegality  of  the 
consideration  which  was  the  compounding  of  a  felony.  It 
was  there  stated:  i 

"  There  is  no  difference  in  legal  effect  between  a  judg- 
ment confessed,  or  for  want  of  appearance  or  plea,  and 
a  judgment  on  the  verdict  of  a  jury.  The  court  in  which 
the  judgment  is  rendered  will  indeed  open  one  of  the 
former  kind,  and  let  the  defendant  into  a  defence  in  a 
proper  case  and  upon  equitable  terms.  *  *  * 
"-  '^  The  entry  of  judgments,  either  by  attorneys  or  pro- 
thonotaries,  on  judgment-notes,  is  very  common.  These 
though  having  the  same  effect  as  if  on  the  verdict  of  a 
jury,  while  they  stand,  in  fact,  never  were  the  results 
of  adjudication.  To  hold  that  such  a  judgment  entered 
on  an  immoral  and  illegal  obligation,  part  of  a  transaction 
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subversive  of  public  interests,  shall  be  deemed  an  executed 
contract,  with  absolute  right  in  the  plaintiff  to  judicial 
process  for  collection,  would  be  shocking  to  every  man's 
sense  of  justice.  The  argument  is  that  the  judgment 
shall  stand,  for  the  plaintiff  need  only  show  the  note, 
and  the  defendant,  as  actor,  will  not  be  heard  alleging 
his  own  and  the  plaintiff's  turpitude  in  an  appUcation 
fpr  opening  the  judgment.  *  *  *  The  reason  of  the 
rule  which  allows  a  defendant  to  plead  and  prove  the 
illegality  of  a  contract  in  bar  of  a  suit  upon  it,  demands 
that  he  be  heard  in  an  apphcation  to  open  a  judgment 
so  confessed.  His  rights  are  of  secondary  importance, 
and  he  is  not  heard  for  their  vindication.  It  is  the  duty 
of  the  court,  on  proper  showing,  to  open  such  a  judgment, 
to  the  end  that  there  may  be  a  trial  as  if  suit  had  been 
originally  commenced  on  the  note  or  other  obUgation 
on  which  the  judgment  was  entered." 

I  am  of  the  opinion,  therefore,  that  the  complaint  in 
this  action  should  not  have  been  dismissed,  but  that  the 
reUef  prayed  for  should  have  been  granted.  And  I  go 
further  than  some  of  my  associates  who  would  simply 
enjoin  the  collection  of  the  money,  leaving  the  judgment 
to  stand  as  an  executed  transaction.  The  judgment 
should  be  set  aside  in  toto,  and  the  wife  enjoined  from 
proceeding  further  imder  the  contract,  h' 

HiscocK,  Ch.  J.,  Chase  and  Cuddeback,  JJ.,  concur 
with  McLaughlin,  J.;  Crane,  J.,  in  opinion  votes  to 
reverse  judgments  and  to  order  judgment  vacating  judg- 
ment in  favor  of  defendant  against  plaintiff;  Collin  and 
HoGAN,  JJ.,  vote  or  affirmance. 

Judgments  reversed  so  far  as  they  dismiss  complaint 
and  judgment  ordered  vacating  execution  issued  on  judg- 
ment in  favor  of  defendant  against  plaintiff  and  enjoining 
further  proceedings  for  enforcement  of  said  judgment, 
without  costs. 
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Samuel   E.   Bolles^   Appellant,   v.   William   Scheer, 

Respondent. 

MMt«r  and  senrant  —  contract  of  emplosrment  —  compensa- 
tion of  salesman  consisting  in  part  of  share  of  net  profits  — 
inventory  —  charges  of  depreciation  of  stock  against  profits 
for  year  —  effect  of  evidence  that  such  charges  were  not  made 
in  good  faith  —  order  of  reference  cannot  be  reviewed  upon 
appeal  from  final  Judgment. 

1.  In  arriving  at  the  net  profits  of  a  business  for  the  purpose  of 
determining  the  compensation  of  the  plaintiff,  a  salesman,  which  com- 
pensation was  in  part  dependent  thereon,  defendant  charged  against 
such  profits  sums  which  represented  depreciation  during  the  year 
of  the  market  value  of  the  stock  of  goods  on  hand.  Hdd,  that  in 
view  of  the  business  practice  of  taking  an  annual  inventory  on  which 
the  goods  on  hand  appear  at  the  then  prevailing  value,  this  custom 
must  be  regarded  as  being  contemplated  by  the  parties  when  this 
contract  was  made. 

2.  Where  there  was  evidence,  as  in  this  case,  from  which  an  inference 
might  be  drawn  that  the  charges  made  for  such  depreciation  were 
not  made  in  good  faith,  it  was  the  duty  of  the  court  to  pass  upon 
that  question. 

3.  An  order  of  reference  is  not  one  which  necessarily  affects  the 
final  judgment  and  hence  cannot  be  brought  up  for  review  on  an 
appeal  from  the  final  judgment  in  the  action  in  which  it  was  granted. 
(Const,  art.  VI,  §  9;  Code  Civ.  Pro.  §§  190,  191,  1316.) 

BoUes  V.  Scheer^  173  App.  Div.  967,  reversed. 

(Argued  October  15,  1918;  decided  January  7,  1919.) 

Appeal,  by  permission,  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  May  25,  1916,  imanimously 
aflBrming  a  judgment  in  favor  of  defendant  entered  upon 
the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Robert  H.  Elder  and  Otho  S.  Bowling  for  appellant. 
In  estimating  net  profits,  depreciation  charges  are  known 
and  proper  only  in  respect  of  property  like  machines, 
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tools  and  plant,  which  are  actually  used  in  the  course 
of  production  and  manufacture,  and  which,  by  reason  of 
such  use,  must  be  continually  inspected  and  repaired, 
from  time  to  time  partially  renewed,  and  ultimately 
replaced  altogether,  undergoing  thus  a  diminution  in 
value  that  adds  to  the  cost  of  production.  Depreciation 
is  an  operating  expense.  Such  charges  are  unknown  and 
never  proper  in  respect  of  stock-in-trade  as  a  provision 
against  probable  losses  on  sales,  in  future,  which,  if  they 
ever  occur,  will  be  due  to  fluctuation  in  prices,  and  will 
be  actually  met,  realized,  and  precisely  determined  to  the 
very  penny,  by  such  sales  of  merchandise  when  they 
actually  occur.  {Jennery  v.  Olmstead,  36  Him,  536;  aflfd., 
105  N.  Y.  654;  Emery  v.  Wilson,  79  N.  Y.  78;  Paine  v. 
HoweUs,  90  N.  Y.  660;  Eyster  v.  Centennial  Board,  94  U.  S. 
500;  Daintry  v.  Evans ^  148  App.  Div.  275;  Matter  of 
Gerry,  103  N.  Y.  445;  Boisnot  v.  Wilson,  109  App.  Div. 
569;  Amsden  v.  Dunham,  78  App.  Div.  33;  Thorn  v. 
Breteuil,  86  App.  Div.  405;  Gray  v.  Darlington,  82  U.  S. 
63;  Dent  v.  Tramways  Co.,  16  Ch.  Div.  344.)  Bolles 
and  Scheer  used  the  terms  "  profits  "  and  "  net  profits  " 
in  their  ordinary  meaning,  viz.,  the  excess  of  the  gross 
earnings  over  the  expenditure  defrayed  in  producing 
them,  and  had  in  mind  "  trading  "  or  "  current  "  annual 
profits.  {Union  Pacific  R.  R.  Co.  v.  U.  S.,  9Q  U.  S. 
402;  St.  John  v.  Erie  Ry.  Co.,  21  Fed.  Cas.  167;  89  U.  S. 
136;  Mobile  v.  Tenn.,  153  U.  S.  486;  Jones  v.  Common^ 
toealih,  69  Perm.  St.  137;  Vermont  v.  Vermont  Central, 
50  Vt.  500;  Moloney  v.  Love,  11  Colo.  App.  288.) 

Malcolm  R.  Lawrence,  Parker  V.  Lawrence  and  Ephraim 
A.  Karelsen  for  respondent.  The  entries  were  not 
"  offsets  from  net  profits "  on  account  of  "  estimated 
depreciation,"  present  or  future,  but  were  necessary  and 
proper  adjustments  in  connection  with  the  preparation 
of  the  inventories  and  stock   taking  to  ascertain  the 
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actual  cost  value  to  respondent  of  the  merchandise  on 
hand.  No  question  as  to  "  depreciation ''  is  presented 
in  this  case.  {Jennery  v.  Olmsteady  36  Hun,  536;  105 
N.  Y.  654.) 

Andrews,  J.  The  defendant  is  a  dealer  in  jewehy. 
He  made  a  contract  with  the  plaintiff,  who  was  a  jewelry 
salesman,  that  during  each  of  the  years  1906  and  1907 
he  should  pay  the  latter  for  services  a  salary,  a  percentage 
on  the  gross  sales  and  a  share  in  the  net  profits  of  the 
business.  For  those  years  Bolles  drew  as  his  share  $5,000 
and  $1,000,  respectively,  but  he  claims  that  the  net  profits 
were  larger  than  the  sums  reported  to  him;  that  he  was 
unaware  of  the  fact  at  the  time,  and  he  now  seeks  to 
recover  the  difference  between  the  amount  actually  paid 
him  and  what  he  would  have  received  if  his  share  had  been 
computed  upon  the  proper  basis,  or  substantially  $8,000. 

The  following  inferences  might  fairly  have  been  drawn 
from  the  evidence.  Upon  their  face  the  books  of  the 
defendant  showed  about  $86,000  net  profits  for  1906  and 
$41,000  for  1907.  These  amounts  were  arrived  at  by 
charging  against  the  net  profits  for  1906  the  sum  of  $14,000 
and  against  the  net  profits  for  1907  the  sum  of  $59,000. 
These  sums,  it  is  said,  represented  depreciation  durmg  the 
year  in  the  market  value  of  the  stock  of  goods  on  hand, 
and  the  referee  seems  to  base  his  conclusion  upon  the 
proposition  that  the  plaintiff  offered  no  evidence  that 
such  a  deduction  was  fictitious  or  unreasonable. 

The  claim  of  the  plaintiff  is  that  in  any  event  such  a 
deduction  should  not  have  been  made.  He  says  that  in  a 
case  where  the  amount  of  net  profits  of  the  business 
accruing  from  year  to  year  measiu^  the  compensation 
of  an  employee,  such  compensation  is  not  to  be  increased 
or  diminished  because  at  the  time  when  it  is  computed 
through  fluctuations  in  the  market,  the  market  value  of 
the  merchandise  or  stock  on  hand  has  varied  from  its 
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cost  price,  or  the  price  at  which  it  was  inventoried  at  the 
beginning  of  the  year.  Under  such  a  contract  the 
inventory  values  of  merchandise  ordinarily  taken  at  the 
beginning  and  end  of  each  business  year  have  no 
unportance.  Profits  as  understood  in  relation  to  such 
contracts  are  the  result  of  a  completed  transaction,  a 
purchase  and  a  sale.  Until  the  sale  is  finally  made  there 
is  neither  a  profit  nor  a  loss.  In  determining  for  the 
purposes  of  such  a  contract  whether  net  profits  have 
been  made,  the  goods  on  hand  need  not  be  considered. 
As  against  the  profits  resulting  from  actual  sales,  there 
must  be  charged  the  expenses  of  the  business  and  deprecia- 
tion, using  the  word  '*  depreciation  "  with  reference  to 
the  physical  condition  of  the  property  and  as  connotmg  a 
permanent  physical  change  which  reduced  its  value. 
There  must  be  subtracted  also  any  losses  from  business 
actually  conducted.  The  result  is  the  net  profits  upon 
which  the  employee's  compensation  is  to  be  computed. 

The  majority  of  the  court  do  not  agree  with  this  con- 
tention. They  believe  in  view  of  the  business  practice 
of  taking  an  annual  inventory  on  which  the  goods  on  hand 
appear  at  the  then  prevailing  value  that  this  custom 
must  be  regarded  as  being  contemplated  by  the  parties 
when  this  contract  was  made. 

We  are  all  of  the  opinion,  however,  that  such  being  the 
rule,  the  facts  presented  in  this  case  require  a  determina- 
tion by  the  referee  of  the  question  as  to  whether  the 
charges  of  $14,000  and  $59,000  respectively  represented  a 
fair  allowance  for  depreciation  for  the  years  1906  and 
1907,  and  were  made  in  good  faith.  There  is  evidence 
from  which  an  inference  to  the  contrary  might  be  drawn. 

The  defendant's  son,  himself,  had  prepared  the 
inventory.  In  this  inventory  he  had  set  down  pre- 
sumably the  actual  value  of  the  merchandise  with  due 
recognition  of  any  existing  depreciation.  After  making 
such  an  inventory,  and  thus  affixing  his  own  values,  he 
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further  deducted  a  large  sum.  In  regard  to  the  $14,000 
item,  the  entry  made  under  his  direction  states:  "  This 
is  done  in  order  to  cover  prospective  decrease  in  price." 
Apparently  the  $69,000  entry  was  made  in  the  same 
form.  At  one  time  the  defendant,  himself,  stated  that 
these  entries  were  to  take  care  of  future  depreciations. 
An  another  time  he  stated  it  was  a  matter  of  charging 
depreciation  on  stock.  At  still  another,  the  defendant's 
son  in  the  latter's  presence  explained  to  the  plaintiff  that 
they  were  breaking  up  manufactiu^  stock  and  so 
presumably  the  stock  was  less  valuable  than  had  been 
supposed,  but  this  conversation  was  in  1910,  some  three 
years  after  the  plaintiff  became  entitled  to  a  percentage  on 
the  net  profits  of  1907. 

In  view  of  all  these  facts,  the  learned  referee  should 
have  passed  upon  the  question  as  to  the  good  faith  of  the 
deductions  as  made. 

We  are  asked  to  review  an  interlocutory  order  of  the 
Appellate  Division,  affirming  an  order  of  reference.  We 
have  not  the  power  to  do  so.  No  appeal  may  be  taken  as 
of  right  from  such  an  order.  (Constitution,  article  VI,  sec- 
tion 9;  Code  of  Civil  Procedure,  sections  190,  191.)  The 
Appellate  Division  might  have  permitted  such  an  appeal 
but  it  did  not.  (Code,  section  190,  as  it  stood  in  1916.) 
But  this  is  not  an  appeal  from  such  an  order.  Under  sec- 
tion 1316  of  the  Code,  an  appeal  from  a  final  judgment 
brings  up  for  review  any  intermediate  order  specified  in 
the  notice  of  appeal  which  necessarily  affects  the  final  judg- 
ment and  which  has  not  already  been  reviewed.  Therefore, 
asuming  that  the  appellant  could  appeal  as  of  right  from 
the  fijial  judgment  in  this  case,  on  such  an  appeal  he  could 
review  any  intermediate  order  necessarily  affecting  the 
final  judgment.  This  appeal  is  not  of  right.  It  is  an 
appeal  taken  under  an  order  of  Chief  Judge  Bartlett, 
permitting  the  same  under  the  provisions  of  subdivision  2 
of  section  191  of  the  Code.    Such  an  order  permits  an 
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appeal  to  be  taken  with  the  same  force  and  effect  as  if  the 
appeal  were  one  of  right,  and  when  so  taken  section  1316 
of  the  Code  applies  to  it.  But  an  order  of  reference  under 
the  authorities  is  not  one  which  necessarily  affects  the 
final  judgment.  {Van  Marter  v.  Hotchkiss,  4  Abb.  Ct. 
App.  Dec.  484;  Bloom  v.  National  United  Benefit  Savings 
&  Loan  Company,  81  Hun,  120;  affd.,  152  N.  Y.  114; 
Roslyn  Heights  Land  Co.  v.  BurroweSy  22  App.  Div.  540.) 

The  judgment  appealed  from  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

HiscocK,  Ch.  J.,  HoGAN,  Cardozo  and  Pound,  JJ., 
concur;  Chase  and  McLaughlin,  JJ.,  concur  in  result, 
but  hold  that  an  order  directing  a  reference  in  a  case 
where  the  parties  are  entitled  to  a  jury  trial  as  matter 
of  right  necessarily  affects  the  final  judgment  within  the 
provisions  of  section  1316  of  the  Code. 

Judgment  reversed,  etc. 


In  the  Matter  of  the  Claim  of  Angelo  Di  Salvio, 
Respondent,  against  The  Menihan  Company  et  al.. 
Appellants. 

State    Industrial    Commission,    Respondent. 

Workmen's  CompenBation  Law  —  claimant  injured  while 
▼isiting  another  workman  across  the  room  from  place  where 
claimant  was  employed  —  accident  did  not  arise  out  of  or  in 
course  of  claimant's  employment. 

1.  An  award  under  the  Workmen's  Compensation  Law  can  be 
sustained  only  where  the  court  is  able  fairly  to  say  that  between  the 
work  for  which  the  employee  was  engas:ed  and  the  disputed  act 
which  led  to  the  accident  there  was  either  naturally  or  as  the  result 
of  some  act  of  the  employer  or  of  custom  a  real  relationship  which 
brought  the  accident  within  the  range  of  employment,  and,  therefore, 
it  could  be  said  to  have  arisen  out  of  and  in  the  course  of  the 
employment. 

2.  The  claimant  was  in  the  employ  of  defendant  which  was  engaged 
in  the  manufacture  of  shoes,  and  his  duties  consisted  in  marking  soles 
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with  a  rubber  hand  stamp.  At  the  time  of  the  accident  claimant 
had  crossed  the  room  in  which  he  was  working  to  say  good-bye  to  a 
fellow-employee  who  had  been  drafted  and  who  would  be  required 
to  leave  work  on  account  of  the  draft,  and  while  leaning  on  the  bench 
connected  with  the  splitting  machine  which  was  being  operated  by 
his  fellow-employee,  his  right  arm  was  caught  in  an  unguarded  cog- 
wheel, and  he  sustained  the  injuries  for  which  the  award  has  been 
made.  At  the  time  that  claimant  walked  across  the  room  to  greet 
his  fellow-employee,  he  had  finished  the  work  that  had  been  assigned 
to  him  and  was  waiting  the  arrival  of  more  work.  Held,  that  the 
accident  did  not  in  any  degree  arise  out  of  or  in  the  course  of  claimant's 
employment.  (Matter  of  Heitz  v.  Ruppert,  218  N.  Y.  148,  followed; 
Matter  of  Waters  v.  Taylor  Co,,  218  N.  Y.  248,  distinguished.) 
Matter  of  Di  Salvio  v.  Menihan  Co,,  184  App.  Div.  922,  reversed. 

(Argued  November  12,  1918;  decided  January  7,  1919.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  May  27,  1918,  unanimously  afl5rm- 
ing  an  award  of  the  State  Industrial  Commission  made 
imder  the  Workmen's  Compensation  Law. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Jeremiah  F.  Connor  for  appellants.  The  injury  did 
not  arise  out  of  and  in  the  course  of  the  employment. 
{Matter  of  Daly  v.  Bales  &  Roberts,  224  N.  Y.  126;  Matter 
of  Gifford  v.  Patterson,  222  N.  Y.  4;  Matter  of  Sanger  v. 
Locke,  220  N.  Y.  556;  Matter  of  De  FUlippis  v.  Faulken- 
berg,  170  App.  Div.  153;  219  N.  Y.  581;  Matter  of  Heitz  v. 
Ruppert,  218  N.  Y.  148;  Matter  of  O'Neil  v.  Carley  Heater 
Co.,  218  N.  Y.  414;  Spooner  v.  Detroit  Saturday  Night 
Co.,  153  N.  W.  Rep.  657;  Bischoff  v.  American  Car 
Foundry  Co.,  157  N.  W.  Rep.  34;  Matter  of  0' Toole,  118 
N.  E.  Rep.  303;  HalleVs  Case,  119  N.  E.  Rep.  673;  Matter 
of  Belts,  118  N.  E.  Rep.  551;  Brienen  v.  Wisconsin  Pvblic 
Service  Com.,  163  N.  W.  Rep.  182;  Mann  v.  Glastonbury 
Knitting  Co.,  96  Atl.  Rep.  368;  Smith  v.  Crescent  Belling 
&  Packing  Co.,  37  N.  J.  L.  292;  Keene  v.  St.  Clements' 
Press,  7  B.  W.  C.  C.  542.) 
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Merton  E.  Lewis,  Attorney-General  (E.  C  Aiken  of 
counsel),  for  respondent.  The  injury  to  the  claimant 
arose  out  of  and  in  the  course  of  his  emplojnnent.  {Waters 
V.  Taylor  Co.,  218  N.  Y.  248;  Matter  of  0' Toole,  118  N.  E. 
Rep.  303;  Heitz  v.  RuppeH,  218  N.  Y.  148;  Matter  of 
Hallet,  119  N.  E.  Rep.  673;  Mann  v.  Glastonbury  Knitting 
Co.,  96  Atl.  Rep.  368;  Moore  v.  L.  V.  R.  R.  Co.,  217 
N.  Y.  627;  Sundine's  Case,  218  Mass.  1;  Matter  of  Von 
Ette,  111  N.  E.  Rep.  696.) 

HiscocK,  Ch.  J.  We  are  unable  to  see  how  the  award 
in  this  case  can  be  sustained.  As  found  by  the  industrial 
commission  the  ckimant  was  in  the  employ  of  defendant 
Menihan  Company,  which  was  engaged  in  the  manufacture 
of  shoes,  and  his  duties  consisted  in  marking  soles  with  a 
rubber  hand  stamp.  At  the  time  of  the  accident  he 
'*  had  crossed  the  room  in  which  he  was  working  to 
talk  to  a  fellow-employee  who  had  been  drafted  and 
who  would  be  required  to  leave  work  on  account  of  the 
draft  in  a  little  while.  Di  Salvio  wished  to  say  good-by 
to  the  drafted  man  before  he  went  to  the  front,  and 
while  leaning  on  the  bench  connected  with  the  splitting 
machine  which  was  being  operated  by  said  employee,  the 
right  arm  *  *  *  was  caught  in  an  unguarded  cog- 
wheel, and  he  sustained  the  injuries  *  *  *  (for 
which  the  award  has  been  made).  At  the  time  that 
*  *  *  Di  Salvio  walked  across  the  room  to  greet  his 
fellow-employee,  he  had  finished  the  work  that  had  been 
assigned  to  him  and  was  awaiting  the  arrival  of  more  work." 

In  our  opinion  the  accident  did  not  in  any  degree 
arise  out  of  or  in  the  course  of  claimant's  employment. 

The  courts  have  been  hberal,  as  they  should  be,  in 
80  interpreting  workmen's  compensation  statutes  as  to 
extend  in  many  cases  the  relationship  of  employee  to  acts 
which  seemed  to  be  outside  of  the  strict  and  ordinary 
lines  of  duty,  as  a  basis  for  compensation.    In  accord- 


126         Matter  of  Di  Salvio  v.  Menihan  Co. 

[226  N.  T.]  Opinion,  per  HiscocK,  Oh.  J.  [Jan., 

ance  with  this  policy  it  has  been  held  that  the  accident 
arose  out  of  and  in  the  course  of  employment  where 
an  injury  happened  to  an  employee  eating  his  dinner 
upon  his  employer's  premises  in  accordance  with  express 
permission  of  the  latter  or  usual  custom  {Mann  v.  GlasUmr 
hury  Knitting  Co.y  96  Atl.  Rep.  368);  or  to  a  work- 
man on  a  telegraph  line  who  had  taken  refuge  during  a 
storm  imder  a  freight  car  and  had  gone  to  sleep  {Moore 
V.  Lehigh  Valley  R.  R.  Co.,  217  N.  Y.  627);  or  to  an 
employee  mjured  wWle  returning  from  a  cabin  on  the 
premises  of  a  railroad  company  to  which  employees  were 
permitted  to  go  to  eat  their  meals  {Eamahaw  v.  Lanr 
cashire,  etc.,  Rway.  Co.,  5  W.  C.  C.  28) ;  or  to  an  employee 
injured  by  a  falling  wall  while  he  was  taking  dinner  on 
his  employer's  premises  {BUweU  v.  Sawyer,  6  W.  C. 
C.  16) ;  or  to  a  lighterman,  who,  while  waiting  for  the 
tide  to  ebb,  went  from  his  barge  to  a  small  boat  a  short 
distance  therefrom  to  rest  {May  v.  Isom,  7  B.  W.  C.  C. 
148) ;  or  to  an  employee  who  in  accordance  with  a  general 
practice  left  the  composing  room  where  he  worked  to  go 
upon  the  roof  and  get  fresh  air  on  a  hot  night  {Matter  of 
Von  Ette,  111  N.  E.  Rep.  696) ;  or  to  an  employee  engaged 
m  dumping  cars  who  on  a  cold  night  during  an  interval 
of  leisure  for  the  purpose  of  protection  laid  down  in  a 
position  where  he  was  subsequently  injured  by  a  moving 
car  {N.  W.  Iron  Co.  v.  Industrial  Commission,  160  Wis. 
633) ;  or  even  to  an  employee  who  was  injiu^  while  getting 
down  from  a  moving  wagon  where  he  properly  belonged 
to  pick  up  his  pipe  {M^LavMan  v.  Anderson,  4  B.  W.  C. 
C.  376) ;  or  to  an  employee  who  was  injured  in  attempting 
to  stop  the  runaway  horse  of  his  employer  although  his 
regular  work  was  entirely  imconnected  with  horses  {Rees 
V.  Thomas,  1  W.  C.  C.  9);  or  to  an  employee  who 
as  the  result  of  reproof  administered  in  his  line  of  duty  to 
a  fellow-workman  was  struck  by  the  latter  in  the  eye 
{Matter  of  Heitz,  v.  Ruppert,  218  N.  Y.  148). 
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And  this  court  perhaps  went  farther  than  any  of  these 
cases  m  extending  the  benefits  of  a  compensation  act 
when  it  held,  as  it  did,  in  Matter  of  Waters  v.  Taylor 
Company  (218  N.  Y.  248)  that  an  employee  was  acting 
within  the  scope  of  his  employment  so  as  to  be  entitled 
to  the  benefits  of  the  act  when  he  left  his  strict  line  of 
employment  in  the  attempt  to  rescue  another  workman, 
technically  in  the  employ  of  an  independent  contractor, 
from  a  danger  which  threatened  his  life.  We  thus  held 
on  the  broad  principle  that  as  between  the  employee  and 
the  employer  "  It  must  have  been  within  the  reasonable 
anticipation  of  his  employer  that  his  employees  would  do 
just  as  Waters  did  if  the  occasion  arose,  for  it  is  quite 
inconceivable  that  any  employer  should  expect  or  direct 
his  employees  to  stand  still  while  the  life  of  a  fellow- 
workman  working  a  few  feet  away  was  imperiled  by  such 
an  accident  as  occurred  here,  and  it  seems  to  us  that  the 
accident  arose  out  of  his  employment." 

In  each  of  these  cases  an  award  was  sustained  because 
the  court  was  able  fairly  to  say  that  between  the  work  for 
which  the  employee  was  engaged  and  the  disputed  act 
which  led  to  the  accident  there  was  either  naturally 
or  as  the  result  of  some  act  of  the  employer  or  of  custom 
a  real  relationship  which  brought  the  accident  within  the 
range  of  employment,  and,  therefore,  it  could  be  said  to 
have  arisen  out  of  and  in  the  comise  of  the  employment. 

But  in  the  present  case  we  search  in  vain  for  any 
such  feature  or  relationship.  There  was  no  connection 
between  the  employment  for  which  claimant  was  engaged, 
of  marking  soles,  and  his  trip  across  the  shop  to  say 
good-by  to  a  fellow-employee.  This  act  did  not  enable 
him  either  directly  or  indirectly,  in  any  tangible  sense, 
the  better  to  perform  his  work,  discharge  his  duties  or 
carry  forward  the  interests  of  his  employer.  It  was  not  a 
natural  incident  to  the  work  for  which  he  was  hired. 
It  did  not  grow  out  of  any  emergency  where  he  was 
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justified  in  taking  an  unusual  step  to  protect  his  employer's 
interests.  It  was  simply  and  solely  the  expression  of  a 
private  desire  and  the  consummation  of  a  personal  purpose. 
However  natural  and  even  commendable  his  act  may  have 
been  it  was  neither  beneficial  to  his  employer  nor  to  himself 
in  the  way  of  completing  and  performing  his  work. 

The  impulse  may  be,  not  unnaturally,  to  say  in  justifica- 
tion of  it  that  an  employee  ought  not  to  be  compelled  to 
stand  idly  at  his  post  while  waiting  for  work  and  that 
claimant's  deviation  from  his  proper  coiUTse  was  only  by 
a  few  feet.  But  these  reasons  will  not  stand  analysis. 
So  far  as  the  first  one  is  concerned,  as  has  been  pointed 
out,  it  would  doubtless  be  possible  for  an  employee 
temporarily  out  of  work,  and  if  he  could  do  so  without 
interfering  with  his  duties,  to  seek  some  proper  and 
available  place  for  rest  without  destroying  his  relation 
of  employee.  And  so  far  as  concerns  the  second  one, 
the  conduct  of  an  employee  in  a  crowded  machine 
shop  is  not  to  be  measiu*ed  by  mere  distances.  In  this 
case  claimant  went  far  enough  to  exchange  a  perfectly  safe 
occupation  for  a  condition  of  danger  and  accident.  After 
all  other  considerations,  the  controUing  and  inevitable 
question  remains  whether  it  is  part  of  the  employment 
of  an  employee  in  a  shop,  hired  to  perform  simple  and 
fixed  duties,  to  leave  these  and  visit  his  fellow-workmen 
on  errands  of  a  piu'ely  personal  character  utterly  uncon- 
nected with  his  regular  duties.  We  think  that  the 
answer  to  this  question  is  self-evident  unless  we  are  to 
extend  the  relation  of  employment  for  purposes  of  the 
Compensation  Act  over  areas  which  will  not  only  be  new 
but  diflScult  to  define  by  any  certain  or  logical  boimdaries. 

The  tests  of  such  a  claim  as  this  were  succinctly  stated 
by  Judge  Pound  in  Matter  of  Heitz  v.  Ruppert  (218 
N.  Y.  148,  152) :  ''  The  injury  must  be  received  (1)  while 
the  workman  is  doing  the  duty  he  is  employed  to  perform, 
and  also  (2)  as  a  natiu*al  incident  of  the  work.     It  must 
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be  one  of  the  risks  connected  with  the  employment, 
flowing  therefrom  as  a  natural  consequence  and  directly- 
connected  with  the  work/' 

Claimant's  injury  does  not  survive  these  tests  and 
his  case  comes  within  the  principles  of  Matter  of  0'  Toole 
(118  N.  E.  Rep.  [Sup.  Judicial  Court  of  Massachusetts] 
303),  where  it  was  held  that  accidental  death  occurring 
to  a  decedent  who  had  temporarily  left  his  employment 
to  talk  with  a  fellow-employee  about  personal  matters 
could  not  be  said  to  have  arisen  out  of  and  in  the  coxu^ 
of  his  employment  so  as  to  become  the  basis  for  a  claim; 
of  Reed  v.  Great  West.  Rway.  Co.  (78  L.  J.  K.  B.  31), 
where  it  was  held  that  an  engine  driver  who  had  left 
his  engine  while  at  rest  and  crossed  a  siding  to  receive 
from  a  friend  a  book  imconnected  with  his  duties,  was 
not  so  engaged  in  his  employment  that  an  injury  then 
received  by  him  would  be  the  basis  for  a  claim  imder 
the  Compensation  Act;  of  Bischoff  v.  American  Car  & 
Foundry  Company  (157  N.  W.  Rep.  [Supreme  Court  of 
Michigan]  34),  where  it  was  held  that  an  employee  who 
transgressed  his  instructions  in  order  to  assist  a  fellow- 
employee  in  the  repair  of  a  machine  could ,  not  recover 
compensation  for  an  accident  then  arising,  although  the 
injured  employee  thought  that  his  acts  were  for  the  benefit 
of  his  employer;  of  Smith  v.  Lancashire^  etc.,  Ry.  Co.  (1 
W.  C.  C.  1),  where  a  ticket  collector  having  finished 
his  duties  tarried  on  the  footboard  of  the  car  for  a  moment 
to  speak  to  a  passenger  and  was  injured;  of  Spooner  v. 
Detroit  Saturday  Night  Co.  (153  N.W.  Rep.  [Supreme  Court 
of  Michigan]  657),  where  an  employee  who  was  injiu^ 
while  conveying  some  fellow-employees  in  an  elevator  to 
their  work  as  a  favor  to  them  and  which  act  was  outside 
.  of  his  line  of  duty  was  denied  workmen's  compensation;  of 
Matter  of  Giffordv.  Patterson,  Inc.  (222  N.  Y.  4),  where 
it  is  stated  that  "  when  an  employee  is  injured  through 
some  act  of  his  own,  not  an  incident  to  his  employment, 
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and  not  authorized  or  induced  by  his  employer  in  con- 
nection with  his  employment,  the  injury  does  not  arise  out 
of  and  in  the  course  of  his  employment  within  the  mean- 
ing of     *     *     *    the  Workmen's  Compensation  Law/' 

We  think  that  the  order  of  Appellate  Division  and 
award  of  the  industrial  commission  must  be  reversed 
and  the  claim  dismissed,  with  costs  in  this  court  and  in 
the  Appellate  Division  against  the  industrial  conunission. 

Collin,  Cuddeback,  Hogan  and  McLaughlin,  JJ., 
concur;  Chase  and  Crane,  J  J.,  dissent. 

Order  reversed,  etc. 


Matter  of  Ellen  McInerney,  Respondent,  v.  Buffalo 
AND  Susquehanna  Railroad  Corporation,  Appellant. 

State  Industrial  Commission,  Respondent. 

Workmen's  Compensation  Law  —  claimant  injured  while 
walking  upon  tracks  in  railroad  yard  instead  of  adjacent  and 
convenient  highway  —  when  accident  did  not  arise  out  of  and 
within  course  of  employment. 

The  deceased  for  whose  death  compensation  is  claimed  was  in 
the  employ  of  defendant  as  a  car 'inspector  in  one  of  its  yards;  he 
was  accustomed  to  go  for  his  dinner  to  his  home,  which  was  not  on 
the  defendant's  premises,  on  week  days  taking  the  highway  and  on 
Sundays  walking  on  the  defendant's  right  of  way  in  order  to  avoid 
exposing  himself  in  his  working  clothes  to  the  view  of  people  on  the 
highway;  he  took  this  route  without  objection  on  the  part  of  his 
employer  and  in  so  doing  violated  no  enforced  rule;  on  Sundays  he 
received  pay  for  eleven  hours  which  included  the  one  which  he  was 
permitted  to  take  for  dinner;  on  the  Sunday  in  question  as  he  was 
thus  going  to  dinner  he  received  injuries  causing  death  by  falling  from  a 
trestle  which  was  within  the  limits  of  the  railroad  yards  in  which  yards 
he  performed  certain  of  his  duties.  The  deceased  on  the  occasion  in 
question  traveled  more  than  half  a  mile  from  the  yard  where  he  stopped 
work  before  reaching  the  trestle  where  he  fell,  whereas  it  was  a  much 
shorter  distance  to  the  highway  which  he  ordinarily  used  for  this  trip, 
and  the  route  which  he  did  take  on  this  occasion  before  reachii^  the 
trestle  crossed  two  streets  which  would  have  led  him  home.  Held^  that 
the  findings  of   the    specific  circumstances  which  gave  rise   to  the 
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accident  are  to  control  rather  than  the  general  conclusion  drawn  from 
them  by  the  commission,  and  that  tested  by  the  general  character  of 
the  undertaking  in  which  the  deceased  was  engaged  at  the  time  of 
the  accident,  the  latter  did  not  arise  in  the  course  of  or  spring  out  of 
his  employment. 

M alter  of  McInerney  v.  B.  &  S.  R.  R.  Corp.,  184  App.  Div.  917, 
reversed. 

(Arg^ued  November  12,  1918;  decided  January  7,  1919.) 

Appeal,  by  promission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  May  7,  1918,  unanimously  affirming 
an  award  of  the  state  industrial  commission  made  imder 
the  Workmen's  Compensation  Law. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Thomas  R.  Wheeler  for  appellant.  The  accident  to 
claimant's  husband  did  not  arise  out  of  and  in  the  course 
of  his  employment;  the  claim  should,  therefore,  have  been 
dismissed.  {Devoe  v.  New  York  State  Railways^  218  N.  Y. 
318;  McCabe  v.  Brooklyn  Heights  R.  R.  Co.,  177  App. 
Div.  107;  ByUm  v.  St.  Regis  Paper  Co.,  179  App.  Div. 
555;  Ames  v.  N.  Y.  C.  R.  R.,  178  App.  Div.  324;  Manor 
V.  Pennington,  180  App.  Div.  130;  Gifford  v.  Patterson, 
222  N.  Y.  4;  Murphy  v.  Ludlum  Steel  Co.,  182  App.  Div. 
139;  King  v.  Stale  Ins.  F.  &  S.  0.  Co.,  N.  Y.  L.  J.  Sept. 
25,  1918;  Reed  v.  Great  Western  Ry.,  2  B.  W.  C.  C.  109; 
Spooner  v.  Detroit  Saturday  Night  Co.,  187  Mich.  125; 
Bates  V.  Roberts,  224  N.  Y.  126;  Matter  of  Redner  v. 
Faber  &  Son,  223  N.  Y.  379;  Hotaling  v.  S.  0.  Co.,  6  S. 
D.  Rep.  308;  Peers  v.  De  Carton  &  Co.,  5  S.  D.  Rep. 
425;  McGuirev.B.H.  R.R.Co.,  10  S.  D. Rep.  631 ;  So/coZ 
V.  Clyde  S.  S.  Co.,  6  S.  D.  Rep.  339;  Berg  v.  Great  Lakes 
Dredge  &  Dock  Co.,  173  App.  Div.  82;  Pope  v.  Merritt 
Chapman  Derrick  &  Wrecking  Co.,  177  App.  Div.  69;  Pier- 
son  y.Interhorough  Rapid  Transit  Co.,  102  Misc.  Rep.  130.) 

Merton  E.  Lewis,  Attorney-General  (E.  C.  Aiken  of 
counsel),  for  respondent.     The  accident  to  the  deceased 


132    Matter  of  McInerney  v.  B.  &  S.  R.  R.  Corp. 

[225  N.  Y.]  Opinion,  per  HiscocK,  Cli.  J.  [Jan., 

employee  arose  out  of  and  in  the  course  of  his  employ- 
ment. {Gane  v.  N.  H.  Colliery  Co.,  2  B.  W.  C.  C.  47; 
McKee  v.  G.  N.  Ry.  Co.,  1  B.  W.  C.  C.  165;  Cremins 
V.  Guesty  Keen  &  Nettlefard,  1  B.  W.  C.  C.  160;  Matter 
of  Littler  v.  Fvller  Co.,  223  N.  Y.  369;  Redner  v.  Faber  & 
Son,  223  N.  Y.  379;  Grieb  v.  HammerU,  222  N.  Y.  382; 
Di  Paolo  V.  Crimmins  Cont.  Co.,  219  N.  Y.  38.) 

HiscocK,  Ch.  J.  What  we  regard  as  the  determina- 
tive facts  which  have  been  foimd  in  this  case,  aside  from 
formal  ones,  are  to  the  effect  that  the  deceased  workman 
was  in  the  employ  of  defendant  as  a  car  inspector  in 
one  of  its  yards;  that  he  was  accustomed  to  go  for  his 
dinner  to  his  home,  which  was  not  on  the  defendant's 
premises,  on  weekdays  taking  the  highway  and  on  Sundays 
walking  on  the  raihoad  right  of  way  in  order  to  avoid 
exposing  himself  in  his  working  clothes  to  the  view  of 
people  on  the  highway;  that  he  took  this  route  "  without 
objection  "  on  the  part  of  his  employer  and  in  so  doing 
**  violated  no  enforced  rule; ''  that  on  Sundays  he  received 
pay  for  eleven  hours  which  included  the  one  which  he  was 
permitted  to  take  for  dinner;  that  on  the  day  in  question, 
which  was  Sunday,  as  he  was  thus  going  to  dinner  he 
received  injuries  causing  death  by  falling  from  a  trestle 
which  was  "  within  the  limits  of  the  railroad  yards  in 
which  yard  he  performed  certain  of  his  duties.'' 

The  Industrial  Commission  further  found  as  a  conclu- 
sion that  the  accident  to  deceased  *'  arose  out  of  and  in 
the  course  of  his  employment,"  but  since  we  have  findings 
of  the  specific  circumstances  which  gave  rise  to  the 
accident,  these  are  to  control  rather  than  the  general 
conclusion  drawn  from  them  by  the  conunission. 

Tested  by  the  general  character  of  the  undertaking  in 
which  the  deceased  was  engaged  at  the  time  of  the 
accident,  the  latter  did  not  arise  in  the  course  of  or  spring 
out  of  his  employment.     Such  a  trip  of  an  employee 
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as  he  was  taking  is  not  under  ordinary  circumstances 
part  of  the  employment.  It  is  true  that  it  has  been 
held  many  times  that  where  an  employer  requests  or 
customarily  permits  his  employees  to  eat  their  meals 
upon  his  premises  or  in  some  place  provided  for  them, 
the  temporary  ftiterruption  to  their  work  thus  caused 
will  not  be  regarded  as  terminating  their  character  as 
employees  or  as  excluding  them  from  the  protection  of 
such  a  law  as  our  Compensation  Act.  {Highley  v.  Lan- 
cashire, etc.,  Ry.  Co.,  9  B.  W.  C.  C.  496,  501;  BloveU  v. 
Sawyer,  6  W.  C.  C.  16;  Morris  v.  Lambeth  Borough 
Council,  8  W.  C.  C.  1.)  This  view  is  in  accordance 
with  the  rule  which  prevailed  in  negUgence  cases.  {Held- 
maier  v.  Cobbs,  195  111.  172;  Riley  v.  Cudahy  Packing  Co., 
82  Neb.  319;  Thomas  v.  Wis.  Cent.  Rway.  Co.,  108 
Minn.  485.)  But  no  case  has  been  cited  or  found  where 
an  employee  gomg  for  such  a  purpose  to  his  home  or 
other  place  selected  by  him  a  substantial  distance  away 
from  the  "  ambit ''  of  his  employment  and  from  the 
employer's  premises  has  been  regarded  as  so  engaged  in 
the  latter's  business  that  an  accident  then  happening  to 
him  would  be  held  to  be  one  arising  out  of  and  in  the 
coiu-se  of  his  employment.  On  the  contrary  it  has  been 
uniformly  held  that  it  did  not  so  arise.  (Boyd  on  Work- 
men's Compens.  §  481;  Ruegg  on  Employers'  Liability 
&  Workmen's  Compens.  377;  Brice  v.  Lloyd,  2  B.  W.  C. 
C.  26;  Hoskins  v.  Lancaster,  3  B.  W.  C.  C.  476,  478, 
479;  Hills  v.  Blair,  182  Mich.  20.)  Such  an  act  of  the 
employee  lies  outside  of  his  employment  within  the  fair 
application  of  the  principles  which  were  laid  down  in 
Matter  of  De  Voe  v.  N.  Y.  S.  Rways.  (218  N.  Y.  318) 
and  does  not  come  within  the  rule  appUed  in  Matter  of 
Littler  V.  Fuller  Co.  (223  N.  Y.  369),  where  the  trans- 
portation in  the  course  of  which  the  injury  arose  was 
by  the  contract  of  hiring  expressly  *'  brought  within  the 
scope  of  the  employment."     This  view  is  also  in  accord- 
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ance  with  the  decisions  in  negligence  cases.  {Wilson  v. 
C.  &  0.  Rway.  Co.,  130  Ky.  182;  Moronenv.  McDonneUy 
143  N.  W.  Rep.  [Sup.  Ct.  Mich.]  8.) 

But  while  not  seeming  to  dispute  this  general  propo- 
sition the  attorney-general  invokes  another  rule  for  the 
purpose  of  sustaining  the  present  award.  This  rule  is 
the  one  that  employment  for  the  purposes  of  a  workmen's 
compensation  act,  such  as  ours,  does  not  commence 
or  end  at  the  instant  an  employee  puts  his  hand  to  or 
takes  it  from  his  actual  work,  but  includes  a  reasonable 
time  and  space  through  which  he  is  approaching  or 
leaving  his  work,  and  it  is  argued  that  under  this  prmciple 
decedent's  relation  of  employee  as  he  departed  to  his 
dmner  contmued  down  to  the  pomt  of  his  accident  and 
thus  gave  to  the  latter  the  necessary  character  to  make 
it  a  basis  for  compensation.  {Guastelo  v.  Mich.  Cent. 
Rway.  Co.,  160  N.  W.  Rep.  [Sup.  Ct.  Mich.]  484;  Hoskins 
V.  Lancaster,  supra;  Gane  v.  Norton  HUl  Colliery  Co., 
2  B.  W.  C.  C.  42,  47.) 

We  do  not  thmk  that  the  findings  sustain  this  argu- 
ment.  As  already  stated  they  simply  show  that  at  the 
time  the  deceased  fell  he  was  still  '*  within  the  limits 
of  the  railroad  yards  in  which  yard  he  performed  certain 
of  his  duties,''  there  being  nothing  to  indicate  how  far 
he  had  proceeded  from  where  he  stopped  work.  The 
fact  that  an  employee  is  on  the  *'  premises "  of  his 
employer  when  those  premises  consist  of  a  railroad  right 
of  way  or  yards  does  not  have  the  significance  which  it 
naturally  would  have  in  the  case  of  an  ordinary  manu- 
facturing plant.  We  know  that  such  rights  of  way 
extend  indefinitely  and  that  such  yards  are  of  no  standard 
size  but  run  from  small  areas  to  large  tracts  extending 
over  many  miles.  Therefore,  to  say  that  the  deceased 
was  still  within  the  yards  where  he  performed  some  of 
his  duties  in  no  manner  indicates  that  he  was  still  within 
that  reasonable  distance  of  the  point  of  cessation  of  his 
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actual  work  where  he  would  be  protected.  Nor  do  we 
think  that  this  distance  and  protection  would  be  indefi- 
nitely and  as  matter  of  course  extended  simply  because 
the  employer  permitted  him  for  his  own  purposes  to 
travel  on  the  railroad  right  of  way  instead  of  taking  the 
usual  and  safe  com^e  by  the  highway. 

Even  farther  than  this,  if  we  should  assume  that  we 
might  look  to  the  evidence  in  the  attempt  to  imply  a 
finding  that  would  uphold  the  award,  the  attempt  would 
in  my  opinion  fail.  This  evidence  would  show  that  the 
deceased  on  the  occasion  in  question  traveled  over  3,000 
feet,  considerably  more  than  half  a  mile,  from  the  yard 
where  he  stopped  work  before  reaching  the  trestle  where 
he  fell,  whereas  it  was  a  much  shorter  distance  to  the 
highway  which  he  ordinarily  used  for  this  trip,  and 
although  the  route  which  he  did  take  before  reaching  the 
trestle  crossed  two  streets  which  would  have  led  him 
home.  Under  such  circumstances  we  do  not  think  that 
it  would  have  been  permissible  for  the  Industrial  Commis- 
sion to  find  that  the  deceased  at  the  time  of  his  accident 
was  still  within  that  reasonable  distance  which  the  law 
gave  to  him  for  departure  from  his  work. 

As  has  been  suggested  it  does  not  seem  that  the  mere 
fact  that  the  employer  suffered  the  employee  for  reasons 
of  his  own  to  travel  home  by  the  right  of  way  instead 
of  by  the  usual  and  safe  highway  should  operate  t8 
extend  the  distance  through  which  the  employee  might 
travel  on  an  errand  of  his  own  before  losing  his  character 
of  employee,  and  if  the  deceased  while  traveling  upon 
the  highway  and  when  distant  half  a  mile  from  his  place 
of  work  had  been  injured  we  suppose  it  would  hardly 
be  suggested  that  the  accident  arose  in  the  course  of  his 
employment.  In  the  cases  which  have  been  called  to 
our  attention  where  the  claim  of  an  employee  has  been 
sustained  imder  the  rule  which  we  have  discussed  the 
accident  happened  in  close  proximity  to  the  place  of 
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work  and  while  the  employee  was  on  the  premises  of  the 
employer  and  departing  from  or  approaching  his  work 
by  a  way  which  had  been  furnished  or  adopted  by  the 
employer  as  a  usual  and  customary  one.  {Gane  v. 
Norton  Hill  Colliery  Co.,  supra;  Hoskins  v.  Lancaster , 
supra;  M^Kee  v.  Great  North.  Rway.  Co.,  1  B.  W.  C. 
C.  165.    See,  also,  Olsen  v.  Andrews,  168  Mass.  261, 263.) 

On  the  other  hand  the  case  which  of  all  others  is  most 
analogous  in  its  facts  to  the  present  one  is  opposed  to 
an  award.  (HUls  v.  Blair,  182  Mich.  20.)  In  that  case 
the  deceased  workman  of  the  defendant  started  from  a 
hand  car  house  where  the  crew  stopped  at  noon  to  go 
to  his  home  for  dinner.  He  traveled  on  the  railroad 
right  of  way,  although  a  short  distance  from  the  starting 
point  a  highway  crossed  the  track  and  thence  ran  parallel 
with  it.  At  a  distance  of  950  feet  from  the  starting 
point  he  was  accidentally  killed  by  coUision  with  a  train. 
Under  a  statute  like  our  own  on  this  point  the  Industrial 
Accident  Board  held  that  the  deceased  was  still  in  the 
employment  of  the  defendant  imder  the  rule  which  has 
been  stated  and  made  an  award.  The  Supreme  Court, 
however,  reversed  this  action  holding  in  effect  that  the 
deceased  could  not  be  regarded  as  within  the  rule  and 
still  in  the  employment  of  the  defendant  at  the  time  the 
Mcident  happened.  (See,  also.  Colon  v.  Steel  Co.,  39  Scot. 
L.  R.  762;  M^Larenv.  Caledonian  Rway.  Co.,  dB.W.  C.  C. 
492;  Walters  y.  Staveley  Cool,  etc.,  Co.,4B.  W.  C.  C.  303; 
Gilmour  v.  Dorman,  Long  &  Co.,  4  B.  W.  C.  C.  279.) 

For  these  reasons  we  think  the  order  of  the  Appellate 
Division  and  the  award  of  the  State  Industrial  Com- 
mission must  be  reversed  and  the  claim  dismissed,  with 
costs  in  this  coiuli  and  in  the  Appellate  Division  against 
the  Commission. 

Chase,  Collin,  Cuddeback,  Hogan,  McLaughlin 
and  Crane,  JJ.,  concur. 

Order  reversed,  etc. 
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Wahle-Phillips    Company,    Appellant,    v.    Mary    A. 
Fitzgerald,  Respondent,  Impleaded  with  Others. 

Mechanics'  liens  —  fixtures  —  Lien  Law  —  when  electric 
lighting  fixtures  furnished  and  used  in  the  equipment  of  an 
office  building  are  included  in  the  "  permanent  improvement 
of  real  property  "  within  meaning  of  the  Lien  Laif . 

1.  The  Oeneral  Construction  Law  (§  95)  requires  the  courts  to 
construe  the  lien  Law  as  a  continuation  of  the  prior  law  and  not 
as  a  new  enactment,  and  the  Lien  Law  itself  provides  (§  23)  that  it  is 
to  be  construed  liberally  to  seciure  its  beneficial  interests  and  purposes. 

2.  Electric  lighting  fixtiures  furnished  and  used  for  the  puriK)se  of 
equipping  an  office  building  and  the  labor  performed  in  installing  them 
are  included  in  the  term  "  permanent  improvement  of  real  property  *' 
as  used  in  sections  2  and  3  of  the  Lien  Law  (Cons.  Laws,  ch.  33;  L. 
1909,  ch.  38)  as  it  read  in  the  year  1910. 

Wafde- Phillips  Co,  v.  Fitzgerald,  173  App.  Div.  129,  reversed. 

(Argued  November  22,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  Jime  22,  1916,  aflSrming  a  judgment  of  Special 
Term  which  denied  part  of  plaintiff's  claim  to  a  mechanic's 
lien  for  electric  light  fixtures  and  directed  foreclosure  of 
other  liens. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  A.  Button  for  appellant.  All  Ughting  fixtures  of 
every  description  were  included  in  the  term,  *'  improve- 
ment of  real  property,"  contained  in  the  Lien  Law  in 
force  at  the  time  the  hen  herein  was  filed,  because  that 
law  was,  in  effect,  a  re-enactment  of  the  earUer  Lien  Law, 
and  was  intended  to  be  as  broad  as,  and  to  include 
all  articles  covered  by,  the  earUer  law,  and  such  earlier 
law  expressly  included  lighting  fixtures  of  all  kinds  and 
in  all  buildings  as  the  subject  of  a  mechanic's  lien. 
(People  V.  Butler,  125  App.  Div.  384;  Gimmer  v.  Tenement 
House  Dept.y   134  App.  Div.  902;  Lewkowicz  v.  Qv^en 
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Aeroplane  Co.,  154  App.  Div.  150;  Tenement  House 
DepL  V.  MoescheUy  179  N.  Y.  325;  Riggs  v.  Palmer j 
115  N.  Y.  506;  Schaghticoke  Powder  Co.  v.  G.  &  J.  Ry. 
Co.,  183  N.  Y.  306.)  The  lighting  fixtures  m  the  case 
at  bar  became  a  part  of  the  realty  and  were,  by  reason 
thereof,  necessarily  an  improvement  of  the  real  property 
and  within  the  provisions  of  the  statute.  {Berliner  v. 
Piqiui  Club  Assn.,  32  Misc.  Rep.  470;  Potter  v.  CromweU, 
40  N.  Y.  287;  Snedeker  v.  Warring,  12  N.  Y.  170;  Gross 
V.  Jackson,  6  Daly,  463;  Bronson  on  Fixtures,  35,  45,  46, 
69-71,  103,  133,  134;  McCrea  v.  Bank  of  Troy,  66  N.  Y: 
489;  N.  Y.  Security  Co.  v.  Saratoga  Gas  Co.,  88  Hun,  591; 
Central  Union  Gas  Co.  v.  Browning,  146  App.  Div.  783.) 
Whether  or  not  the  Ughting  fixtures  became  part  of  the 
realty,  their  manufacture  and  installation  in  the  building 
constituted  the  performance  of  labor  and  the  furnishing 
of  materials  for  the  improvement  of  real  property  within 
the  meaning  and  intent  of  the  statute  in  question. 
(Schaghticoke  Powder  Co.  v.  G.  &  J.  Ry.  Co.,  183  N.  Y. 
306;  Jackson  v.  Paterno,  128  App.  Div.  474;  Berlinger  v. 
Macdonold,  149  App.  Div.  5.) 

Thomas  D.  Thacher,  Leland  B.  Duer  and  WirUhrop  E. 
Dwight  for  respondent.  The  installation  of  the  office 
fixtures  was  not  a  permanent  improvement  of  real 
property  within  the  meaning  of  sections  2  and  3  of  the 
Lien  Law.  {Caldwell  v.  Glazier,  138  App.  Div.  826; 
Wahle-Phillips  Co.  v.  Fifty-ninth  St.  Madison  Ave.  Co., 
153  App.  Div.  17;  214  N.  Y.  684;  McKeage  v.  Hanover 
Fire  Ins.  Co.,  81  N.  Y.  38;  N.  Y.  Life  Ins.  Co.  v.  AUison, 
107  Fed.  Rep.  179;  Manning  v.  Ogden,  70  Hun,  399; 
Smusch  V.  Kohn,  22  Misc.  Rep.  344;  Cosgrot^  v.  Troescher, 
62  App.  Div.  123;  Condit  v.  Goodwin,  44  Misc.  Rep. 
312;  107  App.  Div.  616;  Shaw  v.  Lmke,  1  Daly,  487; 
Lawrence  v.  Kemp,  1  Duer,  363.)  The  fact  that  lightmg 
fixtures  are  customarily  furnished  to  tenants  in  New 


Wahle-Phillips  Co.  v.  Fitzgerald.  139 

1919.]  Opinion,  per  PouiSTD,  J.  [325  N.  T.] 

York  city,  and  that  such  fixtures  are  essential  in  the  use 
of  an  oflBce  building,  does  not  make  such  fixtures  a  *'  perma- 
nent improvement  of  real  property."  (Central  Union  Gas 
Co.  V.  Browning,  210  N.  Y.  10;  146  App.  Div.  790.) 

Pound,  J.  This  is  an  action  to  foreclose  a  mechanic's 
hen.  The  only  question  presented  on  this  appeal  is  whether 
electric  Ughting  fixtures  furnished  and  used  for  the  purpose 
of  equipping  an  office  building  and  the  labor  performed 
in  installing  them  are  included  in  the  term  "  permanent 
improvement  of  real  property  ''  as  used  in  sections  2  and 
3  of  the  Lien  Law  (Cons.  Laws,  ch.  33;  L.  1909,  ch.  38) 
as  it  read  in  the  year  1910.  Gas  and  electric  fixtures,  as 
ordinarily  attached  to  a  house  or  other  building  for  use, 
are,  in  actions  between  grantor  and  grantee,  landlord 
and  tenant  and  mortgagor  and  mortgagee,  held  to  be 
personal  property.  (Mc  Keage  v.  Hanover  Fire  Insurance 
Co.,  81  N.  Y.  38.)  It  has  been  said  that  they  no  more 
constitute  part  of  the  realty  than  would  pictures  supported 
by  fastenings  driven  into  the  wall.  Technically,  then, 
they  are  not  permanent  improvements  to  real  property. 
We  may,  however,  take  judicial  notice  of  the  fact  that 
such  fixtures  often  pass  with  real  property  bought  or 
leased,  and  are  unlike  articles  of  furniture,  pictures,  car- 
pets and  hangings  which  are  easily  and  customarily  moved. 
They  resemble  rather  furnaces  and  ranges  which  are  built 
in  and  left  as  a  part  of  the  property  itself,  passing  with  it 
from  vendor  to  vendee  and  from  landlord  to  tenant.  The 
l^islature  by  chapter  316,  Laws  of  1888,  and  chapter  673, 
Laws  of  1895,  which  amended  the  Mechanics*  Lien  Law 
(L.  1885,  ch.  342)  specifically  enumerated  such  fixtures  as 
proper  subjects  of  a  hen  upon  the  r«eal  property  to  which 
they  were  attached.  Thus  the  law  remained  until  the 
enactment  of  the  Lien  Law  as  reported  by  the  com- 
missioners of  statutory  revision  (Ch.  49  of  the  General 
Laws,  being  L.  1897,  ch.  418),  which  was,  as  stated  in 
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the  report  of  the  commissioners,  *'  a  revision  of  all  the 
existing  statutes  relating  to  mechanics'  liens  on  real 
property.''  They  further  set  forth,  in  explanation  of 
their  purpose,  that  **  the  underlying  principle  of  all 
legislation  of  this  character  is  that  a  person  who,  at  the 
request,  or  with  the  consent,  of  the  owner  of  real  property, 
elno<«  its  value  by  fumidung  n^teriab  or  p^Z^ 
labor  for  the  improvement  thereof,  should  be  deemed  to 
have  acqubed  an  interest  in  such  property  to  the  extent 
of  the  value  of  such  materials  or  labor.  This  principle 
should  be  appUed  generally  to  improvements  of  real 
property.  It  is  not  necessary,  therefore,  to  detail  the 
particular  kmds  of  unprovements  for  which  the  Uen  wiU 
exist,  as  has  been  done  in  the  act  of  1885.  By  defining 
the  terms  '  improvement,'  '  owner,'  '  real  property,'  etc., 
in  a  broad  and  comprehensive  manner,  it  will  be  possible, 
by  the  use  of  such  terms  to  omit  superfluous  words  and 
expressions  formerly  used  to  apply  generally  the  principle 
above  enimciated.  We  have  not  attempted  in  the 
revision  to  radically  change  the  existing  law,  as  contained 
in  the  general  act  of  1885."  (Report  Commissioners  of 
Statutory  Revision.)  This  Lien  Law  was  re-enacted  in 
the  present  Lien  Law  (Consolidated  Laws,  ch.  33;  L. 
1909,  ch.  38).  It  makes  no  provision  in  terms  in  favor 
of  those  who  furnish  lighting  fixtures  used  in  improving 
or  equipping  a  building,  and  the  Appellate  Division 
holds  that  the  amendment  of  the  act  of  1885  for  their 
protection  was  cut  out  in  order  to  deny  a  lien  where  one 
had  previously  been  given.  {Caldwell  v.  Glazier,  138 
App.  Div.  826.)  It  is  difficult  to  reach  that  conclusion. 
The  General  Construction  Law  (§  95)  requires  us  to 
construe  the  Lien  Law  as  a  continuation  of  the  prior 
law  and  not  as  a  new  enactment.  The  Lien  Law  itself 
provides  (§  23)  that  '^  this  article  is  to  be  construed 
liberally  to  secure  the  beneficial  interests  and  purposes 
thereof,"  and  the  courts  have  generously  applied  this 
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rule  of  construction.  {Schaghticoke  Powder  Co.  v.  Green- 
wich &  J.  Ry.  Co.,  183  N.  Y.  306,  311.)  We  must  give 
the  words  "improvement  of  real  property"  a  broad  and 
comprehensive  meaning. 

Manifestly  it  was  not  the  intention  of  the  revisers  to 
curtail  the  old  law  or  to  withdraw  from  its  protection 
any  class  of  labor,  services  or  materials  which  had  pre- 
viously been  included  therein.  "Such  a  construction 
ought  to  be  put  upon  a  statute  as  will  best  answer  the 
intention  the  makers  had  in  view."  {Riggs  v.  Palmer j 
115  N.  Y.  506,  510.)  As  between  materialman  and  con- 
tractor and  owner,  lighting  fixtures  may,  with  propriety, 
be  deemed  to  constitute  an  improvement  of  real  prop- 
erty in  a  sense  that  does  not  exist  with  fixtures  more 
temporary  in  their  character,  not  conunonly  leased  with 
the  realty  but  commonly  fiunished  and  removed  by  the 
tenant  as  he  furnishes  and  removes  his  rugs,  pictures, 
desks  and  chairs.  When,  and  only  when,  the  building 
is  thus  equipped  does  it  become,  complete  for  the  use 
for  which  it  was  designed. 

The  legislature  by  Laws  of  1914,  chapter  506,  has 
amended  section  2  of  the  lien  Law  by  again  including 
specifically  in  the  definition  of  the  term  "  unprovement  " 
apt  words  to  protect  those  who  furnish  and  install  light- 
ing fixtures.  By  denying  the  plaintiff  the  rehef  it  seeks 
we  would  be  disregarding  the  weightier  purposes  of  the 
law,  its  history  and  the  beneficent  intention  of  the  revisers 
to  avoid  tiie  draftsman's  sin  of  prolixity  to  give  the 
defendants  the  benefit  of  an  obvious  oversight. 

The  judgment  of  the  Appellate  Division  and  that 
portion  of  the  judgment  of  the  trial  court  appealed  from 
should  be  reversed  and  judgment  ordered  in  favor  of  the 
plaintiff  establishing  its  lien,  with  costs  to  the  appellant 
in  all  courts. 

HiscocK,  Ch.  J.,  CuDDEBACK,  Cardozo,  Crane  and 
Andrews,  JJ.,  concur;  Collin,  J.,  not  voting. 

Judgment  accordingly. 
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Chukch  E.  Gates  &  Company,  Incorporated,  Respond- 
ent, V.  National  Fair  and  Exposition  Association 
et  al..  Defendants,  Empire  City  Racing  Association, 
Appellant,  and  Wright  Ogden  Company,  Incorpo- 
rated, et  al..  Respondents. 

Mechanic's  lien  —  landlord  and  tenant  —  validity  of  lien 
filed  against  property  of  landlord  for  materials  furnished  and 
work  done  in  improvements  to  property  made  by  tenant  — 
when  designation  of  corporate  owner  of  property  by  original 
name  instead  of  new  corporate  name  not  a  misnomer — liens 
filed  against  stockholder  and  director  of  corporation  cannot 
be  enforced  as  liens  against  the  corporation  —  laborers  cannot 
enforce  liens  for  unpaid  checks  delivered  to  and  held  by  bona 
fide  holders. 

1.  Where  the  trial  court  has  found,  in  an  action  to  foreclose  a 
mechanic's  lien  (Cons.  L.  ch.  33),  that  the  improvements  were  made 
with  the  consent  and  knowledge  of  the  owner  and  such  finding  has 
evidence  to  sustain  it,  a  judgment  enforcing  the  lien  must  be  sustained. 

2.  Where  in  liens  filed  against  real  property  owned  by  the 
"  Empire  City  Racing  Association "  the  name  of  the  owner  was 
stated  as  the  "  Empire  City  Trotting  Club,"  which  was  the  original 
name  under  which  the  owner  was  incorporated,  and  the  name  under 
^hich  most  of  its  property  was  acquired,  but  before  the  time 
involved  the  name  h^  been  legally  changed  to  "  Empire  City  Racing 
Association,"  such  misnomer,  although  defective,  was  not  a  sub- 
stantial *'  misdescription  of  the  true  owner,"  and  hence  the  lienors, 
who  gave  the  name  of  the  owner  of  the  real  property  as  "  Empire 
City  Trottino;  Club,"  should  be  deemed  to  have  substantially  complied 
with  the  Lien  Law. 

3.  Where  liens  sought  to  be  enforced  herein  were  filed  against  an 
officer  and  stockholder  of  the  **  Empire  City  Racing  Association  "  and 
actively  connected  with  its  management,  but  who  had  no  personal 
interest  in  its  real  property  as  an  owner,  it  must  be  held  that  this 
was  not  a  substantial  compliance  with  the  statute. 

4.  Liens  filed  and  docketed  against  "  Empire  City  Racing  Asso- 
ciation and  "  another  as  owners  are  valid  as  against  the  association  and 
were  not  made  valueless  and  ineffectual  by  the  further  docket  of  said 
liens  as  against  such  other  person,  who  was  an  officer  of  the  association, 
as  an  alleged  owner.     (Lien  Law,  §  10.) 
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5.  Where  worthless  checks  for  work  on  the  improvements  were 
given  by  the  lessee  to  laborers  who,  not  knowing  the  checks  were 
worthless,  indorsed  and  delivered  them  in  payment  of  bills  to  others 
who  still  hold  them,  such  laborers  cannot  urge  their  right  to  file  and 
sustain  a  lien  for  their  labor  accoimts  so  far  as  they  were  canceled  by 
the  checks  so  used  by  them.  Such  checks  still  outstanding  in  the 
hands  of  bona  fide  holders  represent  an  indebtedness  against  the  lessee 
and  the  holders  of  the  checks  have  a  valid  claim  against  the  exposition 
association. 

6.  The  trustee  in  bankruptcy  of  the  lessee  holds  his  title  subject 
to  the  liens  filed  by  materialmen  and  laborers  which  were  filed  within 
the  time  prescribed  by  statute. 

GaUs  &  Co.  V.  Nat.  Fair  &  Exposition  Assn.,  172  App.  Div.  581, 
modified. 

(Argued  November  26.  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  May  19,  1916,  affirming  a  judgment  in  favor 
of  plaintiff  and  defendants,  respondents,  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Joshita  M.  Fiero,  Joshua  M.  FierOy  Jr.,  and  John  H. 
Rogan  for  appellant.  There  was  no  owner's  request  or 
consent  to  the  improvements,  which  is  the  basis  of  the 
hens,  and,  in  fact,  there  was  a  written  dissent  by  the 
owner  to  the  improvements  or  alterations,  imless  security 
was  furnished  by  the  lessee.  {Hartley  v:  Murtha,  36 
App.  Div.  196;  Mitchell  v.  Dunmore  Realty  Co.,  126 
App.  Div.  829;  Powers  v.  Schlicht  Power  Co.,  23  App.  Div. 
380;  Orvis  v.  Warner  &  Co.,  75  App.  Div.  463;  Mathews  v. 
Hardt,  79  App.  Div.  570;  Miners  &  Merchants  Bank  v. 
Ardsley  Hall  Co.,  113  App.  Div.  194;  Brigger  v.  M.  R. 
F.  Assn.,  79  App.  Div.  149;  Karsch  v.  Pottier  &' Stymies 
Mfg.  Co.,  82  App.  Div.  230;  Marine  Bank  v.  Nelson,  31 
N.  Y.  33;  Wilson  v.  Met.  El  Ry.  Co.,  120  N.  Y.  145; 
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Fifth  Nat.  Bank  v.  Navassa  Phosphate  Co.,  119  N.  Y.  256; 
Merchants  Banking  Assn.  v.  N.  Y.  &  S.  White  Lead  Co., 
35  N.  Y.  505.)  The  W.  J.  Sullivan  and  Lawrence  Bros, 
liens  were  not  valid  in  any  event  as  against  the  real 
property  of  the  defendant,  appellant,  Empire  City  Racing 
Association.  {McNuUy  Bros.  v.  Opperman,  164  App.  Div. 
949;  221  N.  Y.  98.)  Mechanics'  hens  filed  by  laborers 
who  cashed  their  pay  checks  with  third  parties  aud 
retained  the  moneys  are  invaUd.  {Knapp  v.  Brown,  45 
N.  Y.  207;  Muldoon  v.  Pitt,  54  N.  Y.  269;  Rollins  v.  Cross, 
45  N.  Y.  766;  Deaz  v.  Chrystie,  2  Abb.  Pr.  109;  Ogden  v. 
Alexander,  63  Hun,  56;  140  N.  Y.  356;  Gibson  v.  Lenane, 
94  N.  Y.  183;  Stevens  v.  Ogdm,  130  N.  Y.  182.)  The 
hen  notices  of  the  plaintiff  and  defendants,  respondents, 
Uenors  weife  defective  and  insufficient.  {Grippen  v.  Weed, 
22  App.  Div.  593;  165  N.  Y.  612;  Finn  v.  Smith,  186 
N.  Y.  466;  Fanning  v.  Belle  Terre,  152  App.  Div.  718; 
Mahley  v.  German  Bank,  174  N.  Y.  499;  Strauchen  v.  Pace, 
195  N.  Y.  167;  Bossert  v.  Fox,  89  App.  Div.  7.) 

George  H.  Taylor,  Jr.,  and  Everett  L.  Barnard  for  plain- 
tiff, respondent,  and  Wright  Ogden  Company,  defendant, 
respondent.  The  findings  of  consent  on  the  part  of  the 
owner  as  far  as  the  parties  joining  in  this  brief  are  con- 
cerned being  supported  by  evidence  the  judgment  of  the 
Special  Term  charging  the  owner's  interest  in  the  property 
with  the  liens  of  said  parties  and  the  Appellate  Division's 
determination  of  affirmance  were  both  proper  as  to  the 
plaintiff  and  defendant  Wright-Ogden  Company;  as  a 
matter  of  law  the  fee  interest  of  the  appellant  was 
chargeable  with  their  hens.  {Wahle  Phillips  Co.  v. 
Fifty-ninth  Street,  etc.,  Co.,  153  App.  Div.  17;  McNvlty 
Bros.  V.  Offermann,  152  App.  Div.  181;  N.  Y.  El.  S.  &  R. 
Co.  V.  Bremer,  74  App.  Div.  400;  Hilton  &  Dodge  Lumber 
Co.  V.  Murray,  47  App.  Div.  289;  Nat.  Wall  Paper  Co.  v. 
Sire,  163  N.  Y.  122;  Rice  v.  Culver,  172  N.  Y.  60;  Cowen  v. 
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Paddock,  137  N.  Y.  188;  BiUler  v.  Flynn,  51  App.  Div.  225; 
Mosher  v.  Lewis,  14  App.  Div.  565;  Sleeves  v.  Sinclair , 
56  App.  Div.  448;  171  N.  Y.  676;  Barnard  v.  Adjoran, 
166  App.  Div.  535;  191  N.  Y.  556;  TinsUy  v.  SmUh,  115 
App.  Div.  708;  194  N.  Y.  581;  Jones  v.  Menke,  168 
N.  Y.  61,  64;  Miller  v.  Mead,  127  iST.  Y.  544,  549;  Gates  v. 
Naiural  Fair,  etc.,  172  App.  Div.  581.)  The  notices  of 
lien  filed  by  the  parties  on  whose  behalf  this  brief  is  sub- 
mitted are  sufficient  in  form  to  charge  the  real  estate  in 
question  including  the  fee  interest  of  the  appellant 
therein ;  the  tenant  did  not  appeal  to  this  court.  {Clarke  v. 
Heylman,  80  App.  Div.  572;  Kerrigan  v.  Fielding,  47 
App.  Div.  246;  Hvbbell  v.  Schreyer,  14  Abb.  [N.  S.]  284; 
Seals  V.  Congregation,  7  E.  D.  Smith,  564;  Anderson  v. 
Dillaye,  47  N.  Y.  678;  Luscher  v.  Morris,  18  Abb.  [N.  C] 
67;  Lien  Law,  art.  2,  §  9,  subd.  7;  Waters  v.  Goldberg, 
124  App.  Div.  511;  Grippin  v.  Weed,  22  App.  Div.  593; 
165  N.  Y.  612;  Strauchen  v.  Pace,  195  N.  Y.  167;  Kerrigan 
V.  Fielding,  47  App.  Div.  246;  Hall  v.  Thomas,  111  N.  Y. 
Supp.  979.)  The  letters  of  the  appellant  to  the  fair 
association  accorded  the  consent  of  the  owner  uncon- 
ditionally; the  consent  was  absolute  and  the  acceptance 
of  the  individual  bond  was  likewise  absolute;  the  letter 
constituted  merely  a  contract  between  the  owner  and  the 
tenant,  in  pursuance  of  which  the  tenant  was  required 
to  give  a  supplemental  bond.  {Comey  v.  United  Surety 
Co.,  217  N.  Y.  268;  Geneva  M.  S.  Co.  v.  Coursey,  45 
App.  Div.  248;  Moloney  v.  Iroquois  Brewing  Co.,  63 
App.  Div.  454.) 

Nathan  S.  Zucker  for  Percy  Bloom,  respondent.  The 
defendant,  appellant,  Empire  City  Racing  Association, 
consented  to  the  making  of  the  alterations  and  improve- 
ments which  are  the  basis  of  the  hens  filed.  {Miller  v. 
Mead,  127  N.  Y.  544;  WahU  Phillips  Co.,  v.  West  59th  St. 
Co.,  153  App.  Div.  17;  McNulty  Bros.  v.  Offerman, 
141  App.  Div.  730;  Barnard  v.  Adorjan,  116  App.  Div. 
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535;  191  N.  Y.  566;  Tinsley  v.  Smith,  115  App.  Div. 
708.)  The  mechanic's  Uen  filed  by  defendant  Percy 
Bloom  is  in  full  compliance  with  the  statute.  {Burkitt  v. 
Harper,  79  N.  Y.  278.) 

William  J.  WaUin  for  Samuel  Woodfaulk  et  al., 
respondents.  The  alterations  and  improvements  upon 
which  the  labor  lienors  worked  were  made  with  the 
consent  of  the  owner,  Empire  City  Racing  Association, 
one  of  the  appellants  herein.  {Rice  v.  Culver,  172  N.  Y. 
60.)  The  worthless  checks  given  to  the  labor  Uenors 
did  not  operate  as  payment,  nor  prevent  the  workmen 
from  filing  liens.  The  Uenors  having  become  re-possessed 
of  the  checks  indorsed  by  them  to  third  parties,  and 
having  offered  to  surrender  the  checks  on  payment  of 
their  hens,  were  properly  awarded  judgment  on  their 
Uens.  {Teaz  v.  Chrystie,  2  Abb.  Pr.  109;  Linneman  v. 
Biehen,  85  Hun,  477.)  The  notices  of  Uen  of  the  labor 
Uenors  were  sufficient  and  vaUd.  (Chambers  v.  Vassar's 
Sons  &  Co.,  Inc.,  81  Misc.  Rep.  562;  McDonald  v.  Mayor, 
etc.,  170  N.  Y.  409;  Strauchen  v.  Pace,  195  N.  Y.  167; 
De  Klyn  v.  GovM,  165  N.  Y.  282.) 

Milo  J.  White  for  Yonkers  Lumber  Company,  respond- 
ent. The  evidence  establishing  the  consent  of  the  owner 
to  the  improvements  made  upon  the  property  is  sufficient. 
{Sleeves  v.  Sinclair,  56  App.  Div.  448;  Schmalz  v.  Mead, 
125  N.  Y.  188;  Miller  v.  Mead,  127  N.  Y.  544.)  The 
Yonkers  Lumber  Company  contends  that  the  name  of 
the  owner,  as  attempted  to  be  stated  in  its  Uen,  to  wit, 
"  James  Butler,''  was  sufficieiit,  under  the  statute,  to 
bind  the  interests  of  the  lessor  in  the  real  property  affected 
by  the  Uen.  (Abelman  v.  Mayer,  122  App.  Div.  470; 
Waters  v.  Goldberg,  124  App.  Div.  511.) 

Stephen  Holden  and  James  H.  Cavanaugh  for  Jacob 
Norden  et  al.,  respondents.     There  was  consent  of  the 
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owner  within  the  meaning  of  section  3  of  article  2  of  the 
Lien  Law.  (Ray  on  Mech.  Liens,  279;  Nat.  W.  P.  Co. 
V.  Sire,  163  N.  Y.  122;  J(mes  v.  Menke,  168  N.  Y.  61; 
Montant  v.  Moore,  135  App.  Div.  334;  Toplitz  v.  Bauer, 
161  N.  Y.  325;  Dunn  v.  Steubing,  120  N.  Y.  232;  Clark  v. 
West,  193  N.  Y.  349.)  The  notices  of  Uens  filed  by  these 
defendants  fully  comply  with  the  statute.  {De  Klyn  v. 
GcnM,  165  N.  Y.  282;  Strauchen  v.  Pace,  195  N.  Y.  167.) 

William  J.  Foster  and  Francis  M.  Applegate  for  Colwell 
Lead  Company,  respondent.  The  plaintifif  amply  proved 
consent  on  the  part  of  the  Empire  City  Racing  Association 
to  the  improvements  on  the  Empire  City  track,  which 
proof  is  available  in  respect  to  the  plumbing  materials 
furnished  by  this  defendant,  respondent.  {H.  &  D. 
Lumber  Co.  v.  Murray,  47  App.  Div.  289;  Nat.  W.  P. 
Co.  y.  Sire,  163  N.  Y.  131;  Tinsley  v.  Smith,  115  App. 
Div.  708;  Burkitt  v.  Harper,  79  N.  Y.  273;  Otis  v.  Dodd, 
90  N.  Y.  336;  Miller  v.  Mead,  127  N.  Y.  544;  Jones 
v.  Menke,  168  N.  Y.  61;  Wahle  Phillips  Co.  v.  59th 
St.'Madison  Ave.  Co.,  153  App.  Div.  17;  Wahle  Phillips 
Co.  V.  Fitzgerald,  83  Misc.  Rep.  636;  Barnard  v.  Adorjan, 
116  App.  Div.  535;  Sleeves  v.  Sinclair,  56  App.  Div.  448; 
171  N.  Y.  676.)  The  naming  of  the  Empire  City  Trottmg 
Club,  the  original  name  of  the  Empire  Racing  Asso- 
ciation, sufficiently  complied  with  section  9  of  the  Lien 
Law  in  naming  the  owner  of  the  premises.  (Fish  v. 
Anstey  Const.  Co.,  71  Misc.  Rep.  2;  Strauchen  v.  Pace, 
195  N.  Y.  167;  Hyatt  v.  McMahon,  25  Barb.  457.)  The 
contents  of  the  Uen  notice  of  this  defendant-respondent's 
mechanic's  Uen  complied  with  the  statute.  {Burkett  v. 
Harper,  79  N.  Y.  273.) 

Chase,  J.  This  action  is  brought  to  foreclose  a 
mechanic's  lien  for  materials  furnished  pursuant  to  a 
contract  with  a  lessee  of  real  property  and  used  in 
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improvements  thereon.  Included  among  the  defendants 
are  the  owner  of  the  real  property,  Empire  City  Racing 
Association,  the  appellant;  its  lessee,  National  Fair  and 
Exposition  Association;  ten  individuals  and  corporations 
each  of  whom  has  filed  a  hen  for  materials  furnished  to 
the  lessee  and  used  in  such  improvements;  one  himdred 
and  eleven  individuals,  each  of  whom  has  filed  a  lien  for 
labor  performed  on  such  improvements,  and  the  trustee 
in  bankruptcy  of  the  lessee.  Judgment  was  obtained  for 
the  foreclosure  of  the  plaintiff's  lien,  and  also  of  the  Uens 
of  the  ten  defendant  materialmen,  and  seventy-nine 
of  the  laborers  who  had  filed  Uens  for  their  labor.  The 
Uen  of  one  of  the  ten  materiahnen  was  not,  however, 
sustained  as  against  the  appellant  herein.  The  judgment 
in  favor  of  the  plaintiff  and  of  the  nine  defendant 
materialmen  and  seventy-nine  laborers  sustaining  their 
liens  respectively,  and  directing  the  foreclosure  thereof, 
was  affirmed  by  the  Appellate  Division.  It  is  as  to  each 
of  said  defendant  Henors,  challenged  by  the  appellant 
in  this  court. 

The  Lien  Law  (Cons.  Laws,  ch.  33),  section  3,  pro- 
vides: "  A  contractor,  sub-contractor,  laborer  or  material- 
man, who  performs  labor  or  furnishes  materials  for  the 
improvement  of  real  property  with  the  consent  or  at  the 
request  of  the  owner  thereof,  or  of  his  agent,  contractor 
or  sub-contractor,  shall  have  a  Hen  for  the  principal  and 
interest  of  the  value,  or  the  agreed  price,  of  such  labor 
or  materials  upon  the  real  property  improved  or  to  be 
improved  and  upon  such  improvement,  from  the  time  of 
filing  a  notice  of  such  Uen  as  prescribed  in  this  article." 

Proof  pi  the  consent  or  request  of  the  appeUant  as  the 
owner  of  the  real  property  in  question,  to  the  performance 
of  labor  and  furnishing  of  materials  for  the  improvement 
thereof,  is  essential  to  sustain  the  several  liens.  The 
appellant  owner  denies  that  its  consent  has  been  given, 
or  that  it  requested  the  performance  of  the  labor  or 
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furnishing  of  the  materials  within  the  meaning  of  the 
section  of  the  statute  quoted.  The  Special  Term  has 
found  that  the  consent  and  request  was  given  and  that 
finding  has  been  sustained  by  the  affirmance  of  the 
judgment  at  the  Appellate  Division. 

On  the  28th  day  of  December,  1912,  an  agreement  was 
entered  into  between  the  appellant  and  the  defendant 
National  Fair  and  Exposition  Association,  by  which  the 
racing  association  leased  to  the  exposition  association 
the  real  property  on  which  the  improvements  were  made 
fof  the  term  of  five  years  from  January  1,  1913,  together 
with  the  personal  property  thereon.  The  exposition 
association  agreed  at  its  own  expense  to  hold,  annually, 
on  said  grounds,  known  as  the  Empire  City  Park,  an 
agricultural,  live  stock  and  amusement  enterprise,  during 
the  month  of  August,  and,  under  certain  conditions,  for 
a  longer  period,  and  to  pay  the  racmg  association  twenty 
per  cent  of  the  gross  receipts  from  the  sale  of  tickets 
and  admissions,  with  certain  exceptions  therein  specified, 
and  twenty  per  cent  of  the  gross  receipts  for  admissions 
to  and  seats  in  the  grand  stand.  The  exposition  associa- 
tion agreed  to  keep  the  grounds  and  buildings  in  good 
condition  and  repair,  and  to  use  the  same  for  other 
entertamments,  basebaU,  pubUc  meetings,  racing,  horse 
training,  etc.,  subject  to  the  approval  of  the  racing^ 
association,  and  to  pay  the  racing  association  fifty  per 
cent  of  the  moneys  received  from  all  such  sources  except 
as  in  the  agreement  specifically  provided. 

It  also  therein  provided  that  the  exposition  association 
has  the  "  Right  to  change  the  location  of,  alter,  re-arrange 
or  remodel  any  buildings,  fences,  walks,  roads  or  track 
now  on  the  grounds  provided  the  consent  of  the  first  party 
is  first  obtained  in  writing, ^^ 

It  also  therein  provided  that  the  exposition  association 
has  "  The  right  to  erect  new  buildings  on  such  locations 
as  are  approved  by  the  first  party  (Racmg  Association) 
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or  to  allow  the  privilege  of  erecting  buildings  to  others; 
such  new  buildings  as  may  be  erected  by  the  second 
party  (Exposition  Association)  are  to  remain  their  prop- 
erty and  may  be  removed  from  the  premises  by  them 
at  the  termination  of  this  contract  provided  that  all 
the  agreements  herein  contained  have  been  faithfully 
performed  by  them. 

"  All  other  buildings  erected  by  exhibitors  are  subject 
to  removal  by  their  owners  at  any  time,  it  being  under- 
stood that  second  party  (Exposition  Association)  is  to 
provide  insurance  on  any  buildings  erected  by  themselves 
or  by  their  permission. '* 

It  also  therein  provided  that  the  exposition  association 
is  to  "  Spend  or  cause  to  be  spent  the  sum  of  Twenty 
thousand  dollars  (S20,000)  on  buildings  and  improvements 
within  two  (2)  years,  and  a  total  sum  of  Fifty  Thousand 
dollars  ($50,000)  within  four  (4)  years.''  It  also  con- 
tained a  provision  for  the  renewal  of  the  lease  at  the 
end  of  the  term. 

The  exposition  association,  without  first  obtaining  the 
consent  of  the  racing  association  in  writing,  commenced, 
early  in  1913,  to  alter,  re-arrange  and  remodel  many 
of  the  buildings,  fences,  walks,  roads  and  tracks  on 
said  grounds.  On  July  9,  1913,  the  exposition  association 
delivered  a  letter  to  the  racing  association  and  therein 
referred  to  conversations  theretofore  had  with  its  officers, 
and  gave  a  detailed  statement  of  changes  and  additions 
that,  it  desired  to  make  to  the  buildings  and  grounds 
of  the  park  and  asked  for  written  consent  therefor.  The 
racing  association  repUed  on  the  same  day,  in  which  reply 
it  referred  to  the  provisions  of  the  lease  by  which  changes 
and  additions  are  required  to  be  made  at  the  expense 
of  the  exposition  association  and  added:  "  Subject  to 
your  furnishing  us  with  a  satisfactory  guarantee  of  your 
ability  to  pay  for  such  changes  and  additions  and  provided 
the  work  is  completed  before  August  31,  1913,  we  will 
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accord  you  the  following  consents  under  the  terms  of 
said  lease  to  take  effect  when  such  guarantee  is  furnished/' 
Then  followed  a  statement  in  detail  of  proposed  altera- 
tions and  improvements  to  which  it  would  assent  as  in 
the  letter  stated. 

It  refused  its  assent  without  quaUfications  to  certain 
proposed  alterations  and  it  also  included  a  statement 
as  follows:  "  In  reference  to  the  improvements  of  the 
present  roadways  and  making  new  connections  for  the 
convenience  of  the  pubUc,  we  shall  require  full  details 
before  giving  our  sanction  to  the  same.'' 

On  July  10  the  exposition  association  gave  to  the 
racing  association  a  bond  as  required  by  the  letter  of 
July  9  signed  by  two  individual  sureties.  On  July  11 
the  racing  association  wrote  the  exposition  association 
as  follows: 

"  We  beg  to  acknowledge  receipt  of  your  temporary 
bond  and  to  say  that  with  the  understanding  that  you 
will  supplement  it  by  July  22nd  1913  with  one  issued 
by  the  National  Surety  Company  of  New  York  City  for 
$20,000  the  same  is  acceptable  to  us." 

The  bond  with  individual  sureties  was  not  rejected  but 
retained  arid  accepted.  The  statement  in  the  letter 
quoted  that  its  acceptance  was  with  the  imderstanding 
that  another  bond  supplementary  to  it  be  issued  by  the 
National  Surety  Company  by  July  22d  is  a  condition 
subsequent  to  the  receipt,  and  its  acceptance  of  the  bond 
styled  by  it  a  '*  temporary  bond.''  The  bond  with 
individual  sureties  or,  as  termed,  the  "  temporary  bond," 
is  the  one  referred  to  as  acceptable  to  the  racing  associa- 
tion and  its  acceptance  constituted  a  consent  to  the 
improvements  within  the  meaning  of  the  Lien  Law. 
Such  consent  was  in  no  way  qualified  or  restricted.  It 
was  as  broad  and  comprehensive  as  the  obligation  of 
the  bond  or  guarantee  so  accepted  by  it. 

The  failure  of  the  exposition  association  to  give  as 
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required  by  the  letter  accepting  the  temporary  bond,  a 
further  and  supplementary  bond  of  the  National  Surety 
Company,  did  not  in  itself  constitute  a  withdrawal  of  the 
consent  of  the  racing  association  to  the  continuance  of 
the  improvements  at  least  without  some  specific  aflSirma- 
tive  action  on  the  part  of  the  racing  association.  The 
improvements  that  were  continued  pursuant  to  the 
consent  during  the  time  between  the  receipt  of  the  letter 
of  July  11  and  July  22,  the  day  named  therein,  proceeded 
without  interruption  or  notice  so  far  as  appears  by  the 
record  imtil  about  August  18th,  when  proceedings  were 
commenced  which  resulted  in  the  exposition  association 
being  declared  a  bankrupt  on  August  29,  1913. 

Expenditures  by  the  exposition  association  to  the 
amount  of  $20,000  in  two  years,  and  $50,000  in  four 
years,  were  not  only  contemplated  by  the  racing  associa- 
tion but  were,  as  we  have  shown  from  the  lease,  made 
obUgatory  on  the  part  of  the  exposition  association.  The 
rental  to  be  paid  by  the  exposition  association  was  wholly 
dependent  upon  the  receipts  to  be  obtained  from  the 
exhibitions  to  be  held  on  the  grounds.  The  racing 
association  was  in  part  to  reap  the  benefit  of  the  expendi- 
tures for  improvements  through  its  share  in  the  anticipated 
receipts  from  the  contemplated  use  of  the  property.  Its 
share  of  such  contemplated  receipts  was  its  only  rental 
imder  the  lease. 

It  also  appears  from  the  lease  that  the  exposition 
association  was  required  by  it  at  its  own  expense  to  keep 
the  grounds  and  buildings  in  good  condition  and  repair. 
This  provision  was  without  qualification.  The  provision 
in  the  lease  that  the  owner's  written  consent  should  be 
given  before  any  alterations  were  made  in  the  buildings, 
fences,  walks,  roads  or  track  was  for  the  benefit  of  the 
owner  and  could  be  waived  by  it.  The  possession  of 
the  property  was  in  the  exposition  association  but  the 
improvements  were  not  alone  at  its  initiative.    They 
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were  contemplated  by  the  parties,  and  in  part  at  least 
required  under  the  lease  by  which  the  exposition  associa- 
tion obtained  and  held  its  possession  of  the  property. 
There  is  evidence  that  the  racing  association  had  full 
knowledge  of  the  changes  and  alterations  that  were  being 
made  during  the  time  of  the  correspondence  mentioned 
and  at  all  times  stated  in  the  several  hens  that  were 
filed  and  that  such  improvements  were  being  hastened 
by  common  consent  in  preparation  for  the  August  exhibi- 
tion to  be  given  in  accordance  with  the  terms  of  the 
lease  and  that  the  secretary  of  the  exposition  association 
from  August  2  maintained  an  office  in  the  property  in 
view  of  the  improvements  then  in  progress  and  accepted 
for  the  racing  association  its  share  of  the  receipts  as 
provided  by  the  lease. 

Full  knowledge  and  general  acquiescence  in  the  improve- 
ment of  the  real  property  considered  in  connection  with 
the  covenants  and  agreements  contained  in  the  lease 
are  some  evidence  of  consent  on  the  part  of  the  owner 
within  the  meaning  of  the  statute.  ( NationalWaU  Paper 
Company  v.  Sire,  163  N.  Y.  122;  Barnard  v.  Adorjan, 
116  App.  Div.  535;  aflfd.,  191  N.  Y.  556;  Tinsley  v. 
Smith,  115  App.  Div.  708;  aflfd.,  194  N.  Y.-581.)  The 
Special  Term  foimd  that  the  improvements  were  made 
with  the  consent  and  knowledge  of  the  owner  and  such 
finding  is  not  without  some  direct  and  other  evidence 
to  sustain  it. 

It  is  urged  that  the  lien  of  the  defendant  William  J. 
SuUivan  should  not  be  sustained  because  the  appellant 
expressly  refused  its  consent  to  the  particular  improve- 
ments upon  which  the  materials  furnished  and  work 
done  by  him  were  used  and  performed.  The  Hen  of  the 
defendant  Sullivan  was  filed  for  "  gravel,  crushed  stone 
and  sand "  furnished,  and  for  "  carting,  hauling, 
sprinkling,  watering,  and  repairing  and  cleaning  up 
generally  the  driveways  and  tracks  '*  on  the  real  estate 
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described.  If  the  court  had  found  that  the  materials 
furnished  and  work  done  by  the  defendant  Sullivan 
were  for  '*  the  improvement  of  the  present  roadways  and 
making  new  connections  for  the  convenience  of  the 
pubUc  "  the  contention  of  the  appellant  would  be  sus- 
tained in  view  of  the  express  refusal  of  the  racing  associa- 
tion to  '*  sanction  the  same.''  The  court  did  find  that 
the  defendant  SuUivan  furnished  the  materials  and  did 
the  work  with  the  knowledge  and  consent  of  the  racing 
association,  and  we  cannot  say  that  there  is  not  some 
evidence  to  sustain  such  finding.  The  exposition  associa- 
tion was  required  at  its  own  expense  "  to  keep  the  grounds 
and  buildings  in  good  condition  and  repair.''  And 
quaUfied  assent  was  also  given  in  the  letter  of  July  9 
to  finish  the  half-mile  track. 

In  the  hens  filed  severally  by  the  plaintiff  and  by  five 
of  the  defendant  materialmen  it  is  stated  that  the  name 
of  the  owner  of  the  real  property  against  whose  interest 
the  lien  is  claimed  is  Empire  City  Trotting  Club.  In 
the  liens  filed  severally  by  the  defendants  Yonkers 
Lumber  Company  and  Lawrence  Brothers,  material- 
men, it  is  stated  that  the  name  of  the  owner  of  the  real 
property  against  whose  interest  the  lien  is  claimed  is 
James  Butler.  In  each  of  said  hens  it  was  stated  that  the 
interest  of  the  owner,  so  far  as  known  to  the  Uenor,  is  in  fee 
simple  and  said  hens  were  filed  and  indexed  accordingly. 

The  value  and  effect  of  these  hens  depend  upon  the 
statute.  The  term  "  owner  "  when  used  in  the  statute 
''  includes  the  owner  in  fee  of  real  property,  or  of  a  less 
estate  therein,  a  lessee  for  a  term  of  years,  a  vendee  in 
possession  under  a  contract  for  the  purchase  of  such 
real  property,  and  all  persons  having  any  right,  title  or 
interest  in  such  real  property,  which  may  be  sold  under 
an  execution  in  pursuance  of  the  provisions  of  statutes 
relating  to  the  enforcement  of  liens  of  judgment," 
(Sec.  2.) 


Gates  &  Co.  v.  Nat.  Fair  &  Exposition  Assn.     155 

1919.]  Opinion,  per  Chase,  J.  [226  N.  Y.] 

The  notice  of  lien  shall  state:  "The  name  of  the 
owner  of  the  real  property  against  whose  interest  therein 
a  hen  is  claimed,  and  the  interest  of  the  owner  as  far  as 
known  to  the  lienor/'     (lien  Law,  sec.  9,  subd.  2.) 

"  A  failure  to  state  the  name  of  the  true  owner  or 
contractor,  or  a  mis-description  of  the  true  owner,  shall 
not  afifect  the  validity  of  the  Uen.''  (Lien  Law,  sec.  9, 
subd.  7.) 

The  Lien  Law  quoted  ''  is  to  be  construea  liberally  to 
secure  the  beneficial  interests  and  purposes  thereof.  A 
substantial  compUance  with  its  several  provisions  shall  be 
sufficient  for  the  vahdity  of  a  hen  and  to  give  jurisdiction 
to  the  courts  to  enforce  the  same."     (Lien  Law,  sec.  23.) 

It  appears  that  the  appellant  was  incorporated  by 
the  name  Empire  City  Trotting  Club.  In  1908,  pur- 
suant to  an  order  of  the  Supreme  Court  authorizing  it 
so  to  do,  its  name  was  changed  to  Empire  City  Racing 
Association  in  which  name  it  has  since  continued.  The 
change  of  name  was  authorized  by  title  10  of  chapter 
17  of  the  Code  of  Civil  Procedure  as  it  then  existed. 
A  large  part  of  the  real  property  described  in  the  lease 
was  purchased  by  the  appellant  and  conveyed  to  it 
in  the  name  of  Empire  City  Trotting  Club  before  its  name 
was  changed  to  Empire  City  Racing  Association.  The 
change  of  name  in  no  way  affected  the  identity  of  the 
corporation.  The  name  of  the  owner  as  given  in  the 
hens  of  the  several  Uenors  mentioned  was  defective  but 
not  a  substantial  '*  misdescription  of  the  true  owner.'' 
The  entry  by  the  county  clerk  of  the  name  of  the  appellant 
as  given  in  the  hens  in  the  book  as  provided  by  the  Lien 
Law,  section  10,  would  give  to  the  pubUc  substantially 
the  same  notice  of  the  hen  on  appellant's  real  property 
as  if  the  exact  name  by  which  appellant  is  now  known 
had  been  used,  or  at  least  its  entry  therein  would  put  a 
person  examining  the  hen  docket  upon  inquiry  as  to  the 
intent  and  scope  of  the  lien.     No  one  has  been  misled 
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by  the  lienors  using  the  name  by  which  the  appellant 
was  incorporated  and  the  Uenors  who  gave  the  name  of 
the  owner  of  the  real  property  as  Empire  City  Trotting 
Club  should  be  deemed  to  have  substantially  complied 
with  the  statute. 

The  liens  of  the  Yonkers  Lumber  Company  and 
Lawrence  Brothers  cannot  be  sustained.  James  Butler, 
named  as  the  owner  of  the  real  property  described  in 
each  of  said  liens,  is  an  officer  and  stockholder  of  the 
racing  association  and  actively  connected  with  its  manage- 
ment but  he  has  no  personal  interest  in  the  real  property 
as  an  owner.  A  lien  is  not  invalid  simply  by  reason  of  a 
misdescription  of  the  true  owner  if  there  is  a  substantial 
compliance  with  the  statute.  Where,  however,  the  person 
named  in  the  alleged  notice  of  a  lien  as  the  owner  of  the 
real  property  against  whose  mterest  therein  a  Uen  is 
claimed  is  not  an  owner  of  any  interest  therein  which  is 
defined  in  the  statute,  there  is  a  complete  failure  to 
comply  with  the  directions  thereof  and  the  alleged  lien 
is  ineffectual  and  worthless.  The  findings  of  the  Special 
Term  so  far  as  they  sustain  the  filing  of  said  liens  against 
the  appellant  as  owner  are  without  any  evidence  to 
sustain  them.  There  is  no  special  finding  of  the  court 
in  any  way  sustaining  either  of  said  liens.  It  was  not 
the  legislative  intent  to  give  a  Uen  upon  the  property 
through  the  filing  of  any  notice  describing  it;  it  was 
intended  that  such  a  Uen  should  be  acquired  as  against 
the  title  or  interest  of  the  person  party  to  or  assenting  to 
the  agreement  under  which  the  work  was  done  "  against 
whose  interest  therein  a  Uen  is  claimed ''  in  the  notice. 
If  the  notice  fails  to  state  the  name  of  the  true  owner  then 
a  provision  of  the  9th  section  preserved  the  vaUdity  of  the 
Uen  so  far  as  the  person  named  as  owner  and  against 
whom  a  lien  is  asked  in  fact,  may  have  some  title  or 
interest.  If  this  provision  were  to  be  construed  as 
giving  a  Uen  against  the  unnamed  owner  of  the  fee,  the 
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construction  would  violate  the  plain  legislative  intent 
that  the  notice  of  lien  should  only  affect  the  person  whom 
the  notice  names,  or  attempts  to  name  as  *'  owner." 
{Strauchen  v.  Pace,  195  N.  Y.  167;  De  Klyn  v.  Govld, 
165  N.  Y.  282.) 

Although  it  is  expressly  provided  that  the  Lien  Law 
must  receive  Uberal  construction  it  may  not  be  extended 
to  cases  not  clearly  within  its  general  scope  and  purview. 
{Spruck  V.  McRoberts,  139  N.  Y.  193.) 

We  next  come  to  the  judgment  so  far  as  it  affects  the 
seventy-nine  laborers  whose  Uens  were  sustained.  Each 
of  the  said  seventy-nine  liens  was  filed  against  the  Empire 
City  Racing  Association  and  James  Butler,  as  owners. 
We  do  not  think  that  the  Uens  are  invaUd  as  against  the 
Empire  City  Racing  Association  because  James  Butler 
is  also  named  as  an  owner.  The  notice  of  hen  when 
entered  in  the  "  Hen  docket ''  (Lien  Law,  sec.  10) 
by  the  county  clerk  as  against  the  racing  association  as 
owner,  was  not  made  valueless  and  ineffectual  by  the 
further  docket  of  said  Uens  as  against  James  Butler  as 
an  aUeged  owner. 

The  deUvery  of  worthless  checks  to  the  laborers  by  the 
exposition  association  for  the  whole  or  a  part  of  the 
amount  of  their  accoimts  for  labor  severaUy,  does  not  in 
itself  constitute  a  payment  of  said  accounts  particularly 
as  to  the  laborers  who  upon  ascertaining  that  the  checks 
were  worthless  returned  the  same  to  the  association. 
Some  of  the  laborers,  not  knowing  that  the  checks  were 
worthless,  indorsed  and  deUvered  them  severaUy  in 
payment  for  suppUes  received  by  them  and  several  of 
those  who  so  used  their  checks  faUed  to  pay  and  redeem 
them  after  they  found  that  there  was  no  money  in  the 
bank  to  pay  the  checks.  Such  defendants  are  not  in  a 
position  to  urge  their  right  to  file  and  sustain  a  Uen  for 
their  accounts  severally  so  far  as  they  were  canceled  by 
the  checks  so  used  by  them.     So  long  as  such  checks 
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remain  outstanding  in  the  hands  of  bona  fide  holders 
they  represent  an  indebtedness  against  the  exposition 
association  and  the  holders  of  said  checks  have  a  valid 
claim  against  the  exposition  association  therefor  while  the 
liability  of  the  laborers  thereon,  if  at  all,  is  by  reason  of 
their  indorsement  or  guarantee  express  or  implied  of  such 
checks  when  the  same  were  transferred  by  them.  Seven 
of  the  defendant  laborers  are  affected  by  their  having  so 
transferred  the  checks  received  by  them  from  the 
exposition  association  and  have  failed  to  repossess  them- 
selves of  and  surrender  such  checks  to  the  exposition 
association  or  to  the  court  herein. 

The  trustee  in  bankruptcy  of  the  exposition  association 
holds  his  title  subject  to  the  hens  filed  by  materialmen  and 
laborers  which  were  filed  within  the  time  prescribed  by 
statute.    {Gates  &  Co.  v.  Stevens  Cons.  Co.,  220  N.  Y.  38.) 

There  are  many  other  questions  presented  on  this 
appeal.  It  is  enough  in  this  opinion  to  say  that  they  have 
all  been  examined  by  the  court  and  we  concur  in  the 
conclusions  reached  by  the  Special  Term  and  Appellate 
Division  herein  so  far  as  the  same  affect  the  questions 
now  before  this  court. 

The  judgment  so  far  as  it  is  entered  in  favor  of  the 
defendants  Yonkers  Lumber  Company  and  Lawrence 
Brothers  should  be  reversed,  with  costs  to  the  racing 
association  against  each  in  this  court  and  in  the  Appellate 
Division.  The  judgment  so  far  as  it  is  in  favor  of  the 
defendant  laborers  John  Highley,  James  Cooney,  Edgar  C. 
Hulse  and  William  Van  der  Wende  should  be  reduced  as 
follows : 

The  judgment  m  favor  of  John  Highley  from  $37.50  and 
interest  to  $21  and  interest; 

The  judgment  in  favor  of  James  Cooney  from  $22  and 
interest  to  $3.25  and  interest; 

The  judgment  in  favor  of  Edgar  C.  Hulse  from  $80.99 
and  interest  to  $10.68  and  interest; 
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The  judgment  in  favor  of  William  Van  der  Wende 
from  $72.75  and  interest  to  $10.70  and  interest. 

The  judgment  so  far  as  it  is  in  favor  of  the  defendant 
lienors,  Frederick  McAleese,  Thomas  Hanrahan  and 
Thomas  Birch  should  be  reversed  as  without  any  evidence 
to  sustain  it. 

The  reduction  of  the  judgment  as  against  the  defendant 
laborers  named  and  its  reversal  as  against  the  other 
defendant  laborers  named  should  be  without  costs. 
The  judgment  in  favor  of  the  plaintiff  and  the  defendants 
other  than  the  defendants  Yonkers  Lumber  Company, 
Lawrence  Brothers,  John  Highley,  William  Van  der 
Wende,  James  Cooney,  Edgar  C.  Hulse,  Frederick 
McAleese,  Thomas  Hanrahan  and  Thomas  Birch  should 
be  affirmed,  with  costs  against  the  appellant  in  favor  of 
each  respondent  or  association  of  respondents  filing  a 
brief  in  this  court  by  one  attorney  or  firm  of  attorneys. 

HiscocK,  Ch.  J.,  HoGAN,  Cardozo,  Pound,  McLaugh- 
lin and  Andrews,  JJ.,  concur. 

Judgment  accordingly. 


Cora    Willis,     Appellant,     v.     F.     Edwin     Parker, 

Respondent. 

Municipal  corporations  —  Auburn  (city  of)  —  negligence  — 
sidewalks  —  liability  of  property  owner  for  failure  to  keep 
sidewalk  in  repair  as  required  by  charter  of  city  —  party  injured 
by  defective  sidewalk  may  bring  suit  directly  against  negligent 
owner. 

The  charter  of  the  city  of  Auburn  imposes  a  statutory  obligation 
upon  the  owner  of  property  abutting  a  public  street  in  that  city  "  to 
make,  maintain  and  repair  the  sidewalk  adjoining  his  lands."  The 
statute  also  presoribes  the  liability  of  the  owner  for  a  failure  to  per- 
form the  legal  obligation  so  enjoined  by  enacting  that  such  owner 
shall  be  liable  for  any  injury  or  damage,  by  reason  of  omission,  failure 
or  negligence  to  make,  maintain  or  repair  such  sidewalk  or  for  a 
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violation  or  non-observanoe  of  the  ordinances  relating  to  making, 
maintaining  and  repairing  sidewalks.  (L.  1879,  ch.  53,  §  113;  L. 
1807,  ch.  172.)  The  complaint  alleged  that  plaintiff  sustained 
severe  personal  injuries  due  to  the  negligence  of  defendant  in  failing 
to  maintain  and  keep  in  repair  a  plank  sidewalk  on  which  plaintiff 
was  lawfidly  traveling.  By  reason  of  the  failure  of  the  defendant 
to  perform  the  statutory  duty  imposed  upK)n  him  the  rights  of  the 
plaintiff  were  violated  and  loss  and  harm  inflicted  upon  her,  and  she 
was  not  required  to  first  institute  an  action  against  the  city.  She 
was,  if  so  advised,  privileged  to  do  so,  or,  as  she  elected,  to  bring  suit 
directly  against  the  defendant  owner. 

Willis  V.  Parker,  173  App.  Div.  552,  reversed. 

(Argued  December  21,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment,  entered  July  5,  1916,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  fourth  judicial  department,  which  aflSrmed  an 
interlocutory  judgment  of  Special  Term  sustaining  a 
demurrer  to  and  directing  dismissal  of  the  complaint. 
The  appeal  brings  up  for  review  the  interlocutory 
judgment. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Frank  C.  Citshing  for  appellant.  The  holding  of  the 
court  below  that  the  provision  of  section  99  of  chapter  185 
of  the  Laws  of  1906,  the  charter  of  Auburn,  creates  no 
right  of  action  in  favor  of  a  person  sustaining  personal 
injury  directly  against  the  owner  of  such  walk  or  the 
premises  to  which  it  pertains,  cannot  be  sustained. 
{Cushen  v.  City  of  Auburn,  22  Wkly.  Dig.  387;  McMuUen 
V.  City  of  Middletown,  187  N.  Y.  37;  Z).,  L.  &  W.  R.  R. 
Co.  V.  Madden,  241  Fed.  Rep.  808;  187  N.  Y.  37.)  It  is 
not  sought  to  charge  this  defendant  with  liabiUty  imder 
that  provision  of  the  statute  which  required  him  to  keep 
his  walk  safe  alone,  but  under  the  further  provision, 
which  in  express  terms  made  him  "  liable  for  any  injury 
or  damage  "  resulting  from  his  disobedience  to  the  com- 
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mand  of  the  first  provision.  (Riggs  v.  Palmer,  115 
N..Y.  506;  Mead  v.  Stratum,  87  N.  Y.  493;  Schlegel  v. 
Am.  Beer,  etc.,  Co.,  64  How.  Pr.  196;  Chase  v.  N.  Y.  C. 
R.  R.  Co.,  26  N.  Y.  523.)  Upon  the  ground  of  demurrer, 
that  there  is  a  defect  of  parties  defendant,  in  that  the 
city  of  Auburn  is  not  a  party  defendant,  if  it  were  neces- 
sary to  point  out  anjrthing  further  in  opposition,  it  is 
found  in  the  authorities  holding  that  in  cases  of  injuries 
arising  from  torts,  the  injiu'ed  person  may  sue  all,  or 
any  one  of  several  who  are  responsible  for  the  injuries. 
(Creed  v.  Hartmann,  29  N.  Y.  591 ;  Rappaport  v.  Werner, 
34  App.  Div.  525;  Slater  v.  Mersereau,  64  N.  Y.  138; 
Shearman  &  Redfield  on  Neg.  [4th  ed.]  §  122.) 

Amasa  J.  Parker  and  F.  A.  Parker  for  respondent. 
The  clause  in  the  charter  making  a  property  own^ 
liable  for  injuries  was  intended  to  make  him  Uable  to 
the  city  in  the  event  that  he  did  not  obey  its  direction 
but  as  to  the  pubUc  generally  the  city  alone  is  liable. 
{Rosters  v.  Nat.  Bank,  62  Misc.  Rep.  419;  Segal  v. 
Ehrman,  155  N.  Y.  Supp.  286;  Rochester  v.  Campbell,  123 
N.  Y.  405;  Village  of  Fulton  v.  Tucker,  3  Hun,  529;  Rus- 
sell V.  Vil.  of  Canastota,  98  N.  Y.  502;  McMahan  v.  Sec. 
Ave.  R.  R.  Co.,  75  N.  Y.  231.)  The  inmiunity  of  the  lot 
owner  from  liability  for  damages  for  defects  in  streets 
is  foimded  in  reason  and  justice,  and  is  supported  not 
only  by  authority  but  by  the  uniform  current  of  authority, 
not  only  in  this,  but  in  oiu*  sister  states.  (Broum  v. 
Wysong,  1  App.  Div.  423;  Law  v.  Kingsley,  82  Hun, 
76;  Moore  v.  Gadsden,  93  N.  Y.  12;  Wemlick  v.  McCotr 
ter,  87  N.  Y.  126;  Kirby  v.  Boylston  Market  Assn.,  14 
Gray,  249;  Taylor  v.  L.  S.  &  M.  S.  R.  R.  Co.,  45  Mich. 
74;  Segah  v.  Ehrman,  91  Misc.  Rep.  481.) 

HoGAN,  J.  The  plaintiff  in  her  complaint  alleged  that 
the  defendant  was  the  owner  and  occupant  of  premises 
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commonly  known  as  No.  120  Wall  street,  in  the  city  of 
Auburn;  that  on  the  evening  of  September  10,  1912,  wjiile 
she  was  passing  along  Wall  street  in  front  of  the  premises 
of  the  defendant  she  sustained  severe  personal  injuries 
due  to  the  negligence  of  defendant  in  failing  to  maintain 
and  keep  in  repair  a  plank  sidewalk  on  which  plaintiff 
was  lawfully  traveling.  Additional  facts  are  stated  in 
the  complaint  sufficient  to  constitute  a  cause  of  action, 
assuming  that  the  defendant  was  liable  to  respond  in 
damages  to  the  plaintiff. 

The  defendant  served  a  demurrer  to  the  complaint  and 
stated  as  the  grounds  thereof,  1,  that  it  appears  on  the  face 
of  the  complaint  that  Said  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action;  2,  defect  in 
parties  defendants  in  that  the  city  of  Auburn  is  a  neces- 
sary party  defendant. 

The  demurrer  was  sustained  and  from  a  final  judgment 
entered  in  favor  of  defendant  plaintiff  appeals  to  this 
court. 

As  the  determination  of  the  question  presented  upon 
.  this  appeal  is  dependent  upon  a  construction  of  section  99 
of  the  charter  of  the  city  of  Auburn,  a  review  of  the  pro- 
visions of  the  charter  relating  to  the  authority  of  the 
common  council  to  enact  and  enforce  ordinances  relating 
to  streets  and  sidewalks  is  unnecessary. 

Section  99  of  the  charter  so  far  as  material  reads: 
"  The  owner  or  occupant  of  lands  fronting  or  abutting 
on  any  street,  highway,  traveled  road,  pubhc  lane, 
alley  or  square,  shall  make,  maintain  and  repair  the 
sidewalk  adjoining  his  lands  and  shall  keep  such  side- 
walk and  the  gutter  free  and  clear  of  and  from  snow,  ice 
and  all  other  obstructions.  Such  owner  or  occupant 
and  each  of  them,  shall  be  liable  for  any  injury  or  damage 
by  reason  of  omission,  failure  or  negligence  to  make, 
maintain  or  repair  such  sidewalk,  or  to  remove  snow,  ice 
or  other  obstructions  therefrom,  or  for  a  violation  or 
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non-observance  of  the  ordinances  relating  to  making, 
maintaining  and  repairing  sidewalks  and  the  removal  of 
snow,  ice  and  other  obstructions  from  sidewalks,  curb- 
stones and  gutters  *  *  *."  (L.  1879,  ch.  53,  sec.  113, 
amd.  L.  1897,  ch.  172.) 

Coimsel  for  respondent  in  his  brief  asserts  that  the 
foregoing  provision  of  the  charter  was  first  enacted  by 
section  133,  chapter  536,  Laws  of  1895,  and  as  bearing 
upon  the  intention  of  the  legislature  in  the  enactment  of 
the  statute  calls  attention  to  the  decision  of  this  court  in 
City  of  Rochester  v.  Campbell  (123  N.  Y.  405),  which 
involved  the  hability  of  a  property  owner  to  the  city  of 
Rochester  for  a  judgment  recovered  against  that  city 
by  reason  of  an  injury  sustained  by  an  individual  due  to 
the  neghgence  of  the  abutting  owner  and  argues  that  by 
reason  of  the  decision  in  the  Campbell  case  the  city  of 
Auburn  procured  the. amendment  of  1895  to  the  charter 
"  making  the  abutting  owner  liable  to  it." 

Evidently  counsel  for  the  respondent  has  been  mis- 
informed m  reference  to  the  legislative  history  of  the 
quoted  provision  of  the  charter.  The  case  of  City  of 
Rochester  v.  Campbell  was  decided  by  this  court,  December 
2,  1890.  The  section  quoted  was  originally  section  113 
of  the  charter  (Laws  of  1879,  chap.  53)  and  was  the  subject 
of  construction  by  the  courts  in  Ca^hen  v.  City  of  Avbum 
decided  in  October,  1885.  (Memorandum  decision  22 
Wkly.  Dig.  387;  appeal  to  this  court  dismissed,  109 
N.  Y.  658.) 

In  the  Cashen  case  the  action  was  brought  against  the 
city  and  lot  owner  to  recover  damages  for  a  personal 
injury  arising  from  snow  and  ice  on  a  sidewalk.  The 
plaintiff  had  a  verdict  at  the  Trial  Term;  exceptions  were 
ordered  heard  in  the  first  instance  at  the  General  Term; 
the  city  in  that  case  contended  that  under  section  113 
of  the  charter,  the  present  section  99,  the  duty  of  repairing 
sidewalks  and  keeping  them  clear  of  snow  and  ice  was 
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upon  the  owner  or  occupant  of  abutting  lands  and  not 
upon  the  defendant  the  city,  and  a  right  of  action 
is  given  against  such  owner  or  occupant  for  injuries 
sustained  consequent  upon  a  breach  of  that  duty  and 
not  against  the  defendant  the  city.  Upon  a  review  of  tiie 
case  at  the  General  Term  an  opinion  was  written  by  then 
Justice  Haight,  afterward  a  member  of  this  court  for 
many  years.  The  opinion  has  never  been  reported,  the 
memorandum  of  the  case  in  the  Weekly  Digest  being,  as 
indicated,  a  mere  memorandum.  In  the  course  of  the 
opinion  written  by  Justice  Haight,  referring  to  section  113 
and  a  contention  of  the  city  thereunder,  the  opinion 
stated:  "  Very  true  the  party  suffering  an  injury  may 
doubless  pursue  either  the  city  or  the  individual  owning 
or  occupying  lands  abutting  upon  the  street.  It  is 
quite  possible  also  that  the  individual  owning  or  occupy- 
ing the  lands  abutting  upon  the  street  may  be  liable  to 
the  city  for  any  damage  that  it  may  be  compelled  to 
pay  on  account  of  defective  sidewalks,  but  this  does  not 
reheve  the  city  from  liability  in  the  first  instance."  The 
decision  of  the  General  Term  was  that  a  new  trial  was 
denied  and  judgment  ordered  for  the  plaintiff  upon  the 
verdict.  It  is  apparent  that  the  counsel  for  the  city  of 
Auburn  in  that  case  construed  the  charter  provision  as 
creating  a  liabiUty  on  the  part  of  the  owner  of  the  premises 
directly  to  the  injured  party  in  the  first  instance  as  claimed 
by  appellant  here,  and  in  view  of  the  stated  facts  any 
impUed  suggestion  that  the  statute  was  amended  in  1895 
for  the  purpose  of  establishing  a  liabiUty  of  a  property 
owner  over  to  the  city  due  to  the  decision  in  the  Campbell 
case  fails. 

That  the  legislatiu'e  by  the  charter  provision  quoted 
intended  to  impose  a  statutory  obUgation  upon  the 
owner  of  property  abutting  a  public  street  in  the  city  of 
Auburn  "  to  make,  maintain  and  repair  the  sidewalk 
adjoining  his  lands  "  is  apparent  from  the  language  of  the 
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statute.  The  duty  imposed,  the-  statute  proceeds  to 
prescribe  the  liabUity  of  the  owner  for  a  failure  to  per- 
form the  legal  obligation  enjoined  in  the  following 
words:  "Such  owner  *  *  *  shall  be  liable  for  any 
injury  or  damage,  by  reason  of  omission,  failure  or 
negligence  to  make,  maintain  or  repair  such  sidewalk 
*  *  *  or  for  a  violation  or  non-observance  of  the 
OTdinances  relating  to  making,  maintaining  and  repairing 
sidewalks    *    *    *." 

The  subject  imder  consideration  by  the  legislature 
in  the  enactment  of  the  statute  in  question  was  the  duty 
of  the  owner  of  property  abutting  the  public  street  in  the 
city  of  Auburn  and  the  liabiUty  of  such  owner  for  a  failure 
or  omission  to  perform  the  duty,  or  neghgence  in  a  per- 
formance of  the  same.  The  statute  is  silent  as  to  any 
duty  or  liability  of  the  city  thereunder.  The  liability 
imposed  upon  the  owner  was  for  any  injury,  that  is  for 
any  violation  of  the  rights  of  another  resulting  in  loss 
or  harm  by  the  failure,  omission  or  neghgence  of  the 
owner  to  make,  maintam  or  repair  the  sidewalk  adjom- 
ing  his  property  as  required  by  the  statute.  In  the 
case  at  bar  by  reason  of  the  failure  of  the  defendant  to 
perform  the  statutory  duty  imposed  upon  him  the 
rights  of  the  plaintiff  were  violated  and  loss  and  harm 
inflicted  upon  her.  She  was  the  first  person  to  suffer  an 
injury.  The  fact  that  plaintiff  sustained  an  injury  did 
not  necessarily  result  in  an  injury  to  the  city.  Had  she 
commenced  action  against  the  city  she  might  have  been 
defeated  by  reason  of  failure  to  give  to  the  city  actual 
notice  of  the  defect  in  the  sidewalk  forty-eight  hours 
prior  to  the  accident  and  the  city  thereby  freed  from 
liabiUty.  On  the  other  hand  had  she  succeeded  in  such 
action  the  city  would  immediately  sustain  not  only  an 
injury  by  reason  of  the  action  of  the  property  owner  but 
likewise  damages  which  it  in  turn,  the  property  owner 
having  been  vouched  in  the  original  action,  could  recover 
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under  the  statute  against  the  property  owner.  Plaintiff 
was  not  required  to  first  institute  an  action  against 
the  city.  She  was,  if  so  advised,  privileged  to  do  so,  or  as 
she  elected,  to  bring  suit  directly  against  the  defendant 
owner. 

The  conclusion  we  have  reached  in  this  case  is  not  in 
conflict  with  the  decision  made  in  the  Campbell  case. 
The  charter  of  the  city  of  Rochester  considered  in  the 
Campbell  case  imposed  a  duty  upon  the  owner  of  a  lot 
or  piece  of  land  in  the  city  to  keep  the  sidewalks  in  good 
repair  and  to  remove  and  clear  away  snow  and  ice  there- 
from. While  the  duty  was  imposed  as  stated,  the 
Rochester  charter  did  not  contain  a  provision  hke  unto 
that  contained  in  the  charter  of  the  city  of  Auburn, 
creating  a  UabiUty  upon  the  property  owner  for  any 
injury  or  damage  by  reason  of  a  failure  to  make  such 
repairs  and  to  maintain  the  sidewalk  as  therein  provided. 

The  city  of  Auburn  under  its  charter  is  exempt  from 
liability  for  damages  or  injuries  sustained  by  any  person 
in  consequence  of  any  sidewalk  being  defective  or  out 
of  repair,  etc.,  unless  actual  notice  of  the  defective 
condition  of  such  sidewalk  shall  have  been  given  to  the 
commissioner  of  public  works  or  a  sidewalk  inspector  at 
least  forty-eight  hours  previous  to  such  damages  or 
mjury.  The  general  purpose  of  such  provision  is  to 
relieve  the  municipal  corporation  from  liabihty  by 
reason  of  constructive  notice.  The  municipal  corpora- 
tion is  of  necessity  entitled  to  reasonable  protection  but 
the  citizen  is  likewise  entitled  to  consideration.  The 
plaintiff  in  this  action  had  a  right  to  assume  that  the 
street  and  sidewalk  over  which  she  was  passing  was  in  a 
safe  condition  for  travel  thereon.  For  the  injury  she 
sustained  she  is  remediless  under  the  decision  below  as 
against  the  defendant  and  by  reason  of  lack  of  information 
sufficient  to  enable  her  to  serve  actual  notice  upon  the 
city  officers  may  be  deprived  of  a  remedy  for  the  injury 
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she  sustained.  In  view  of  the  existing  provisions  of  the 
charter  we  cannot  ascribe  such  intention  to  the  legislatiure. 

The  judgments  below  should  be  reversed  and  judgment 
ordered  overruling  defendant's  demiurer,  with  costs 
in  all  courts  to  appellant,  with  leave  to  defendant  upon 
payment  of  such  costs  within  twenty  days  to  answer. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Cuddeback, 
McLaughlin  and  Crane,  JJ.,  concur. 

Judgments  reversed,  etc. 


David  Levberg,  Respondent,  v.  Henry  D.  Schumacher, 

Appellant. 

Labor  Law  —  provision  that  every  vat  and  pan,  the  opening 
of  which  is  below  level  of  elbow  of  workman,  shaU  be  pro- 
tected —  such  provision  not  applicable  to  a  shallow  trough  set 
in  ground  and  used  for  cooling  red  hot  tires  in  a  wagonmaker's 
shop. 

The  Labor  Law  (Cons.  Laws,  ch.  31,  §  81,  subd.  1)  provides  that 
every  vat  and  pan  wherever  set  so  that  the  opening  or  top  thereof  is 
at  a  lower  level  than  the  elbow  of  the  operator  or  operators  at  work 
about  the  same  shall  be  protected  as  therein  set  forth.  The  com- 
plaint alleges  that  plaintiff  was  in  the  employ  of  the  defendant  at 
the  shop  and  place  of  business  of  the  defendant  and  that  he  and 
another  workman  were  engaged  in  cooling  off  in  a  trough  or  hole  full 
of  water  a  red  hot  tire  which  had  just  been  placed  on  a  wheel;  that 
in  the  course  of  the  work  of  cooling  off  the  tire  the  water  in  the 
trough  would  absorb  the  heat  from  the  tire  and  would  then  become 
warmer  and  warmer  and  would  be  changed  at  intervals  during  the 
course  of  the  work  by  adding  cold  water  which  was  obtained  from 
a  sink  near  the  trough;  that  while  so  engaged  in  his  work  he  slipped 
and  his  left  foot  and  leg  went  into  the  trough  while  it  contained  boil- 
ing hot  water  and  he  sustained  the  injuries  for  which  he  seeks  to  recover 
in  this  action.  It  is  also  alleged  in  the  bill  of  particulars  that  by 
reason  of  the  pipes  being  frozen  it  was  impossible  to  obtain  cold  water. 
The  defendant  is  a  wagonmaker  and  maintains  a  shop  in  which  he 
performs  his  work  and  in  which  plaintiff  was  employed.  The  trough 
is  a  wooden  box  set  in  the  ground  so  that  the  top  of  it  is  even  with 
the  surrounding  flag  or  brick  floor.     It  has  been  maintained  in  the 
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same  manner  during  the  twenty-three  years  that  the  defendant  has 
maintained  his  business  at  the  place  where  the  injury  occurred.  Held, 
that  such  a  trough  is  not  a  vat  or  imn  within  the  meaning  of  the 
statute,  and  that  there  is  nothing  obviously  or  inherently  dangerous 
in  this  trough  nor  was  such  an  accident  reasonably  to  be  anticipated. 
Levberg  v.  Schumacher,  173  App.  Div.  640,  reversed. 

(Argued  December  4,  1918;  decided  January  7,  1919.) 

Appeal,  by  permission,  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  July  19,  1916,  afltoning  a 
determination  of  the  Appellate  Term  which  afiirmed  a 
judgment  of  the  City  Court  of  the  city  of  New  York 
in  favor  of  plaintiff  entered  upon  a  verdict. 

.  The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Henry  Siegrist  and  Otto  D.  Parker  for  appellant. 
The  trough  in  question  was  not  a  "  vat "  or  ''  pan," 
within  the  meaning  of  section  81  of  the  Labor  Law. 
(2  Lewis'  Suth.  Stat.  Const.  [2d  ed.]  751,  §  393;  Sedgwick 
on  Stat.  Const.  [2d  ed.]  221;  Black  on  Interpretation  of 
Laws,  134;  Jenkins  v.  Lafayette  Box  Board  Co.,  43  Ind. 
App.  463;  Bell  v.  P.  &  G.  Mfg.  Co.,  152  App.  Div.  434; 
Rossiter  v.  Coopers^  Glue  Factory,  149  App.  Div.  752; 
155  App.  Div.  413.)  The  court  erred  in  charging  the 
jury  that  the  faUiure  to  provide  a  railing  was  conclusive 
evidence  of  defendant's  negligence.  {Wynkoop  v.  Ludlow 
Valve  Mfg.  Co.,  196  N.  Y.  324,  328;  Basel  v.  Ansonia 
Clock  Co.,  216  N.  Y.  356;  Glens  Falls  Portland  Cement 
Co.  V.  Travelers  Ins.  Co.,  162  N.  Y.  399;  Kimmerle  v. 
Carey  Printing  Co.,  144  App.  Div.  714;  Campbell  v. 
Kertscher  &  Co.,  146  App.  Div.  384;  Moskeivict  v.  AUens 
Sons  Rope  Co.,  153  App.  Div.  376;  Scott  v.  International 
Paper  Co.,  204  N.  Y.  49;  Gelder  v.  International  Ore 
Trealing  Co.,  150  App.  Div.  184;  Kieman  v.  Eidlitz,  109 
App.  Div.  726;  Fluker  v.  Ziegle  Brewing  Co.,  201  N.  Y.  40.) 
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Moses  FeUenstein  and  Morris  D.  Reiss  for  respondent. 
The  contrivance  in  question  was  a  vat  or  pan  within 
the  meaning  of  section  81  of  the  Labor  Law.  (Bohnhoff 
V.  Fischer,  210  N.  Y.  172;  Hudson  Iron  Co.  v.  Alger , 
54  N.  Y.  173.)  The  court  correctly  charged  that  the 
violation  of  section  81  of  the  act  constituted  negligence 
as  a  matter  of  law.  {Arnberg  v.  Kirdey,  214  N.  Y.  531; 
Scott  V.  Intemaiional  Paper  Co.,  204  N.  Y.  49.) 

Chase,  J.  This  action  is  brought  to  recover  damages 
for  injuries  sustained  by  reason  of  the  alleged  failure  of 
the  defendant  to  comply  with  section  81,  subd.  1,  of  the 
Labor  Law  (Consolidated  Laws,  chap.  31).  That  section 
of  the  statute  so  far  as  appUcable  to  this  case  provides: 
"  *  *  *  Every  vat  and  pan  wherever  set  so  that  the 
opening  or  top  thereof  is  at  a  lower  level  than  the  elbow 
of  the  operator  or  operators  at  work  about  the  same  shall 
be  protected  by  a  cover  which  shall  be  maintained 
over  the  same  while  in  use  in  such  manner  as  eflfectually 
to  prevent  such  operators  or  other  persons  falling  therein 
or  coming  in  contact  with  the  contents  thereof,  except 
that  where  it  is  necessary  to  remove  such  cover  while  any 
such  vat  or  pan  is  in  use,  such  vat  or  pan  shall  be  pro- 
tected by  an  adequate  railing  around  the  same.     *     *     *  '' 

The  complaint  alleges  that  plaintiff  was  in  the  employ 
of  the  defendant  "  at  the  shop  and  place  of  business  of 
the  defendant "  in  New  York  city;  that  on  a  day  named 
he  "  and  another  workman  *  *  *  were  engaged  in 
cooling  off  in  a  trough  or  hole  full  of  water  a  red  hot 
tire  which  had  just  been  placed  on  a  wheel; "  that  "  in 
the  course  of  said  work  of  coohng  off  the  tire,  the  water 
in  the  trough  would  absorb  the  heat  from  the  tire  and 
would  then  become  warmer  and  warmer  *  ♦  *  the 
water  in  said  trough  after  becoming  warm  would  be 
changed  at  intervals  during  the  course  of  the  work  by 
adding  cold  water  which  was  obtained  from  a  sink 
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right  near  the  said  trough/'  and  that  while  so  engaged  m 
his  work  he  slipped  and  his  left  foot  and  leg  went  into  the 
trough  while  it  contained  boiling  hot  water  and  he  sus- 
tained the  injuries  for  which  he  seeks  to  recover  in  this 
action. 

It  is  alleged  in  the  bill  of  particulars  that  ''  the  pipes 
leading  to  the  sink  mentioned  in  the  complaint  were 
frozen  and  permitted  by  the  defendant  to  be  so;  so  that 
it  was  impossible  to  obtain  cold  water  from  the  sink  and 
water  had  to  be  obtained  from  the  engine  which  water 
was  already  warm  when  placed  in  the  trough." 

The  defendant  is  a  wagonmaker  and  maintains  a  shop 
in  which  he  performs  his  work  and  in  which  plaintiff  was 
employed.  The  trough  is  a  wooden  box  set  in  the 
ground  so  that  the  top  of  it  is  even  with  the  surrounding 
flag  or  brick  floor.  It  has  been  mamtamed  in  the  same 
manner  during  the  twenty-three  years  that  the  defendant 
has  maintained  his  business  at  the  place  where  the  injury 
occurred.  The  question  is  whether  such  a  trough  is  a 
vat  or  pan  within  the  meaning  of  the  statute. 

The  purpose  for  which  the  trough  or  hole  was  main- 
tained being  to  cool  the  heated  iron  tires,  it  was  essential 
or  at  least  desirable  that  the  water  therein  should  be  cold, 
or  as  nearly  so  as  it  was  practical  to  maintain  it.  This 
is  recognized  by  the  plaintiff  as  appears  by  his  effort  to 
show  in  his  pleadings  why  the  water  at  the  time  his 
foot  sUpped  and  entered  the  hole  was  hot  enough  to 
scald  him.  There  is  no  evidence  tending  to  show  that  the 
defendant  was  neghgent  in  permitting  the  pipe  leading 
to  the  sink  near  the  trough  to  become  or  remain  frozen, 
or  that  the  plaintiff  was  in  any  way  prevented  from 
obtaining  water  only  "  somewhat  warm  "  to  renew  the 
water  in  the  trough  from  a  pomt  near  the  engine  except 
that  it  was  further  away  from  the  trough  than  the  sink 
and  required  a  greater  effort  to  obtain  it.  It  appears 
to  have  been  the  duty  of  the  plaintiff  to  change  the  water 
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in  the  trough,  but  on  the  mommg  in  question  it  had  been 
used  to  cool  eight  or  nine  pair  of  tires  without  change. 
We  do  not  think  that  the  statute  quoted  was  intended  to 
include  every  receptacle  about  a  shop  used,  as  was  the 
trough  or  hole  in  the  floor,  simply  to  hold  water  for  cooling 
purposes. 

The  water  in  the  trough  was  not  dangerous  to  the 
operator  or  operators  at  work  about  the  same  unless  it 
was  allowed  to  get  scalding  hot  through  failiure  of  the 
operator  or  operators  to  refill  it  with  cold  or  "  somewhat 
warm  "  water. 

The  statute  is  generally  for  the  "  protection  of  employees 
operating  machinery,''  and  in  the  part  thereof  quoted 
referring  to  vats  and  pans  it  is  intended  to  prevent 
"  operators  or  other  persons  falling  therein  or  coming 
in  contact  with  the  contents  thereof.''  No  one  seems 
ever  to  have  referred  to  the  trough  in  question  as  a  vat  or 
pan  or  reaUzed  that  there  was  any  danger  in  coming  m 
contact  with  the  contents  thereof  as  ordinarily  used. 
The  words  of  the  statute  are  used  with  their  ordinary 
meaning  and,  although  the  Labor  Law  should  be  construed 
in  view  of  the  purpose  for  which  it  was  enacted,  it 
should  not  be  extended  to  include  things  and  acts  not 
fairly  within  the  meaning  of  the  words  thereof  as  used  by 
the  legislature.  The  statute  was  not,  in  our  opinion, 
intended  to  include  a  trough  containing  water  which, 
except  for  unusual  circumstances  quite  independent 
of  the  use  of  the  trough  itself,  is  not  in  any  way  dangerous 
to  the  operator  or  persons  required  to  work  around  it. 

The  words  used  in  the  statute  as  defined  in  the  standard 
dictionaries  have  a  Umited  meaning  and  they  are  confined 
to  particular  receptacles.  If  the  purpose  of  the  statute 
quoted  was  to  compel  the  guarding  of  all  receptacles 
general  and  more  comprehensive  words  would  have  been 
used  to  express  such  intention. 

The  trial  court  in  substance  charged  the  jury  that  the 
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receptacle  in  the  floor  of  the  shop  is  included  in  the  words 
'*  vat  or  pan  "  as  used  in  the  statute,  and  then  further 
charged,  "  As  a  matter  of  law  I  charge  you  there  can  be  no 
question  of  negUgence  on  the  part  of  the  defendant; 
that  the  failure  of  the  defendant  to  fulfill  the  statutory 
obhgation  must  be  accepted  by  you  as  negligence  on  his 
part  and  the  plaintiff  is  entitled  to  your  verdict,"  imless 
he  was  guilty  of  contributory  negUgence.  The  question  of 
the  plaintiff's  contributory  negUgence  was  left  to  the  jury. 

The  trial  court  held  that  the  trough  was  a  pan  but  not 
a  vat.  The  AppeUate  Division  erroneously  stated  that 
the  trial  court  held  that  the  trough  was  a  vat  within  the 
meaning  of  the  statute  and  then  concurred  in  that  hold- 
ing. The  imcertainty  and  difference  of  opinion  in 
deciding  how  the  words  "  vat  or  pan ''  can  include  so  simple 
and  harmless  a  contrivance  ^  a  blacksmith's  trough  for 
cooUng  heated  irons  is  shown  by  what  has  been  said  by 
counsel  and  courts  in  this  case.  It  emphasizes  the  wisdom 
of  holding  that  the  legislature  did  not  intend  by  the 
statute  that  aU  receptacles  containing  Uquids  should 
come  within  its  provisions. 

It  seems  to  us  that  the  dissenting  justices  in  the 
Appellate  Division  were  right  in  holding  that  the  trough 
was  not  a  vat  or  pan  and  that  "  the  means  employed  to 
cool  the  tire  so  as  to  shrink  it  on  the  wheel  has  been 
employed  by  blacksmiths  from  the  earUest  days.  There 
is  nothmg  obviously  or  inherently  dangerous  m  this 
narrow,  shaUow  trough  nor  was  such  an  accident  reason- 
ably to  be  anticipated.  Statutes  are  to  be  given  a 
reasonable  construction.'' 

The  judgment  should  be  reversed  and  the  complaint 
dismissed,  with  costs  in  all  courts. 

HiscocK,  Ch.  J.,  CoLUN,  CuDDEBACK  and  Crane, 
JJ.,  concur;  Hogan,  J.,  dissents;  McLaughlin,  J.,  not 
sitting. 

Judgment  reversed,  etc. 
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Steel  Storage   and  Elevator  Construction   Com- 
•  PANY,  Respondent,  v.  F.  W.  Stock  et  al.,  Defendants, 
and  Alex  Stock,  Appellant. 

Builder's  contract  —  substantial  perf omxanee  —  quantum 
meruit  —  trial — requests  to  charge. 

1.  The  parties  entered  into  negotiations  for  a  contract  for  the 
construction  of  a  steel  grain  tank.  A  written  contract  was  prepared 
but  was  not  entered  into  owing  to  the  inability  of  the  parties  to  agree 
on  terms  of  payment.  Work  was  commenced,  however,  on  the  job 
and  plaintiff  claims  that  it  was  fully  completed.  Final  payment  was 
reused  because  of  defendant's  claim  that  the  work  was  not  done 
according  to  contract  specifications.  Plaintiff  contends  that  this  is 
an  action  on  qttantum  meruit,  that  it  is  entitled  to  recover  the  actual 
value  of  its  work  and  materials,  but  it  appears  that  its  bargain  was 
to  construct  the  plant  according  to  the  plans  and  specifications  which 
were  to  form  part  of  the  written  contract.  Plaintiff  relied  on  the 
price  si>ecified  in  the  unexecuted  contract  as  being  substantially  the 
fair  value  of  what  the  plans  and  sx)ecifications  called  for.  The  failure 
to  agree  on  a  price  and  terms  of  payment  did  not  excuse  plaintiff 
from  provinj?  performance.  Hence,  plaintiff  was  entitled  to  recover 
the  fair  value  of  its  work  and  materials  only  as  it  built  them  into  the 
devator  plant  which  it  agreed  to  construct. 

2.  The  capacity  of  the  elevator  which  was  to  be  built  was  to  be 
4,000  bushels  an  hour.  The  evidence  tended  to  show  that  its  capacity 
was  not  more  than  3,300  bushels  an  hour.  The  credibility  of  this 
evidence  was  for  the  jury,  but  it  squarely  presented  the  question 
of  non-performance  of  an  essential  featiure  t)f  the  contract.  The 
judge  charged  the  jury  generally  that  "  a  substantial  performance  of  • 
the  work  is  required."  The  plnintifflr  counsel  requested  the  jiu^  /\  ^ 
be  specifically  instructed  that  if  they  found  the  capacity  of  the 
elevator  was  not    more  than  3,300    bushels  per    hour  the  plaintiff 

could  not  recover  because  he  had  not  substantially  performed  his 
contract,  which  request  was  refused.  This  instruction  should  have 
been  given  and  failure  to  do  so  was  substantial  error. 

Sled  St<)Tage  &  ElevcUar  Construction  Co.  v.  Stock,  172  App.  Div. 
d36,  reversed. 

(Argued  December  11,  1918;  decided  January  7,  1919.) 
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Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  January  26,  1916,  aflfirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

August  Becker  and  Alonzo  G.  Hinkley  for  appellant. 
The  trial  court  erred  in  refusing  to  charge  the  jury  that 
the  plaintiff  had  failed  to  perform  the  Hillsdale  contract. 
And  again  it  erred  in  refusing  to  charge  the  jury  that  if 
they  found  that  the  plaintiff  had  not  fully  performed 
the  contract  according  to  the  plans  and  specifications, 
that  then  the  plaintiff  could  not  recover.  {Easthamptan 
L.  &  C.  Co.  V.  Worthington,  168  N.  Y.  407;  Sherwood  v. 
•HoutmaUf  73  Hun,  544;  Woodward  v.  Fuller,  80  N.  Y. 
312;  Fu^hs  v.  Saladino,  133  App.  Div.  710;  Spence  v. 
Ham,  163  N.  Y.  220;  Flannery  v.  Sahagian,  83  Him, 
109.)  The  plaintiff  did  not  substantially  perform  the 
Hillsdale  contract  as  a  matter  of  law.  The  trial  court 
erred  in  submitting  the  question  to  the  jury.  {Van 
Orden  v.  MacRa^,  121  App.  Div.  143;  Gompert  v.  Healy, 
149  App.  Div.  198;  Lashinsky  v.  Silverman,  48  Misc.  Rep. 
501;  Ketchum  v.  Harrington,  45  N.  Y.  S.  R.  59;  Rochkind 
V.  Jacobson,  126  App.  Div.  357;  Mitchell  v.  WiUiams,  80 
App.  Div.  527;  Fv^hs  v.  Saladino,  133  App.  Div.  710; 
Hollister  v.  Mott,  132  N.  Y.  18;  D'Amato  v.  Gentile,  54 
App.  Div.  625;  Nesbit  v.  Braker,  104  App.  Div.  393; 
Flaherty  v.  Miner,  123  N.  Y.  382;  North  American 
Wall  Paper  Co.  v.  Jackson  C.  Co.,  153  N.  Y.  Supp.  204; 
Northwestern  Theatrical  Assn.  v.  Hannigan,  218  Fed. 
Rep.  359.)  The  plaintiff  cannot  recover  as  for  a  sub- 
stantial performance  for  the  reason  that  it  failed  to  prove 
the  cost  of  remedying  the  defects  and  omissions  in  the 
Hillsdale  elevator.  The  trial  court  erred  in  refusing  to 
so  charge  the  jury.     {Spence  v.  Ham,  163  N.  Y.  220; 
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Carpenter  Co.  v.  Ellsworth,  151  App.  Div.  532;  Nesbit  v. 
Broker,  104  App.  Div.  393;  St.  George  Cord.  Co.  v.  City 
of  New  York,  143  App.  Div.  554;  Northwestern  Theatrical 
Assn.  V.  Hannigan,  218  Fed.  Rep.  359;  Norton  v.  U.  S. 
Wood  Preserving  Co.,  89  App.  Div.  237.)  The  plaintiflf 
having  failed  to  perform  its  contract  either  fully  or 
substantially  cannot  recover  for  what  it  has  done  upon 
the  theory  of  quantum  meruit.  {Gersmann  v.  Walpole, 
79  Misc.  Rep.  49;  Smith  v.  Brady,  17  N.  Y.  173;  Vedder 
v.  Lennon,  70  App.  Div.  252;  Tinley  v.  Van  Wert, 
119  App.  Div.  738;  MorreU  v.  Irving  F.  Ins.  Co.,  33 
N.  Y.  429.) 

A.  G.  Bartholomew  for  respondent.  The  trial  court 
charged  correctly  as  to  the  elevating  capacity  and  water 
proof  bins  of  the  Hillsdale  plant.  {Delafield  v.  Westfield, 
41  App.  Div.  24;  169  N.  Y.  582.) 

Pound,  J.  This  action  was  brought  to  recover  a 
balance  of  $13,000  for  work,  labor  and  services  performed 
and  goods,  wares  and  materials  furnished  in  the  con- 
struction of  a  grain  elevator  plant  at  Hillsdale,  Mich. 
Defendant  Alex.  Stock  alone  was  served.  The  answer 
sets  up  that  plaintiff  entered  into  a  contract  to  erect  an 
elevator  plant  for  defendant  in  accordance  with  certain 
plans  and  specifications  for  an  agreed  price  and  that 
plaintiff  failed  to  carry  out  the  terms  and  conditions  of 
the  agreement.  The  parties  had  entered  into  negotia- 
tions for  a  contract  for  the  construction  of  the  Hillsdale 
plant  for  the  sum  of  $24,200,  and  also  for  a  contract  for 
the  construction  of  a  steel  grain  tank  at  Litchfield, 
Mich.,  for  $5,000.  Written  contracts  were  prepared  in 
both  cases.  The  Litchfield  contract  was  duly  executed 
by  both  parties  and  the  tank  constructed,  but  the  Hills- 
dale contract  was  not  entered  into,  owing  to  the  inability 
of  the  parties  to  agree  on  terms  of  payment.     Work  was 
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commenced^  however,  on  the  Hillsdale  job  and  plaintiff 
claims  that  it  was  fully  completed.  Final  payment  was 
refused  because  of  defendant's  claim  that  the  work  was 
not  done  according  to  contract  specifications. 

Plaintiff  contends  that  this  is  an  action  on  quantum 
meruit,  and  that  it  is  entitled  to  recover  the  actual  value 
of  its  work  and  materials;  but  it  plainly  appears  that  its 
bargain  was  to  construct  the  Hillsdale  plant  according  to 
the  plans  and  specifications  which  were  to  form  part 
of  the  written  contract.  The  failure  to  agree  on  a  price 
and  terms  of  payment  did  not  excuse  plaintiff  from 
proving  performance.  To  hold  a  different  doctrine  would 
be  to  compel  the  defendant  to  pay  for  something  he  had 
not  bargained  for.  "  He  can  demand  payment  only 
upon  and  accordmg  to  the  terms  of  his  contract,  and  if 
the  conditions  upon  which  payment  is  due  have  not  been 
performed  then  the  right  to  demand  it  does  not  exist.'' 
{Smith  V.  Brady,  17  N.  Y.  173.)  Plaintiff  was  entitled 
to  recover  the  fair  value  of  its  work  and  materials  only 
as  it  built  them  into  the  elevator  plant  which  it  agreed  to 
construct.  {Stewart  v.  Newbury,  220  N.  Y.  379,  384.) 
It  relied  on  the  price  specified  in  the  unexecuted  contract 
as  being  substantially  the  fair  value  of  what  the  plans 
and  specifications  called  for.  A  small  item  of  extras  is 
included  in  its  demand.  One  of  the  specifications  of 
machinery  equipment  called  for  "  2  steel  elevator  legs, 
capacity  each  4,000  bu.  per  hr.,"  and  plaintiff's  chief 
engineer  testified  that  the  capacity  of  the  elevator  was  to 
be  4,000  bushels  an  hour  as  he  remembered  it.  No 
dispute  arises  on  this  point.  The  evidence  tended  to 
show  that  the  capacity  of  the  elevator  was  not  more  than 
3,300  bushels  the  hour.  The  credibility  of  this  evidence 
was  for  the  jury,  but  it  squarely  presented  the  question 
of  non-performance  of  an  essential  feature  of  the  contract. 

The  learned  court  in  general  terms  charged  the  jury 
correctly  on  this  point.    It  said:   "  A  substantial  per- 
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formanee  of  the  work  is  required.  Slight  omissions  or 
deviations  will  not  be  regarded,  but  all  essential  require- 
ments must  be  thoroughly  met." 

Defendant's  counsel  then  sought  to  have  the  jury 
instructed  more  specifically.  He  said:  "  I  ask  your 
honor  to  charge  the  jury  that  if  they  find  that  the  capacity 
of  the  elevator  was  not  more  than  3,300  bushels  per  hour, 
that  then  the  plaintiff  cannot  recover  because  he  has  not 
substantially  performed  his  contract."  Then  followed 
this  colloquy. 

The  court :  "  I  have  already  charged  that  if  the  plain- 
tiff has  not  substantially  performed  his  contract  he  cannot 
recover.  There  is  no  need  of  going  into  all  the  details 
about  that." 

Defendant's  counsel:  ''  I  think  that  I  ought  to  bring 
that  question  squarely  up,  because  as  I  view  the  evidence 
it  is  undisputed  that  this  Hillsdale  elevator  capacity 
did  not  exceed  3,300  bushels  per  hour." 

The  court:  "That  was  at  a  certain  state  of  the 
machinery.  There  was  testimony,  as  I  recall  it,  and  the 
jury  will  correct  me  if  I  am  in  error,  that  by  setting  up 
the  machinery'  they  could  get  a  better  —  greater  result." 

Defendant's  coimsel:   "  They  did  set  it  up." 

The  court :  "  They  could  set  it  up  more.  There  is 
nothing  here  on  which  I  could  hold  conclusively  that  they 
could  not  set  it  up  more  and  make  it  run  4,000.  I 
appreciate  that  there  is  testimony  to  that  effect,  that  it 
did  reach  only  3,300,  but  they  increased  the  speed  to  that 
amount  from  some  twenty-four  or  twenty-five  himdred  to 
thirty-three  himdred,  by  simply  adding  to  the  speed  of 
the  machinery." 

Defendant's  coimsel:  "Your  honor  will  recall  that 
the  lower  part  of  the  elevator  was  so  constructed  that 
they  could  not  crowd  the  elevator  beyond  that." 

The  court:  "  That  is  what  I  leave  for  the  jury  to  say, 
12 
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those  are  facts  in  connection  with  the  case  that  I  think 
are  not  conclusive  upon  me." 

Defendant's  counsel:  "  Your  honor  will  give  me  an 
exception  to  the  charge  as  made  and  to  the  refusal  to 
charge  as  requested." 

The  discussion  indicates  clearly  enough  that  the 
learned  court  had  in  mind  the  correct  application  of  the 
rule  that  plamtiflf  could  recover  nothing  unless  the  jury 
found  that  it  had  met  all  essential  requirements  of  the 
contract,  including  the  requirement  of  4,000  bushels 
capacity,  but  the  learned  court  did  not  at  any  time 
definitely  say  to  the  jury  that  the  plaintiff  could  not 
recover  any  sum  whatever  if  they  found  that  the  capacity 
of  the  elevator  was  limited  to  3,300  bushels  the  hour. 
If  they  so  found,  no  room  remained  for  conflicting 
inferences.  With  reluctance,  we  are  constrained  to  hold 
that  this  was  substantial  error.  The  jury  may  have 
failed  to  grasp  the  idea  that  they  could  not  find  for  the 
plaintiff  in  some  amount  on  some  theory  of  quantum 
meruit  under  which  plaintiff  would  be  entitled  to  recover 
the  fair  and  reasonable  value  of  the  work  and  materials 
actually  performed  and  furnished  by  it.  *  Here  was  a 
large  gram  elevating  plant  where  rapid  performance  was 
a  material  element.  Here  was  uncontradicted  —  if  not 
undisputed  —  evidence  that  in  an  important  detail  the 
elevator  was  seriously  defective.  On  this  state  of  facts 
we  have  a  verdict  as  to  the  elements  of  which  we  can  only 
conjecture,  but  which  is  substantially  less  than  plaintiff 
was  entitled  on  the  evidence  to  recover  for  full  per- 
formance, even  after  allowing  the  defendant  the  full 
amount  of  his  counterclaim  for  damages  for  non-per- 
formance of  the  Litchfield  contract.  Juries  are  at  times 
capricious,  and  it  may  be  that  the  reduction  was  made  on 
no  general  principles,  but  it  is  at  least  arguable  that  the 
attempt  was  made  to  give  some  credit  to  defendant  on 
account  of  the   inferior  capacity  of  the  elevator.    The 
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jury  should  have  been  plainly  told  that  they  could  not 
thus  adjust  the  differences  of  the  parties.  Abstract  legal 
propositions,  sound  in  themselves,  may  wholly  fail  to 
enlighten  if  their  appUcation  to  the  case  at  bar  is  not 
pointed  out.  Substantial  performance  is  a  term  of  law 
which  conveys  little,  if  any,  meaning  to  the  lay  mind 
and  ordinarily  sends  the  lawyer  to  his  digests  to  discover 
the  most  recent  illustrations  of  its  judicial  use. 

Plamtiflf  oflfered  no  proof  of  substantial  performance 
or  of  the  cost  of  remedying  defects.  Defendant  asked 
for  and  was  refused  instructions  that  plaintiff  could  not 
recover  upon  the  theory  of  substantial  performance. 
This  ruling  was  properly  excepted  to.  Strictly  speaking, 
this  was  fundamental  error  {Spence  v.  Ham,  163  N.  Y. 
220),  but  it  does  not  survive  the  imanimous  aflSrmance. 
If  it  were  not  for  the  specific  requests  above  set  forth, 
we  would  have  to  assume  that  the  evidence  contained 
everything  necessary  to  support  the  verdict.  {Cronin 
V.  Lord,  161  N.  Y.  90.) 

The  judgment  should  be  reversed  and  a  new  trial 
ordered,  with  costs  to  abide  the  event. 

HiscocK,  Ch.  J.,  CuDDEBACK,  Cardozo  and  Andrews, 
JJ.,  concur;  Chase  and  Collin,  JJ.,  dissent  on  ground 
the  jury  were  not  misled  by  the  rulings  of  the  trial  court 
mentioned  in  opinion. 

Judgment  reversed,  etc. 
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The  General  Fireprooping  Company,  Respondent, 
V.  The  Keepsdry  Construction  Company  et  al.. 
Defendants,  New  York  State  National  Bank, 
Appellant,  and  The  People  of  the  State  of  New 
York,  Respondent. 

Lien  Law  —  contract  for  furnishing  and  equipping  locker 
rooms  in  state  capitol  —  assignment  of  such  contract  to  bank 
as  security  for  loan  —  state  architect  proper  officer  with  whom 
to  file  assignment  —  trustees  of  public  buildings  must  consent 
to  such  assignment  —  if  such  consent  be  not  obtained  before 
assignment  is  filed,  the  assignment  cannot  be  enforced  as 
against  a  subsequent  mechanic's  lien  against  contractor  — 
appeal  —  question  of  irregularity  of  plaintiff's  lien  not  haying 
been  considered  by  AppeUate  Division,  such  question  cannot 
be  reviewed  in  Court  of  Appeals. 

1.  A  oonstruetion  oompany  made  a  contract  with  the  trustees  of 
public  buildings  of  the  state  for  furnishing  and  equipping  locker  and 
document  rooms  and  for  repairs,  fiu*nishing  and  equipping  of  the 
assembly  chamber  in  the  capitol  at  Albany.  The  plaintiff  subse- 
quently made  an  agreement  with  this  company  to  fiu*nish  some  of  the 
material  and  perform  some  of  the  work  under  the  first  mentioned 
contract.  Later,  the  construction  company  assigned  to  the  defendant 
bank  the  money  due  and  to  become  due  on  the  contract  as  security 
for  loans  and  advances  of  money  to  be  used  in  the  performance  of  its 
contract,  which  assignment  was  filed  in  the  state  comptroller's  office. 
Thereafter  the  plaintifiTs  notice  of  lien  was  filed  in  the  office  of  the 
state  comptroller  and  the  department  of  the  state  architect.  Hdd, 
that  section  16  of  the  Lden  Law  (Cons.  Laws,  ch.  33)  which  requires 
the  filing  of  the  assignment  of  such  a  contract  with  the  head  of  the 
department  or  bureau  having  charge  of  such  construction  in  order 
that  it  may  have  any  validity  includes  an  improvement  on  the  real 
property  of  the  state.  Held,  further,  that  the  state  architect  is  the 
head  of  the  department  having  charge  of  the  construction  to  which 
the  assignment  to  the  defendant  bank  relates  and  consequently  he  is 
the  officer  with  whom  the  assignment  should  have  been  filed  under 
this  section,  and  that  section  19-d  of  the  Public  Buildings  Law 
has  no  application   in  this  case. 
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2.  The  Appellate  Division  found  that  prior  to  the  delivery  of 
the  assignment  to  the  defendant  bank,  an  officer  of  the  construction 
company  took  the  same  to  the  state  architect's  office,  and  the 
assistant  secretary  in  the  architect's  office  procured  the  consent 
of  the  trustees  of  public  buildings  to  the  assignment  and  then  returned 
it  to  the  officer  of  the  construction  company.  Held,  that  the 
assignment  was  not  filed  in  the  architect's  office. 

3.  The  d^endant  bank  cannot  raise  the  question  that  the  plaintiff's 
notice  of  lien  was  irregular  and  invalid.  The  plaintiff  did  not  appeal 
from  that  part  of  the  judgment  which  held  the  notice  valid  and 
regular.  The  defendant  bank  did  not  appeal  from  the  Special  Term 
judgment  at  all.  The  Appellate  Division  not  having  considered  the 
question  it  is  not  open  to  review  in  this  court. 

General  Fireproofing  Co,  v.  Keepsdry  Const  Co.,  173  App.  Div.  628, 
affirmed. 


(Ai^ed  December  5,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  oi 
the  Supreme  Court  in  the  third  judicial  department, 
entered  July  14,  1916,  modifying  and  afltaning  as 
modified  a  judgment  in  favor  of  defendant,  appellant, 
entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

The  action  was  brought  to  foreclose  a  mechanic's 
Uen. 

On  November  15,  1914,  the  Keepsdry  Construction 
Company  made  a  contract  with  the  trustees  of  pubUc 
buildings  of  the  state  of  New  York  for  furnishing  and 
equipping  locker  and  document  rooms  and  for  repairs, 
furnishing  and  equipping  of  the  assembly  chamber  in  the 
capitol  at  Albany.  The  plaintiff  subsequently  in  Novem- 
ber made  an  agreement  with  the  Keepsdry  Construction 
Company  to  furnish  some  of  the  material  and  perform 
some  of  the  work  under  the  first  mentioned  contract. 

On  December  31,  1914,  the  Keepsdry  Construction 
Company  assigned  to  the  defendant,  the  New  York 
State  National  Bank,  the  money  due  and  to  become 
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due  on  the  contract  with  the  trustees  of  public  buildings 
as  security  for  loans  and  advances  of  money  to  be  used 
in  the  performance  of  its  contract,  which  assignment  was 
filed  in  the  state  comptroller's  oflBce  January  6,  1915. 

In  February  following,  the  plaintiff  filed  its  notice  of 
lien  against  the  money  of  the  state  accruing  under  the 
contract  with  the  Keepsdry  Construction  Company. 
The  plaintiff's  notice  of  lien  was  filed  in  the  office  of  the 
state  comptroller  and  the  department  of  the  state 
architect  in  February,  1915. 

Other  notices  of  hen  were  filed  against  the  same  money 
but  it  is  not  necessary  to  consider  them  now.  The 
controversy  here  is  between  the  plaintiff,  the  Greneral 
Fireproofing  Company,  with  its  notice  of  hen,  and  the 
defendant,  the  New  York  State  National  Bank,  with  its 
assignment.  The  position  of  the  plaintiff  is  that  the 
assignment  was  invaUd  because  of  the  failure  to  file  the 
same  in  the  department  of  the  state  architect  as  required 
by  section  16  of  the  Lien  Law. 

At  the  Special  Term  the  court  found  in  favor  of  the 
defendant,  the  bank,  and  postponed  the  plaintiff's  hen 
to  the  defendant's  assignment.  The  plaintiff  appealed 
from  so  much  of  the  judgment  of  the  Special  Term  as  thus 
postponed  its  lien  and  the  Appellate  Division  modified  the 
judgment  in  the  respect  appealed  from  and  gave  the 
plaintiff's  hen  preference  over  the  bank's  assignment. 
The  defendant,  the  bank,  appeals  to  this  court. 

James  F.  Tracey  for  appellant.  Section  16  of  the 
Lien  Law  does  not  apply  to  the  improvement  in  question 
for  the  reason  that  it  concerns  personal  and  not  real 
property.  (Gates  &  Co.  v.  Stevens  Const.  Co.j  220  N.  Y. 
38.)  Section  16  of  the  Lien  Law  has  no  appUcation  to 
public  improvements  upon  state  property  but  concerns 
only  municipal  property  and  municipal  corporate  moneys. 
{Armstrong  v.  State  Bank,  177  App.  Div.  265;  People  v. 
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RossHeTy  4  Cow.  143;  People  v.  Herkimer ,  4  Cow.  345; 
Matter  of  Columbian  Institute  Co.f  3  Abb.  Ct.  App.  Dec. 
239;  Matter  of  Utica,  73  Hun,  256;  Denton  v.  State, 
.72  App.  Div.  248;  People  v.  Gilbert,  18  Johns.  227.) 
If  section  16  of  the  Lien  Law  be  held  to  apply  to  improve- 
ments on  state  property,  then  the  assignment  to  the 
bank  was  properly  filed  in  the  offices  of  the  comptroller 
and  of  the  trustees  of  public  buildings.  {Armstrong  v. 
State  Bankj  177  App.  Div.  265;  Riverside  Const.  Co.  v. 
State,  218  N.  Y.  597.)  If  the  head  of  the  department 
having  charge  of  the  construction  of  the  public  improve- 
ment in  this  instance  is  to  be  considered  the  state  architect, 
then  the  assignment  of  contract  was  sufficiently  filed  in 
his  office.  {American  Radiator  Co.  v.  City  of  N.  Y.,  223 
N.  Y.  193;  Hawkins  v.  Mapes-Reeve  Const.  Co.,  178 
N.  Y.  236;  Smith  v.  City  of  New  Y(yrk,  32  Misc.  Rep. 
380;  Manton  v.  Brooklyn,  etc.,  Co.,  217  N.  Y.  284; 
N.   Y.  C.   Nat.  Bank  v.  Wood,  169  App.  Div.  817.) 

Frederick  Hulse  for  respondent.  The  assignment  to 
the  bank  is  invalid  as  against  mechanics^  lienors.  (Cons. 
Laws,  ch.  33,  §  16;  Bates  v.  S.  S.  Nat.  Bank,  157  N.  Y. 
322;  Kane  Co.  v.  Kinney,  174  N.  Y.  69;  Brace  v.  City 
of  Glover  smile,  167  N.  Y.  452;  Hill  v.  American  Surety 
Co.,  200  U.  S.  197.)  The  defendant  bank  cannot  attack 
the  validity  of  the  plaintiff's  Uen.  (Kelsey  v.  Wes- 
tern, 2  N.  Y.  500;  Robertson  v.  Bullions,  11  N.  Y.  242; 
Matter  of  Davis,  149  N.  Y.  539;  Wilson  v.  Mechanical 
Orguinette  Co.,  170  N.  Y.  542;  Levy  v.  Schreyer,  177 
N.  Y.  293.) 

Cuddeback,  J.  The  defendant.  New  York  State 
National  Bank,  contends  that  section  16  of  the  Lien  Law 
(Cons.  Laws,  ch.  33),  has  no  application  to  public 
improvements  upon  state  property,  but  concerns  only 
municipal  property  and  municipal  corporate  money. 
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Section  16  of  the  Lien  Law  reads  as  follows: 
"§16.  No  assignment  of  a  contract  for  the  perfonnance 
of  labor  or  the  furnishing  of  materials  for  a  public  improve- 
ment, or  of  the  money,  or  any  part  thereof,  due,  or  to 
become  due,  therefor,  nor  an  order  drawn  by  the  cwi- 
tractor  or  sub-contractor  upon  the  municipal  corporation, 
or  the  head  of  the  department  or  bureau  having  charge 
of  the  construction  of  such  public  improvement,  or  the 
financial  oflScer  of  the  miuiicipal  corporation,  or  other 
oflScer  or  person  charged  with  the  custody  and  disburse- 
ment of  the  corporate  funds  applicable  to  the  contract 
for  such  public  improvement,  shall  be  valid  imtil  such 
assignment  or  order,  or  a  copy  thereof,  be  filed  within 
ten  days  after  the  date  of  such  assignment  of  contract, 
or  such  assignment  of  money,  or  such  order,  with  the 
head  of  the  department  or  bureau  having  charge  of 
such  construction,  and  with  the  financial  officer  of  the 
municipal  corporation,  or  other  officer  or  person,  charged 
with  the  custody  and  disbursement  of  the  corporate 
fimds  appUcable  to  the  contract  for  such  pubUc  improve- 
ment, and  such  assignment  or  order  shall  have  effect  and 
be  enforceable  from  the  time  of  such  filing,  and  no  sudi 
assignment  or  order  shall  have  any  validity  until  the 
same  shall  have  been  so  filed.  The  financial  officer  of  the 
municipal  corporation,  or  other  oflBcer  or  person  with 
whom  the  assignment,  order,  or  copy  thereof,  is  filed, 
shall  enter  the  facts  relating  to  the  same  in  the  lien  book 
or  other  book  provided  for  such  purpose." 

It  will  be  observed  that  this  section  makes  special 
mention  of  a  contract  with  a  "  municipal  corporation  " 
and  designates  the  money  to  which  the  assignment  relates 
as  "  corporate  funds.''  The  Appellate  Division  of  the 
fourth  department,  upon  the  strength  of  these  words  in 
the  statute,  has  held  that  the  section  has  no  appUcation 
to  a  contract  with  the  state  but  is  limited  to  contracts 
with    a    municipal    corporation.     {Armstrong    v.    State 
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Bank  of  MayviUe,  177  App.  Div.  265.)  The  counsel 
for  the  bank  relies  upon  this  decision  to  support  his 
argument. 

I  think  the  interpretation  of  section  16  of  the  Lien  Law 
made  by  the  Appellate  Division  in  the  case  cited  is  too 
narrow  and  imduly  restricts  its  application.  The  words 
"  municipal  corporation  "  and  "  financial  oflScer  of  the 
miuiicipal  corporation  "  in  the  section  are  always  followed 
by  the  wonds  "  or  head  of  the  department  or  bureau 
having  charge  of  such  pubUc  unprovement ''  or  "  other 
officer  or  person  charged  with  the  custody  and  dis- 
bursement of  the  corporate  funds  applicable  to  the 
contract ''  or  words  of  similar-import. 

If  it  was  intended  that  the  section  should  apply  only 
to  municipal  corporations,  the  use  of  these  alternative 
expressions  would  4>e  entirely  inexplicable.  The  term 
"  municipal  corporation ''  includes  a  coimty,  town, 
school  district,  village  and  city  or  any  territorial  division 
of  the  state  established  by  law,  with  powers  of  local 
government.  (Gen.  Corp.  Law  [Cons.  Laws,  ch.  23],  §  3.) 
If  the  alternative  provisions  in  section  16  do  not  apply  to 
the  state,  it  is  difficult  to  see  how  they  have  any  force  at 
all. 

The  opening  words  of  section  16  are  general  and  have 
reference  to  the  assignment  of  all  contracts  for  public 
improvements  or  the  money  due  thereon,  and  section  2 
of  the  Lien  Law  defines  the  term  "  pubUc  improvement  " 
to  mean  an  improvement  on  any  real  estate  belonging  to 
the  state  or  a  miuiicipal  corporation. 

The  language  of  section  16  is,  therefore,  easy  of  inter- 
pretation, and  taken  in  its  ordinary  sense  and  meaning^ 
includes  an  improvement  on  the  real  property  of  the 
state. 

The  word  "  corporate "  used  to  define  the  money 
assigned,  as  mentioned  in  section  16,  to  which  the  defend- 
ant attaches  some  importance,  is  certainly  not  an  apt 
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word  to  define  state  funds.  Still  it  is  not  entirely 
inaccurate.  State  money  is  certainly  not  individual 
money,  and  in  a  broad  sense  is  correctly  spoken  of  as 
corporate  funds.  But  if  it  were  otherwise,  a  misuse  of 
the  word  '*  corporate  ''  should  not  defeat  the  plain  purpose 
of  the  section  as  we  find  it  to  be. 

Section  16  of  the  Lien  Law  has  long  been  regarded  as 
regulating  assignments  of  money  due  from  the  state  for 
a  pubUc  improvement,  and  if  we  now  hold  that  it  does  not 
apply,  it  will  be  to  overturn  a  well-settled  practical  con- 
struction of  the  law,  and  that  conclusion  we  should  avoid 
if  another  end  is  just  as  apparent. 

The  defendant  bank  also  contends  that  the  oflSce  of 
the  trustees  of  pubUc  buildings  was  the  proper  place  in 
which  to  file  the  assignment  under  section  16  of  the 
Lien  Law,  and  that  the  department  ®f  the  state  architect 
was  not  the  proper  place  of  fiUng. 

Section  16  says  the  assignment  shall  "  be  filed  with  the 
head  of  the  department  or  bureau  having  charge  of  such 
construction.''  Under  the  PubUc  Buildings  Law  (Cons. 
Laws.  ch.  44),  as  amended  by  chapter  111  of  the  Laws  of 
1914,  the  state  architect  is  made  the  head  of  the  depart- 
ment of  architecture.  The  statute  then  further  provides 
that  the  state  architect  shall  prepare  the  drawings  and 
specifications  for  and  shall  supervise  the  construction  of 
all  new  buildings  erected  at  the  expense  of  the  state, 
except  as  otherwise  provided,  and  shall  also  prepare  draw- 
ings and  specifications  for  the  alteration  and  improve- 
ment of  existing  buildings,  and  shall  see  that  the  mate- 
rials furnished  and  the  work  performed  in  constructing, 
altering  or  improving  any  such  buildings  are  in  accord- 
ance with  the  drawings  and  specifications,  and  that  the 
interests  of  the  state  are  fully  protected.  This  statute 
does  not  leave  much  room  for  dispute  that  the  state 
architect  is  the  head  of  the  department  having  charge  of 
the  construction  to  which  the  assignment  of  the  defend- 
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ant  bank  relates  and  consequently  the  state  architect  is 
the  oflScer  with  whom  the  assignment  should  have  been 
filed  imder  section  16  of  the  Lien  Law. 

Counsel  for  the  appellant,  the  bank,  refers  to  section 
19-d  of  the  Public  Buildings  Law  which  provides  that  the 
article  which  contains  the  foregoing  provision  relating 
to  the  state  architect  shall  not  apply  to  contracts  for 
plans,  drawings,  specifications  and  superintendence  for 
the  construction,  erection,  alteration  or  improvement  of 
state  buildings  in  Albany  under  the  jurisdiction  of  the 
trustees  of  public  buildings.  Counsel  argues  therefrom 
that  the  article  does  not  apply  to  the  improvement  here 
imder  consideration.  But  the  article  of  the  PubUc 
Buildings  Law  which  contains  section  19-d  provides  for 
obtaining  the  services  of  architects  to  prepare  plans  and 
specifications  for  pubUc  buildings  and  to  superintend 
the  construction  thereof  in  competition,  and  section 
19-d  merely  provides  that  contracts  for  architectural 
services  so  obtained  shall  not  apply  to  the  state  build- 
ings in  Albany.  We  are  not  deaUng  here  with  any  con- 
tract for  plans  and  specifications  or  for  superintend- 
ence. Section  19-d,  therefore,  has  no  application  in  this 
case. 

The  trustees  of  public  buildings  with  whom  the  defend- 
ant bank  says  the  assignment  should  have  been  filed,  are 
the  governor,  president  of  the  senate  and  speaker  of  the 
assembly  (Public  Bldgs.  Law,  §  2) ,  and  the  finding  of 
the  court  is  that  the  trustees  of  public  buildings  keep  no 
files  or  dockets  for  liens  and  have  no  office  of  their  own  as 
trustees.  Therefore,  it  evidently  was  not  intended  that 
the  assignment  should  be  filed  with  them. 

In  the  next  place  the  defendant  bank  argues  that  its 
assignment  was  filed  in  the  office  of  the  state  architect. 
It  is  necessary  to  a  valid  assignment  that  the  trustees  of 
public  buildings  should  consent  thereto.  (State  Finance 
Law  [Cons.  Laws,    ch.  56],  §  43.)     It  appears,  as  the 
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Appellate  Division  found,  that  prior  to  the  deUvery  of  the 
assignment  to  the  defendant  bank,  an  officer  of  the  Keeps- 
dry  Construction  Company  took  the  same  to  the  state 
architect's  office  and  the  assistant  secretary  in  the  archi- 
tect's office  procured  the  consent  of  the  trustees  of  public 
buildings  to  the  assignment  and  then  returned  it  to  the 
officer  of  the  Keepsdry  Construction  Company. 

The  evidence  upon  this  point  abundantly  supports  the 
finding  of  the  Appellate  Division.  The  facts  being  as  the 
Appellate  Division  foimd,  the  assignment  had  no  inception 
until  it  was  subsequently  delivered  to  the  bank,  and  it 
was,  therefore,  not  in  force  when  in  the  hands  of  the 
assistant  secretary  in  the  architect's  office.  The  further 
finding  of  the  Appellate  Division  that  the  assignment 
was  not  filed  in  the  state  architect's  office  has,  there- 
fore, support  in  the  evidence  and  is  conclusive  in  this 
court. 

Again,  the  argument  of  the  defendant  bank  is  that  the 
plaintiff's  notice  of  hen  was  irregular  and  invaUd  because 
it  relates  to  personal  and  not  real  property  for  which  the 
law  gives  no  hen,  because  it  relates  to  materials  or  labor 
to  be  furnished  in  the  future,  for  which  the  law  gives 
no  hen  as  to  public  improvements,  and  because  the  lien 
was  not  continued  by  an  order  of  the  court  as  required  by 
section  18  of  the  Lien  Law. 

But  the  defendant  bank  cannot  raise  these  questions 
here.  The  judgment  of  the  Special  Term  was  that  the 
plaintiff  by  its  notice  had  acquired  a  vaUd  lien  upon  the 
moneys  due  upon  the  contract  between  the  Keepsdry 
Construction  Company  and  the  state  of  New  York. 
The  plaintiff  did  not  appeal  from  that  part  of  the  judgment 
but  only  from  the  part  thereof  which  postponed  its  lien 
to  the  bank's  assignment.  The  defendant  bank  did  not 
appeal  from  the  Special  Term  judgment  at  all.  The 
Appellate  Division  reversed  the  judgment  of  the  Special 
Term  only  so  far  as  it  was  appealed  from,  and  as  its 
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opinion  shows,  did  not  consider  the  respondent's  attacks 
on  the  validity  of  the  plaintiff's  notice  of  Uen.  The 
jurisdiction  of  this  court  is  limited  to  a  review  of 
actual  determinations  of  the  Appellate  Division.  (Code 
Civ.  Pro.  §  190.)  The  Appellate  Division  not  having 
considered  the  question  raised,  which  involves  that  part 
of  the  judgment  of  the  trial  court  upholding  the  regularity 
and  vaUdity  of  the  plaintifif's  notice  of  Uen,  the  question 
is  not  open  to  review  in  this  court.  ( Kelsey  v.  Western, 
2  N.  Y.  500.) 

The  judgment  appealed  from  should  be  aflSrmed,  with 
costs. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Hogan,  McLaugh- 
lin and  Crane,  JJ.,  concur. 

Judgment  afiirmed. 


Sarah   R.   Mann,   Appellant,   v.    Ferdinand   Munch 

Brewery,  Respondent. 

Landlord  and  tenant  —  person  other  than  lessee  in  possession 
of  leasehold  premises  —  presumption  and  evidence  that  such 
person  is  in  possession  as  assignee  —  when  estopped  from 
deftying  assignment  —  annulment  of  lease  by  warrant  remov- 
ing tenant  —  when  effect  thereof  abrogated  by  agreement  of 
parties. 

1.  Where  a  person  other  than  the  lessee  is  shown  to  be  in  i)08session 
of  leasehold  premises  the  law  presumes  that  the  lease  has  been 
assigrned  to  him  and  that  the  assignment  was  sufficient  to  transfer 
the  term  and  to  satisfy  the  Statute  of  frauds.  So  also  payment 
of  rent  by  the  occupant  to  the  plaintiff  when  the  occupant  has  been 
let  into  possession  by  the  original  lessee  is  prima  facie  evidence  of  the 
assignment  of  the  term,  and  a  person  in  possession  who  holds  himself 
out  to  the  landlord  as  assignee  is  estopped  from  denying  the  assign- 
ment or  objecting  that  the  assignment  was  not  in  writing. 

2.  Usually  the  issuing  of  a  warrant  for  the  removal  of  a  tenant 
from  demised  premises  cancels  the  agreement  for  the  use  of  the  prem- 
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ises  and  annuls  the  relation  of  landlord  and  tenant.  (Code  Civ.  Pro. 
§  2253.)  The  parties  may,  however,  as  they  did  in  this  case,  agree 
to  the  contrary  and  render  the  lessee  liable  to  the  end  of  the  term 
although  out'  of  possession,  and  an  assignee  may  also  contract  that 
he  will  remain  liable  after  possession  has  terminated  and  for  the 
period  of  the  lease. 

3.  In  this  case  there  is  evidence  justifying  the  finding  that  the 
defendant  expressly  agreed  and  undertook  to  carry  out  the  te»"ms 
of  the  lease  in  question.  By  such  assumption  it  took  upon  itself  the 
obligation  of  the  lessee  to  continue  liable  for  the  payment  of  the  rent 
after  the  abandonment  of  the  premises  or  after  a  final  order  in 
summary  proceedings,  and  it  is  a  fair  inference  from  the  facts  that 
the  assumption  was  in  consideration  of  the  assignment  and  consent 
thereto  by  the  landlord. 

Mann  v.  Munch  Brewery,  173  App.  Div.  746,  reversed. 

(Submitted  December  4,  1918;  decided  January  7,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
July  10,  1916,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court  and  granting 
a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Leon  Sanders  and  Jacob  Zelenko  for  appellant.  Privity 
of  contract  between  plaintiflF's  assignor  and  defendant  was 
conclusively  established.  (McAdam  on  Landl.  &  Ten. 
[4th  ed.]  889,  §247;  Mayer  v.  Wylie,  43  Hun,  547; 
122  N.  Y.  663;  Frank  v.  N.  7.,  etc.,  R.  R.  Co.,  122  N.  Y. 
197;  Dassori  v.  Yarek,  71  App.  Div.  538;  Zinwell  v. 
IVcowitZy  83  Misc.  Rep.  42;  Steward  v.  Lang  Island  R.  R. 
Co.y  102  N.  Y.  601.)  The  condition  of  the  lease  con- 
tinning  liability  for  the  payment  of  rent  survives  dis- 
possession. {Michaels  v.  Furst,  169  N.  Y.  381 ;  McReady 
V.  Lindenborny  172  N.  Y.  400;  Baylies  v.  Ingram,  84 
App.  Div.  360;  181  N.  Y.  518;  Slater  v.  Von  Chorus,  120 
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App.  Div.  16;  Chamberlain  v.  Parker,  45  N.  Y.  569; 
Delavallette  v.  Wendt,  75  N.  Y.  579;  Dickinson  v.  Harty 
142  N.  Y.  183.)  Assuming  for  the  sake  of  argument 
that  the  liability  of  defendant  arose  out  of  privity  of 
estate  only,  it  is  nevertheless  well  settled  that  the  dis- 
possession of  defendant  did  not  terminate  its  liabihty  for 
damages  for  breach  of  the  covenant  to  pay  rent.  {Paddetl 
V.  James,  84  Misc.  Rep.  212;  Astor  v.  Lamoreux,  4  Sandf. 
524;  Frank  v.  N.  7.,  etc.,  R.  Co.,  122  N.  Y.  197;  Steward 
V.  Long  Island  R.  R.  Co.,  102  N.  Y.  601;  Dassori  v. 
Yarek,  71  App.  Div.  538;  Tate  v.  Neary,  52  App.  Div.  78; 
Paddell  v.  Janes,  84  Misc.  Rep.  212;  Zinwell  v.  Ilkovritz, 
83  Misc.  Rep.  42;  Solomon  v.  Gleichenhaus,  131  N.  Y. 
Supp.  599;  Boreel  v.  Lawton,  90  N.  Y.  293.) 

Victor  E.  Whitlock  for  respondent.  In  so  far  as  defend- 
ant's Uability  as  assignee  is  claimed  to  rest  on  privity  of 
estate,  this  liability  ceased  after  the  lease  was  terminated 
by  dispossess  proceedings  and  the  premises  surrendered 
to  the  landlord.  {78th  St.  &  Broadway  Co.  v.  Purcell 
Mfg.  Co.,  152  N.  Y.  Supp.  52;  Frank  v.  N.  Y.,  etc.,  R.  R. 
Co.,  122  N.  Y.  197;  Dassori  v.  Zarek,  71  App.  Div.  538.) 
The  clause  in  the  lease  purporting  to  continue  the  UabiUty 
for  rent  of  an  assignee  of  the  lease  after  dispossess  pro- 
ceedings was  not  bindmg  upon  the  defendant  whose 
tenancy  by  privity  of  estate  was  then  extinguished. 
{PaddeU  v.  Janes,  84  Misc.  Rep.  221;  Baylies  v.  Ingram, 
§4  App.  Div.  360;  181  N.  Y.  518;  Michaels  v.  Fishel, 
169  N.  Y.  385;  McCready  v.  Lindenborn,  172  N.  Y.  400; 
Slater  v.  Von  Chorus,  120  App.  Div.  16;  Century  Holding 
Co.  V.  Ebling  Brewing  Co.,  162  N.  Y.  Supp.  1061,  1065; 
Dassori  v.  Zarek,  71  App.  Div.  538;  Adams  v.  Koehler, 
136  App.  Div.  623.)  In  so  far  as  defendant's  liability  is 
rested  upon  privity  of  contract,  the  evidence  does  not 
establish  a  valid  contract  binding  the  defendant  to  the 
obligations  of  the  lease.     {Dassori  v.  Zarek,   71   App. 
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Div.  538;  Trotter  v.  Hughes,  12  N.  Y.  74;  Stebbins  v. 
Hall,  29  Barb.  524.) 

Crane,  J.  This  appeal  brings  up  for  review  the  rights 
of  a  lessor  to  recover  from  an  assignee  rent  due  under  a 
lease  accruing  after  dispossession.  On  the  1st  day  of 
February,  1910,  Max  Mann  leased  to  Sarah  Fish  the 
premises  274  Broome  street,  Manhattan  borough,  New 
York  city,  for  the  term  of  five  years  and  two  months, 
beginning  the  1st  day  of  March  of  the  same  year.  The 
term,  therefore,  expired  May  1st,  1915.  The  leased 
property  was  a  comer  store  and  basement  used  as .  a 
saloon.  Sarah  Fish  remained  in  the  property  until 
November,  1910,  when  the  defendant,  Ferdinand  Munch 
Brewery,  took  possession  and  held  it  until  dispossessed 
in  August  of  1913.  The  brewery  paid  the  rent  according 
to  the  lease  from  November,  1910,  until  and  including 
August  of  1913.  This  action  is  brought  to  recover  the 
rent  falling  due  each  month  from  September,  1913,  up 
to  and  including  April,  1914.  As  stated,  during  this 
period  the  brewery  was  out  of  possession. 

The  action  is  based  upon  certain  covenants  in  the 
lease  hereafter  mentioned,  and  which,  it  is  claimed,  were 
binding  upon  the  defendant  as  assignee.  The  one  ques- 
tion submitted  to  the  jury  is  now  immaterial  as  it  only 
related  to  the  lessor's  authorization  by  the  defendant  to 
rent  the  premises  in  order  to  reduce  the  damage.  Upon 
the  questions  here  involved  both  sides  moved  for  a 
direction  of  a  verdict  which  was  given  in  favor  of  the' 
plaintiff,  an  assignee  of  the  lessor.  The  Appellate 
Division  having  reversed  the  judgment,  the  plaintiff 
comes  to  this  court  under  a  stipulation  for  judgment 
absolute  in  case  this  appeal  is  decided  against  her.  The 
reversal  by  the  Appellate  Division  was  solely  upon 
questions  of  law  as  there  is  no  statement  in  the  order 
that  the  facts  as  found  were  not  approved. 
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In  order  to  recover  the  plaintiflF  was  obliged  to  prove 
that  the  Ferdinand  Munch  Brewery  was  an  assignee 
of  the  lease  and  also  had  assumed  the  covenants  con- 
tained therein. 

Upon  the  first  point  there  was  ample  evidence  to 
establish  the  conclusion  of  the  trial  judge  that  the 
brewery  was  in  possession  as  assignee.  Where  a  person 
other  than  the  lessee  is  shown  to  be  in  possession  of 
leasehold  premises  the  law  presumes  that  the  lease  has 
been  assigned  to  him.  It  further  presumes  that  the 
assignment  was  suflScient  to  transfer  the  term  and  to 
satisfy  the  Statute  of  Frauds.  {Frank  v.  New  York, 
Lake  Erie  &  Western  Railroad  Company,  122  N.  Y.  197.) 

Payment  of  rent  by  the  defendant  to  the  plaintiff 
when  the  defendant  has  been  let  into  possession  by  the 
original  lessee  is  Tprima  facie  evidence  of  the  assignment 
of  the  whole  term.  {Bedford  v.  Terhune,  30  N.  Y.  453, 
459.)  A  person  in  possession  who  holds  himself  out  to 
the  landlord  as  assignee  is  estopped  from  denying  the 
assignment  or  objectmg  that  the  assignment  was  not  in 
writing.     {Carter  v.  Hammett,  18  Barb.  608.) 

To  aid  the  plaintiflF  there  was  evidence  of  an  assign- 
ment other  than  this  presumption  of  law.  On  the  15th 
day  of  February,  1910,  the  lessor  had  given  his  written 
consent  to  the  assignment  of  the  lease  to  the  Ferdinand 
Munch  Brewery  as  collateral  security,  and  on  November 
30th,  1910,  he  wrote  a  letter  to  the  brewing  company 
beginning  with  this  statement: 

"  You  have  the  assignment  of  the  lease  of  my  store 
No.  274  Broome  Street,  and  you  are  in  possession."  He 
asked  about  the  payment  of  the  rent. 

The  defendant  does  not  deny  this  statement  in  the 
reply  sent  the  next  day,  but  promises  to  pay  the  rent 
each  month  thereafter.  This  might  very  properly  be 
considered  an  admission  that  the  brewery  had  an  assign- 
ment of  the  lease  of  the  store  at  274  Broome  street.    With 
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the  presumption  that  accompanies  possession  and  this 
evidence  we  think  there  was  ample  proof  of  the  assign- 
ment of  the  lease  to  the  Ferdinand  Munch  Brewery. 

Upon  the  second  point  of  the  plaintiff's  case  it  is 
necessary  to  refer  to  that  covenant  in  the  lease  which 
it  is  claimed  the  defendant  assumed  and  thereby  bound 
itself  to  pay  the  rent  reserved  to  the  end  of  the  term. 
Sarah  Fish,  the  lessee,  made  the  following  agreement: 

"  If  the  tenant  is  dispossessed  by  the  issuance  of  service 
of  any  warrant  or  final  order  in  summary  proceedings, 
or  if  he  abandon  the  premises,  he  shall  nevertheless 
continue  liable  for  the  payment  of  the  rent  and  the 
performance  of  all  of  the  other  conditions  herein  con- 
tained. The  tenant  shall  not  be  relieved  from  liability 
for  payment  of  rent,  by  any  assignment  which  may  be 
made  of  this  lease,  whether  with  or  without  the  consent 
of  the  Landlord,  but  each  and  every  assignee  and  assignor 
of  this  lease  shall  continue  to  remain  liable  for  the 
payment  of  the  rent  and  the  performance  of  all  the 
covenants  and  conditions  herein  contained  until  the 
expiration  of  the  entire  term  thereof." 

As  to  her,  such  an  agreement  was  legal  and  survived 
her  eviction  in  summary  proceedings  by  the  lessor. 
Usually  the  issuing  of  a  warrant  for  the  removal  of  a 
tenant  from  demised  premises  cancels  the  agreement  for 
the  use  of  the  premises  and  annuls  the  relation  of  landlord 
and  tenant.  (Code  of  Civil  Procedure,  section  2253.) 
The  parties  may,  however,  as  they  did  in  this  case,  agree 
to  the  contrary  and  render  the  lessee  Uable  to  the  end 
of  the  term  although  out  of  possession.  {Baylies  v. 
Ingram,  84  App.  Div.  360;  affd.,  181  N.  Y.  518;  Michaels 
V.  Fishel,  169  N,  Y.  381;  McCready  v.  lAndenbom,  172 
N.  Y.  400.) 

An  assignee  may  also  contract  that  he  will  remain 
liable  after  possession  has  terminated  and  for  the  period 
of  the  lease.     {Port  y.  Jackson,  17  Johns.  239.)     We  do 
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not  say  that  the  Ferdinand  Munch  Brewery  by  accepting 
the  assignment  and  nothing  more  would  be  bound  by 
the  covenant  and  agreement  of  the  lease  above  quoted. 
The  rule  is  that  the  liability  of  an  assignee  grows  out 
of  the  privity  of  estate  and  that  only.  It  ceases  when 
that  privity  ceases  to  exist  and  each  successive  assignee 
is  liable  only  for  such  breaches  of  covenant  as  occur 
while  there  is  privity  of  estate  between  him  and  the 
lessor.  The  covenant  to  pay  rent  runs  with  the  land. 
{Bedford  v.  Terhune,  30  N.  Y.  453;  Stewart  v.  L.  L  R. 
R.  Co.,  102  N.  Y.  601;  Consolidated  Coal  Co.  v.  Peers, 
166  111.  361;  Donaldson  v.  Strong,  195  Mass.  429;  Tate 
V.  Neary,  52  App.  Div.  78;  Stone  v.  Auerhach,  133  App. 
Div.  75.)  When  the  privity  of  estate  is  broken  by 
re-assignment  of  the  lease  or  surrender  of  possession  the 
liability  of  the  assignee  on  the  covenants  is  at  an  end, 
{Frank  v.  New  York,  Lake  Erie  &  Western  Railroad 
Company,  supra;  Durand  v.  Curtis,  57  N.  Y.  7.)  The 
assignee  is  only  bound  by  the  covenants  so  long  as  he 
retains  possession.  {Astor  v.  UArruyreux,  4  Sandf.  524; 
Dassori  v.  Zarek,  71  App.  Div.  538;  Adams  v.  Koehler  & 
Co.,  136  App.  Div.  623;  Tate  v.  McCarmick,  23  Hun,  218; 
Paid  V.  Nurse,  8  B.  &  C.  K.  B.  486;  Burnett  v.  Lynch,  5 
B.  &  C.  K.  B.  589,  602.) 

This  case,  however,  goes  much  further,  for  there  is 
evidence  justifying  the  finding  that  the  brewery  expressly 
agreed  and  imdertook  to  carry  out  the  terms  of  the  lease 
as  expressed  and  contained  therein. 

After  it  had  entered  into  possession,  the  owner  wrote 
the  letter  of  November  30th,  above  referred  to,  asking 
to  whom  he  should  look  for  payment  of  the  rent  under 
the  lease  in  the  future.  The  defendant  stated  in  writing 
that  a  check  had  already  been  sent  for  the  rent  for  the 
past  month  and  used  these  words:  "  We  will  send  you  a 
check  for  the  rent  on  each  Monday  of  the  month  and 
assume  the  lease.^^    To  assume  the  lease  meant  to  assume 
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all  of  it  and  not  such  part  only  as  might  please  the 
assignee  according  to  subsequent  events. 

The  definition  of  the  word  "  assume  "  in  matters  of 
law  is  "  to  take  upon  one's  self,"  or.  the  agreement  of  the 
transferee  of  property  to  pay  the  obligations  of  the  trans- 
ferer which  are  chargeable  on  it.  {Springer  v.  De  Wolf, 
194  111.  218.)  In  Schley  v.  Fryer  (100  N.  Y.  71,  74)  it 
was  said: 

"  The  defendant  claims  that  the  word  '  assumes '  is 
not  broad  enough  to  impose  a  personal  liability  upon  him 
to  pay  the  mortgage  in  question  *  *  *  Unless  that 
word  was  used  to  impose  a  personal  liability  upon  the 
defendant  to  pay,  it  was  wholly  unnecessary  and  serves 
no  purpose  and  adds  nothing  to  the  force  of  the  language 
used.  *  *  *  That  word  is  frequently  used  in  deeds 
to  impose  a  liability  to  pay  upon  the  grantee,  and  we 
believe  it  is  generally  understood  among  conveyancers 
to  impose  such  liability."  (See,  also,  People  ex  rel. 
White  V.  LoomiSy  27  Him,  328;  Douglass  v.  Cross,  56 
How.  Pr.  330.) 

The  defendant  by  assiuning  the  lease,  took  upon  itself 
the  obligation  of  the  lessee  to  continue  liable  for  the 
payment  of  the  rent  after  the  abandonment  of  the 
premises  or  the  final  order  in  summary  proceedmgs. 

The  lease  also  contained  a  provision  that  it  should 
not  be  assigned  without  the  consent  of  the  lessor.  This 
consent  was  expressly  given  in  writing  m  Februaiy  of 
1910  as  above  stated.  But  it  could  also  be  implied  from 
the  acts  and  correspondence  of  the  parties.  After  the 
interchange  of  the  letters  above  referred  to,  the  defendant 
remained  in  possession  for  three  years,  paying  rent  to 
the  owner.  Under  these  circumstances,  there  was  suffi- 
cient consideration  for  the  assumption  of  liability  by 
the  assignee. 

If  the  conveyance  of  the  lessee's  interest  to  which 
the  lessor  consented,  recites  that  the  lessee,  in  considera- 
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tion  of  the  assumption  by  the  assignee  of  all  the  obligations 
of  the  lessee  arising  out  of  the  lease,  has  assigned  the 
leasehold  to  the  assignee  then  there  is  privity  of  contract 
between  the  lessor  and  the  assignee,  which  the  latter 
cannot  terminate  by  assigning  the  lease  and  surrendering 
possession.     {Springer  v.  De  Wolf,  194  111.  218.) 

Here  we  have  an  assignment  of  the  lease,  consent  by 
the  lessor  to  the  assignment,  a  covenant  of  contmuing 
liability  on  the  part  of  the  lessee  and  an  assumption  of 
this  covenant  by  the  assignee.  It  is  a  fair  inference  from 
these  facts  that  the  assumption  was  in  consideration 
of  the  assignment  and  consent. 

The  order  of  the  Appellate  Division  must  be  reversed 
and  the  judgment  of  the  trial  court  in  favor  of  the  plaintiflf 
affirmed,  with  costs  in  this  court  and  in  the  Appellate 
Division. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Cuddeback  and 
HoGAN,  Jj.,  concur;  McLaughlin,  J.,  not  sitting. 

Judgment  reversed,  etc. 


Bertha  Butler,  Respondent,  v.  Mutual  Life  Insur- 
ance Company  op  New  York,  Appellant. 

Death  —  itumranoe  (life)  —  presumption  of  death  arising 
from  continuous  absence  of  seven  years  —  general  rule  and 
application  thereof  —  eridence  required  to  establish  such 
presumption. 

1.  While  it  is  a  general  presumption  in  law  that  a  person  who  has 
been  continuously  absent  from  his  home  or  place  of  residence,  and 
unheard  from,  or  of,  by  those  who,  if  he  had  been  alive,  would 
naturally  have  heard  of  him,  through  the  period  of  seven  years,  is 
dead,  the  burden  of  establishing  the  facts  which  may,  within  reason, 
give  rise  to  the  presumption  is  upon  the  person  invoking  it.  He 
must  prove  more  than  the  mere  fact  of  absence  during  the  period, 
and  must  produce  evidence  to  justify  the  inference  that  the  death 
of  the  absentee  is  the  probable  reason  why  nothing  is  known  about 
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him.     The  proof  should  remove  the  reasonable  probability  of  his  being 
alive  at  the  time. 

2.  Whether  or  not  the  presumption  of  death  arises  from  the  evidenoe 
is  almost  always,  of  necessity,  a  question  for  the  jury.  Whenever, 
however,  the  evidence  is  without  contradiction  and  incapable,  whether 
without  or  with  contradiction,  of  creating,  in  reasonable  minds, 
conflicting  inferences,  the  question  is  one  of  law  for  the  trial  justice 
to  decide. 

3.  Where  in  an  action  brought  by  the  beneficiary  of  a  policy  €i  life 
insurance,  who  is  the  mother  of  the  insured,  the  plaintiff  offered  no 
direct  evidence  of  his  death,  relying  upon  the  presumption  of  death 
arising  from  his  absence,  unheard  of,  during  more  than  seven  years, 
and  the  unoonflicting  evidence  produced  by  plaintiff  shows  that  the 
alleged  decedent  had  the  definite  and  fixed  intention  of  not  returning 
to  the  home  of  his  parents  but  had  formed  the  purpose  of  seeking 
elsewhere  the  opportunity  and  location  satisfactory  to  him  and  con- 
ducive to  the  acquisition  of  money,  and  none  of  the  communications 
to  his  parents  and  other  facts  justify  the  inference  that  death  is  the 
probable  reason  why  nothing  has  been  heard  from,  or  of,  him  for 
seven  years,  the  evidence  does  not  uphold  the  presumption  of  death 
and  a  judgment  for  plaintiff  entered  upon  the  verdict  of  a  jury 
cannot  be  sustained. 

BuUer  v.  Mvlwd  lAJe  Ins.  Co.,  173  App.  Div.  1001,  reversed. 

(Argued  November  19,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  June  1,  1916,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Murray  Downs  and  Frederick  L.  Alien  for  appellant. 
Plaintiff  must  prove  death  and  cannot  recover  merely 
upon  a  presumption  of  death.  {Buffalo  L.,  T.  &  S.  D. 
Co.  V.  Knights  Templar,  126  N.  Y.  450;  Knights  Templar 
V.  Cray  tony  209  111.  550;  Charter  Oak  Ldfe  Ins.  Co.  v. 
Rodely  95  U.  S.  232;  N.  Y.  L.  Ins.  Co.  v.  U.  L.  Ins.  Co., 
88  N.  Y.  428;  Cunnius  v.  Reading  School  Sistrict,  198 
U-  S.  458;  ScoU  v.  McNeal,  154  U.  S.  34;  Cerf  v.  Diener, 
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210  N.  Y.  156;  OVara  v.  Eisenlohr,  38  N.  Y.  296;  Donovan 
V.  Twist,  105  App.  Div.  171;  McCartee  v.  CampbeU, 
1  Barb.  Ch.  455;  Stravb  v.  A.  0.  U.  W.,  2  App.  Div. 
138;  158  N.  Y.  729.) 

Hiram  Wooden  and  Patrick  Cavley  for  respondent. 
The  trial  court  properly  submitted  to  the  jury,  as  a 
question  of  fact,  the  matter  of  the  death  of  the  insured. 
{Matter  of  Bd.  of  Education,  173  N.  Y.  321;  Higgins  v. 
Eggleton,  155  N.  Y.  466;  ReiUy  v.  Troy  Brick  Company, 
184  N.  Y.  399;  Koehter  v.  New  York  Steam  Co.,  183 
N.  Y.  1;  Mannheimer  v.  Ind.  Order,  83  Misc.  Rep.  457; 
Connor  v.  N.  Y.  L.  Ins.  Co.,  179  App.  Div.  596;  Murphy  v. 
Met.  L.  Ins.  Co.,  92  Misc.  Rep.  479;  Policemen^ s  Benev. 
Assn.  V.  Rycd,  213  111.  9;  Matter  of  Benjamin,  155  App. 
Div.  233;  White  v.  Emigrant  Ind.  Savings  Bank,  146 
App.  Div.  591;  Matter  of  Wagener,  143  App.  Div.  286; 
Lawson  on  Presumptive  Evidence,  250;  Barson  v.  MuUi* 
gan,  191  N.  Y.  306;  Matter  of  Bd.  of  Education  of  N.  Y., 
173  N.  Y.  321;  Mviual  Ben.  Life  Ins.  Co.  v.  Martin, 
108  Ky.  11;  Springmeyer  v.  S.  C.  W.  W.,  163  Mo.  App. 
338.)  Plaintiff  has  furnished  the  defendant  with  satis- 
factory proofs  of  death.  {Mannheimer  v.  Ind.  Order, 
83  Misc.  Rep.  457;  Cummer  Lumber  Co.  v.  Ass.  Man. 
Mut.  Fire  Ins.  Corp.,  67  App.  Div.  151;  173  N.  Y.  633; 
Dobson  V.  Hartford  Fire  Ins.  Co.,  86  App.  Div.  115; 
179  N.  Y.  551.) 

Collin,  J.  The  beneficiary  in  a  policy  of  life  insurance 
brought  the  action  to  recover  the  amount  of  the  insur- 
ance. The  policy,  issued  by  the  defendant,  dated  May 
12,  1905,  insured  Charles  E.  Butler.  The  plaintiff  offered 
no  direct  evidence  of  his  death,  relying  on  the  pre- 
sumption of  death  arising  from  his  absence,  unheard  of, 
during  more  than  seven  years.  At  the  trial  the  defendant 
duly  excepted  to  the  denial  of  its  request  at  the  close 
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of  the  evidence  that  the  complaint  be  dismissed.  The 
jury,  under  the  submission  of  the  question  whether  or 
not  the  absence  of  the  insured  was  caused  by  his  death, 
rendered  a  verdict  in  favor  of  the  plaintiff.  The  decision 
of  the  Appellate  Division  was  not  unanimous.  We  are, 
therefore,  to  determine  whether  or  not  the  evidence  upheld 
the  presumption. 

The  evidence  justified  the  jury  in  deeming  established 
the  facts:  In  May,  1905,  the  insured  resided  with  his 
parents  and  two  brothers  in  the  city  of  Rochester,  New 
York.  In  March,  1906,  having  learned  the  machinist's 
trade,  he  went  to  St.  Louis,  Missouri,  and  became  an 
employee,  as  a  traveling  installer,  of  a  telephone  com- 
pany. He  was  twenty-two  years  of  age,  in  sound  health, 
of  good  appearance  and  habits.  He  had  received  an 
ordinary  education  and  possessed  ordinary  intelligence- 
He  remained  in  the  employ  of  the  telephone  company 
about  one  year,  during  which,  in  the  performance  of  his 
duties,  he  traveled  quite  extensively.  In  April,  1907, 
he  became  an  employee  of  the  Western  Electric  Company 
at  Gofifeyville,  Kansas.  When  such  employment  ceased 
is  not  disclosed.  At  the  time  he  left  Rochester  his 
relations  with  the  members  of  his  family  were  very 
friendly.  Through  the  year  next  succeeding  March, 
1906,  he  very  frequently  wrote  letters  to  his  mother.  He 
wrote  to  no  other  member  of  the  family.  Thereafter 
his  letters  were  infrequent  and  after  October,  1907,  no 
letter  or  commimication  was  received  by  his  mother  from 
him,  and  no  tidings  whatsoever  of  him  were  received  by 
his  mother  or  anybody  else  to  her  knowledge.  A  letter 
from  him  to  his  mother  dated  St.  Louis,  Missouri,  March 
16,  1906,  stated  that  he  inclosed  for  her  a  money  order 
for  ten  dollars  of  his  wages.  A  like  letter  under  the 
date  of  March  31,  1906,  stated:  "  Received  your  letter 
yesterday  and  as  pay  day  is  here  I  waited  till  I  could 
send  a  money  order. ' '    A  letter  from  him,  dated  *  *  SterUng, 
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Kansas,  Oct.  16,  1906,"  stated:  "  I  thank  you  most 
greatly  for  your  oflfer  to  me  but  it  is  true  I  haven't  saved 
a  cent.  I  earn  enough  to  keep  myself  honestly  and 
independent.  I  have  left  Dodge  for  a  couple  of  weeks 
as  I  couldn't  get  ray  brakeman's  job  till  after  November 
1st;  so  I  thought  I  would  try  at  other  division  points 
till  I  got  a  position  or  go  back  to  Dodge;  at  any  rate 
I  shall  make  a  visit  east  in  the  spring.  I  want  to  visit 
the  mining  towns  in  Colorado,  if  possible.  Then  I  am 
going  to  settle  down,  if  things  are  as  good  in  Rochester, 
as  when  I  left.  It  shall  be  there;  if  not,  why  money  is 
what  I  want  and  it  will  be  where  there  is  money  as  I 
can't  make  much.  *  *  *  Address  me  at  Newton, 
Kansas,  Gen.  DeFy."  In  June,  1907,  his  mother  received 
a  postal  card  from  him  with  the  post  mark  on  it  "  June 
4  1907  "  and  the  inscription,  "  Plaza,  Fort  Scott,  Kan.,'* 
which  stated:  '^  Going  through  to  Kansas  City."  No 
communication  came  from  him  between  the  receipt  of  it 
and  the  receipt  of  a  letter  dated  September  22,  1907. 
His  parents  and  brothers  had  lost  all  trace  of  his  where- 
abouts and  occupation.  In  July,  1907,  his  mother  wrote 
a  letter  to  the  Western  Electric  Company  and  a  letter 
also  to  the  employer  telephone  company,  asking  infor- 
mation with  regard  to  him.  Each  company  replied  that 
it  was  unable  to  give  her  any  information.  In  September, 
1907,  his  mother  received  a  letter  from  him,  dated 
Hutchinson,  Kansas,  September  twenty-second,  1907, 
which  stated:  "  No  doubt  you  will  be  surprised  to  hear 
from  me  as  no  doubt  you  think  me  in  jail  but  I  am  not 
nor  haven't  been,  but  I  have  come  to  the  conclusion  that 
I  am  a  failure  in  this  old  world  and  till  I  could  take  a 
brace  I  wasn't  going  to  lie  to  you  and  make  you  think 
me  a  howling  success.  I  am  trying  to  get  a  job  as 
brakeman  on  the  Santa  Fe  R.  R.,  as  it  pays  pretty  good 
money,  averages  about  $100  per  month.  I  need  recom- 
mendations to  get  it.    Must  have  one  from  some  one 
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who  has  known  me  for  five  years  back.  I  have  been 
straight  that  long  now  or  you  would  have  heard  different 
by  this  time,  so  I  want  you  to  get  Pa  to  get  S.  G. 
McGrail  to  say  he  has  known  me  that  long  and  he  has 
and  say  I  am  straight.  It  doesn't  put  him  imder  obli- 
gations to  R.  R.  Co.  and  if  he  will  do  that  I  will  promise 
you  $10  a  month  for  6  mos.  if  I  get  the  job.  Write  me 
a  letter,  don't  scold,  I  may  turn  out  0  K  after  all,  am 
certainly  going  to  try.  If  I  don't  get  this,  I  am  going 
farther  south  for  winter  and  north  in  spriiig.  Tell  me 
about  S.  P.  Bemie,  Elmer  and  Pa.  I  love  you  all,  even 
if  I  have  not  showed  it.  Lovingly  yoiu^,  CharUe.  I 
leave  Hutchinson  to-night  for  Dodge  City,  ICansas,  so 
address  at  Dodge  City,  Kansas,  Gen'l.  Del'y."  Neither 
his  mother  nor  father  gave  this  letter  answer  or  attention. 
The  request  was  not  complied  with  and  no  attempt  was 
made  to  renew  or  continue  the  correspondence  with 
him.  The  only  further  communication  between  them 
were  two  postal  cards  received  from  him  in  October, 
1907,  the  one  post  marked  Raton,  New  Mexico,  which 
stated :  "  I  am  going  farther  west ;  "  the  other  post  marked 
Reno,  Nevada,  which  stated:  "  I  am  on  my  way."  In 
1910  the  plaintiff  made  ineffectual  inquiry  concerning 
him  of  the  police  marshal  of  Raton,  New  Mexico.  In 
1912  she  received  letters,  in  response  to  inquiries  by 
her,  from  the  authorities  of  thirteen  or  more  state  penal 
institutions,  stating  in  effect  that  he  was  not  and  had 
not  been  a  member  of  either  of  those  institutions.  In 
1914  and  1915  ineffectual  inquiry  was  made  by  her  of  the 
police  department  of  Sioux  City,  Iowa,  of  the  post  office 
authority  of  Oklahoma,  Oklahoma,  and  of  the  Union 
Pacific  Railroad  Company  at  Chicago,  Illinois.  The 
plaintiff  also  advertised  in  the  New  York  Journal  and 
Rochester  and  Chicago  papers.  When  the  insured  left 
Rochester  there  was  a  deposit  in  his  name  of  about  one 
hundred  dollars  which  remained  on  deposit  and  had  been 
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transferred,  at  a  time  not  disclosed,  from  his  name  to 
that  of  his  mother.  We  have  concluded  that,  as  a  matter 
of  law,  no  inference  could  be  reasonably  drawn  from  those 
facts  that  the  insured  was  dead. 

The  law  contains  the  general  presumption  that  a  person 
who  has  been  continuously  absent  from  his  home  or 
place  of  residence,  and  imheard  from  or  of  by  those  who, 
if  he  had  been  alive,  would  naturally  have  heard  of  him, 
through  the  period  of  seven  years,  is  dead.  The  pre- 
sumption does  not  arise,  however,  when  there  exist 
circumstances  or  facts  which  reasonably  account  for  his 
not  being  heard  of,  or  his  absence  and  abstention  from 
communication  are  reasonably  explained  without  assuming 
his  death,  or  where  diligent  inquiry  as  to  whether  he  is 
alive  or  dead  has  not  been  made.  The  presumption 
is  the  offspring,  created  by  the  courts,  of  the  statutes 
enacted  centuries  ago  providing  that  a  tenant  of  real 
estate  for  life,  or  a  husband  or  wife,  who  had  been  under 
a  continuous  and  unexplained  disappearance  for  a  desig- 
nated nimiber  of  years,  should  be  presumed  to  be  dead. 
{Matter  of  Board  of  Educaiion  of  New  York,  173  N.  Y. 
321.  See,  also.  Code  of  Civil  Procedure,  section  841; 
Penal  Law,  section  341.)  The  burden  of  establishing 
the  facts  which  may,  within  reason,  give  rise  to  the 
presumption  is  upon  the  person  invoking  it.  He  must 
prove  more  than  the  mere  fact  of  absence  during  the 
period.  He  must  produce  evidence  to  justify  the  inference 
that  the  death  of  the  absentee  is  the  probable  reason 
why  nothing  is  known  about  him.  Before  a  court  is 
justified  in  presuming  the  death  of  a  person,  at  a  desig- 
nated time,  because  of  his  absence,  the  proof  should 
remove  the  reasonable  probability  of  his  being  alive  at 
the  time.  The  presumption  does  not  arise  where  it  is 
improbable  there  would  have  been  any  communication 
with  those  who  naturally  would  receive  it.  Whether  or 
not  the  absence  is  unexplained  except  by  death,  or,  in 
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fine,  whether  or  not  the  presumption  arises  from  the 
evidence  is  abnost  always,  of  necessity,  a  question  for 
the  jiuy.  Whenever,  however,  the  evidence  is  without 
contradiction  and  incapable,  whether  without  or  with 
contradiction,  of  creating,  in  reasonable  minds,  conflicting 
inferences,  the  question  is  one  of  law  for  the  trial  justice 
to  decide.  (Matter  of  Board  of  Education  of  New  York, 
173  N.  Y.  321;  Matter  of  Wagener,  143  App.  Div.  286; 
McCartee  v.  Camel,  1  Barb.  Ch.  455;  Fuller  v.  New  York 
Life  Ins.  Co.,  199  Fed.  Rep.  897.) 

The  instant  case  rests  wholly  upon  unconflicting  evi- 
dence produced  by  the  plaintiff.  The  contents  of  the 
communications  from  the  insured  establish-  clearly  and 
directly  that  he,  prior  to  and  at  the  time  of  the  cessation 
of  those  communications,  had  the  definite  and  fixed 
intention  of  not  returning  to  the  home  of  his  parents. 
He  had  formed  the  purpose  of  seeking  elsewhere,  in  the 
west,  or  the  north  or  the  south,  the  opportunity  and 
the  location  satisfactory  to  him  and  conducive  to  the 
acquisition  of  money.  He  had  become  a  fortune  seeker. 
He  declared  his  intention  of  settUng  and  of  engaging  m 
business  in  another  place  than  the  city  of  Rochester, 
and  his  absence  from  that  city  does  not  create  the 
inference  that  it  was  caused  by  his  death.  The  contents 
of  those  conmiunications  and  the  other  facts  do  not 
justify  the  inference  that  death  is  the  probable  reason 
why  nothing  has  been  heard  from  or  of  hun  since  October, 
1907.  They  establish  that  the  insured  left  the  home 
of  his  parents  hopeful  and  intending  to  send  his  mother 
moneys  from  his  wages  to  be  saved.  His  absence  was 
not  to  be  temporary.  The  anticipated  success  and  result 
were  not  achieved.  The  proof  discloses  two  remittances 
only  to  his  mother.  His  letter  of  October  16,  1906, 
reveals  an  offer  of  financial  help  from  his  mother  to  him, 
the  facts  that  he  had  not  saved  a  cent  and  was  seeking 
a  change  in  his  occupation  to  that  of  a  brajceman,  and 


Butler  v.  Mutual  Life  Ins.  Co.  205 

1919.]  Opinion,  per  Collin,  J.  [225  N.  Y.] 

had  acquired  the  incUnation  to  seek  new  opportunities 
and  locations.  The  ties  of  his  former  home  and  of  family 
were  disintegrating  and  dissolving.  As  early  as  April, 
1907,  he  had  formed  the  resolve  or  practice,  at  least, 
of  refraining  from  sending  letters  to  his  family.  Between 
that  month  and  the  latter  part  of  September,  1907,  the 
sole  communication  from  him  was  the  postal  card  of 
June  4,  on  which  he  stated:  ^'  Going  through  to  Kansas 
City,''  and  his  parents  did  not  know  where  he  was  or 
what  he  was  doing  and  sought  information  in  those 
respects  from  those  who  had  employed  him.  His  letter 
of  September  22,  1907,  shows  that  it  was  written  solely 
because  he  wished  his  father  to  procure  and  forward  to 
him  a  recommendation.  It  did  not  afford  his  parents 
any  inteUigence  of  his  condition,  occupation  or  location 
through  the  previous  months  during  which  he  was  unheard 
of.  The  first  sentence  of  it  is  persuasive  to  the  con- 
clusion that  his  silence  was  dehberate  and  was  to  continue 
until  he  had  proven,  at  least,  that  he  was  not  "  a  failure." 
His  practice  of  refraining  from  writing  to  his  parents 
was  naturally  confirmed  and  made  rigorous  by  the  facts 
that  his  parents  decUned  to  fulfill  his  request  or  to 
further  correspond  with  him.  In  the  postal  cards  of 
October,  1907,  he  told  them,  simply,  he  was  on  his  way 
farther  west.  He  did  not  care  to  inform  them  of  his 
intended  or  probable  destination  or  occupation  or  vouch- 
safe a  single  word  concerning  his  condition,  intentions, 
or  past  activities.  He,  in  effect,  had  ceased  to  com- 
municate with  his  family  through  many  months  during 
which  it  is  certain  he  was  hving,  and  his  later  writings 
indicate,  beyond  question,  that  the  cessation  would  be 
continued.  The  clear  and  direct  inference  is  that  his 
resolution  and  habit,  and  not  death,  is  the  probable 
reason  why  nothing  was  known  about  him  at  the  com- 
mencement of  this  action.  This  inference  is  upheld 
additionally  by  the  other  facts.     He  was  young,  unmar- 
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ried,  in  good  health,  of  good  appearance  and  ambitious 
to  prove  himself  capable  of  securing  success.  There  is 
no  suggestion  in  the  evidence  that  he  was  despondent,  or 
was  or  intended  to  be  venturesome  or  prone  to  subject 
himself  to  unusual  risks.  We  know  commonly  that  dis- 
appearances such  as  his  are  not  rare.  His  future  appear- 
ance is  not  improbable.  In  view  of  the  present  agencies 
of  extending  aid  and  care  in  case  of  sickness  or  accident, 
and  intelligence  to  those  concerned  in  case  of  disaster 
or  death,  the  facts  put  forward  as  the  source  of  the 
presumption  of  death,  because  of  absence  and  lack  of 
intelligence,  should  be  carefully  considered  and  should 
sustam  that  presumption. 

We  do  not  consider  whether  or  not  the  inquiry  of  the 
plaintiff  concerning  the  insured  was  diligent  and  suitable. 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

Cuddeback,  Cardozo  and  Crane,  JJ.,  concur; 
HisoooK,  Ch.  J.,  Pound  and  Andrews,  J  J.,  dissent. 

Judgment  reversed,  etc. 


The  People  of  the  State  of  New  York,  Appellant,  v. 
Edward  B.  Redmond,  Respondent. 

Crimes  —  appeal  —  order  of  AppeUate  Diyision  reversing  a 
Judgment  of  conviction  and  ordering  a  new  trial  "  for  errors 
of  law  only" — such  order  cannot  be  reviewed  in  Court  of 
Appeals  —  order  should  show  that  decision  was  upon  weight 
of  evidence. 

The  Court  of  Appeals  oannot  review  an  order  of  the  AppeUate 
Division  reversing  a  judgfment  of  conviction  and  ordering  a  new  trial, 
where  it  is  stated  that  such  reversal  is  "  for  errors  of  law  Only."  A 
convicted  defendant  has  the  rigrht  to  have  the  Appellate  Division 
review  and  render  its  decision  upon  the  facts,  but  the  statement  that 
the  reversal  is  for  errors  of  law  only  does  not  establish  that  the 
Appellate  Division  has  awarded  him  that  right.     In  such  case  the 
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i^peal  should  be  dismissed,  but  without  prejudice  to  a  new  application 
to  the  Appellate  Division  for  the  amendment  and  resettlement  of  its 
cnrder  by  stating,  in  it,  its  decision  upon  the  weight  of  evidence. 
People  V.  Redmond,  179  App.  Div.  127,  appeal  dismissed. 

(Argued  November  21,  1918;  decided  January  7,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department, 
entered  June  27,  1917,  which  reversed  a  judgment  of 
the  Kings  County  Court  rendered  upon  a  verdict  con- 
victing the  defendant  of  the  crime  of  perjury  and  granted 
a  new  trial. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Harry  E.  Lewis,  District  Attorney  {Hersey  Egginton, 
Harry  G.  Anderson  and  John  C.  Ruston  of  counsel),  for 
appellant.  The  judgment  and  order  of  the  Appellate 
Division  reversing  the  judgment  of  conviction  herein 
is  properly  appealable  to  this  court.  {People  v.  O^BrieUy 
164  N.  Y.  57;  People  r.  Calabur,  178  N.  Y.  463;  People  v. 
Miller,  169  N.  Y.  339;  People  v.  Damron,  212  N.  Y.  256; 
Code  Cr.  Pro.  §  519;  Jones  on  Evidence  [2d  ed.],  art.  101; 
Chamberlayne  on  Evidence,  §  45;  Chase's  Stephen's 
Digest  on  Evidence,  §§  1202,  1205;  MandeviUe  v.  Rey- 
nolds, 68  N.  Y.  528;  Hess  v.  Smtih,  16  Misc.  Rep.  55; 
People  V.  Kelly,  31  Hun,  225;  Williams  v.  Montgomery, 
60  N.  Y.  648;  People  v.  Ostrander,  28  Hun,  38;  People  v. 
Draper,  28  Hun,  1;  People  v.  Sprague,  217  N.  Y.  373; 
People  V.  Gallagher,  75  App.  Div.  39;  People  v.  Buchanan, 
25  N.  Y.  Supp.  481.) 

Andrew  F.  Van  Thun,  Jr.,  for  respondent.  The  court 
is  without  jurisdiction  to  entertain  this  appeal.  {People 
V.  Boas,  92  N.  Y.  560;  People  v.  Stevens,  104  N.  Y.  667; 
People  V.  O'Brien,  164  N.  Y.  57;  People y.  Calabar,  178 
N.  Y.  463;  People  v.  Damron,  212  N.  Y.  256;  Code  Crim. 
Pro.  §  519;  People  v.  Hovey,  92  N.  Y.  554;  People  v. 
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Green,  137  App.  Div.  763;  People  v.  Grout,  166  App.  Div. 

220.) 

C!oLLiN,  J.  The  order  of  the  Appellate  Division, 
reversing  the  judgment  of  conviction  and  ordering  a  new 
trial,  contained  the  statement,  ^'  the  reversal  of  said 
judgment  being  had  for  errors  of  law  only.'' 

It  is  too  thoroughly  established  to  admit  of  discussion 
that  this  coiut  has  not  jurisdiction  to  review  the  order 
or  judgment  of  reversal  and  for  a  new  trial  in  a  criminal 
case  xmless  it  appears  affirmatively  in  the  body  of  the 
order  that  the  court  below  has  exercised  its  power  to 
review  the  facts,  and  that,  being  satisfied  with  the  judg- 
ment in  that  respect,  the  reversal  was  ordered  for  error 
of  law  only.  The  rule  in  criminal  cases,  and  in  civil 
cases  involving  a  motion  and  an  order  for  a  new  trial, 
was,  prior  to  the  amendment,  in  1912,  of  section  1338 
and  the  amendment,  in  1914,  of  section  1346  of  the  CJode 
of  Civil  Procedure,  the  same  {People  v.  Boas,  92  N.  Y. 
560),  and  as  we  have  stated.  {People  v.  O'Brien,  164 
N.  Y.  57;  People  v.  Weiner,  211  N.  Y.  469,  475;  People 
V.  Conroy,  97  N.  Y.  62,  72;  People  v.  Stevens,  104  N.  Y. 
667;  Harris  v.  BurdeU,  73  N.  Y.  136;  Mickee  v.  Walter 
A.  Wood  Momng  &  R.  M.  Co.,  144  N.  Y.  613;  Wright 
V.  Smith,  209  N.  Y.  249;  Caldwell  v.  City  of  New  York, 
210  N.  Y.  576.)  The  amendments  to  the  sections  of  the 
Code  of  Civil  Procedure  have  no  relation  to  and  no 
effect  as  to  the  operation  of  the  rule  in  criminal  cases. 
(Code  of  Civil  Procedure,  section  3343,  subdiv.  20.)  We 
have  uniformly  held  that  all  proceedings  in  a  criminal 
case  are,  generally  speaking,  governed  by  the  Code  ot 
Criminal  Procedure.  {People  v.  Hovey,  92  N.  Y.  554; 
People  V.  Bissert,  71  App.  Div.  118;  affd.,  172  N.  Y. 
643;  People  ex^rel.  Jerome  v.  Court  of  General  Sessions, 
112  App.  Div.  424;  aflfd.,  185  N.  Y.  504.)  In  a  case  in 
which  the  Appellate  Division  not  only  reverses  the  judg- 
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ment  but,  in  addition,  dismisses  the  indictment  and  thus 
finally  disposes  of  the  prosecution,  the  rule  does  not 
govern.     (People  v.  Weinery  211  N.  Y.  469.) 

The  rule  stiU  obtains  in  criminal  cases  in  which  a  new 
trial  is  ordered  upon  a  reversal.  The  reasons  sustaining 
it  are  imperative  and,  in  order  that  justice  to  the  People 
and  the  convicted  may  be  secured,  should  be  given  heed 
by  the  Appellate  Division.  The  convicted  defendant  has 
the  right  to  have  the  Appellate  Division  review  and 
render  its  decision  upon  the  facts.  The  statement  in 
the  order  that  the  reversal  is  for  errors  of  law  only  does 
not  estabhsh  that  the  Appellate  Division  has  awarded 
him  that  right.  In  case  we  reversed  the  order  of  the 
Appellate  Division  the  judgment  of  conviction  would 
stand  and  the  defendant  be  deprived  of  the  review  of 
the  facts  by  the  Appellate  Division,  which  is  his  right. 
It  may  be  that  the  evidence  would  have  justified  or 
compelled  a  reversal.  In  case  we  affirmed  the  order,  the 
new  trial,  thus  necessitated,  might  be  controlled  by  the 
decisions  of  the  Appellate  Division  and  this  court  and 
the  People  might  thus  be  deprived  of  the  right  to  have 
reviewed  by  this  coiut  the  determination  of  the  Appellate 
Division  that  error  of  law  exists.  The  defendant  has 
taken  all  the  steps  to  obtain  from  the  Appellate  Division 
its  decision,  which  it  was  in  duty  bound  to  give,  upon 
the  evidence.  {People  v.  Conroy,  97  N.  Y.  62,  72;  Harris 
V.  Burdetty  73  N.  Y.  136;  Mickee  v.  WaUer  A.  Wood 
Mowing  &  R.  M.  Co.,  144  N.  Y.  613;  People  v.  Stevens, 
104  N.  Y.  667.) 

The  appeal  should  be  dismissed,  but  without  prejudice 
to  a  new  appUcation  to  the  Appellate  Division  for  the 
amendment  and  resettlement  of  its  order  by  stating  in 
it  its  decision  upon  the  weight  of  evidence. 

HiscocK,  Ch.  J.,  CuDDEBAOK,  Cardozo,  Pound,  Crane 
and  Andrews,  JJ.,  conciu*. 

Appeal  dismissed,  etc. 
14 
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RoBEBT  W.  FiSHER;  Appellant,  v.  City  of  Mechanic- 

viLLEy  Respondent. 

Contract  —  Tillage  offloen  —  when  attorney  employed  by 
Tillage  at  annual  salary  an  employee  of  the  TiUage  and  not  a 
public  officer  thereof  —  when  entitled  to  compeniation 
although  all  officers  of  Tillage  discharged  when  it  became 
incorporated  as  a  city. 

Whone  an  act  inoorporating  a  village  contained  a  list  of  village 
officers  in  which  the  village  attorney  was  not  named,  but  the  act 
provided  that  it  shoidd  be  the  duty  of  the  board  of  trustees  and  it 
should  have  the  power  and  authority  **  to  appoint  annually  an  attorney 
and  pay  such  attorney  a  reasonable  annual  salary,"  and  the  board 
appointed  plaintiff  such  attorney  and  at  the  same  time  fixed  his 
salary  at  a  certain  sum  for  a  year,  plaintiff  was  an  employee  of  the 
village  and  not  a  public  officer.  He  is,  therefore,  entitled  to  com- 
pensation for  the  year,  no  fault  being  found  with  his  services,  not- 
withstanding that  a  few  months  after  his  appointment  as  village 
attorney  the  village  was  incorporated  as  a  city,  the  act  of  incor- 
poration providing  that  all  debts  of  the  former  village  should  be 
debts  of  the  city,  the  plaintiff  having  been  discharged  on  the  theory 
that  he  held  a  public  office  in  the  village,  which  terminated  on  the 
organization  of  the  city. 

Fisher  v.  City  of  Mechanicville,  172  App.  Div.  426,  reversed. 

(Argued  November  15,  1918;  decided  January  7,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  June  1,  1916,  reversing  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  Saratoga  County 
Court  at  a  Trial  Term,  a  jiuy  having  been  waived,  and 
granting  a  new  trial. 

The  complaint  alleged  that  on*  or  about  the  16th  day 
of  March,  1915,  the  village  of  Mechanicville  entered  into 
a  contract  with  the  plaintiff  wherein  and  whereby  the 
plaintiff  agreed  to  render  legal  services  to  said  corporation 
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for  the  period  of  one  year  from  that  date,  and  for  which 
services  so  to  be  rendered  by  him  said  corporation  agreed 
to  pay  to  the  plaintiff  the  sum  of  seven  hundred  and  fifty 
dollars;  that  the  plaintiff  thereupon  entered  upon  the 
performance  of  said  contract  and  well  and  faithfully 
performed  all  of  the  services  by  the  provisions  of  said 
contract  by  him  to  be  performed,  and  continued  in  such 
performance  until  the  23d  day  of  July,  1915,  upon  which 
said  date  and  without  any  cause  whatever  the  defendant 
wrongfully  discharged  the  plaintiff  from  said  contract 
and  wrongfully  refused  to  accept  the  services  so  contracted 
for.  The  plaintiff  then  alleged  the  filing  of  a  claim  under 
the  provisions  of  the  charter  and  the  rejection  of  the 
same  by  the  defendant,  and  demanded  judgment  for 
the  amount  of  the  salary  which  he  would  have  earned 
if  permitted  to  perform. 

The  action  was  defended  upon  the  ground  that  plaintiff 
was  an  officer  of  the  former  village  of  Mechanicville, 
as  such  was  legislated  out  of  office,  and  that  whatever 
the  relationship  which  existed  between  plaintiff  and  the 
said  village,  the  same  was  terminated  upon  the  erection 
of  the  city  of  Mechanicville,  pursuant  to  its  charter 
(L.  1915,  ch.  170). 

Further  facts,  are  stated  in  the  opinion. 

Robert  W.  Fishery  appellant,  in  person.  The  plaintiff 
was  not  an  officer  of  the  village  of  Mechanicville.  {Snider 
V.  Emerson,  19  Utah,*319;  Collins  v.  Mayor,  etc.,  3  Hun, 
680;  Quiniard  v.-  City  of  New  York,  51  App.  Div.  233; 
Sxoeeney  v.  Mayor,  etc.,  5  Daly,  274;  58  N.  Y.  625; 
Myers  v.  Mayor,  etc.,  69  "Hun,  291 ;  Wardlaw  v.  City  of 
New  York,  19  N.  Y.  Supp.  6;  Olmstead  v.  City  of  New 
York,  10  J.  &  S.  481;  Fire  Dept.  v.  Atlas  S.  S.  Co.,  106 
N.  Y.  566;  People  v.  Dillon,  41  App.  Div.  458;  Shanley  v. 
City  of  Brooklyn,  30  Hun,  396.)  The  facts  show  the 
existence  of  a  contract  of  employment  by  the  terms  of 
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which  the  plaintiff  was  entitled  to  serve  one  year  and 
was  to  receive  therefor  the  sum  of  $750.  {Harvard 
Pvhlishing  Co.  v.  Syndicate  Publishing  Co.,  94  Fed. 
Rep.  754;  Dougherty  v.  Briggs,  231  Penn.  St.  68;  McDou- 
gald  V.  Hvlet,  132  Cal.  154;  Boyd  v.  Miller,  22  Tex. 
Civ.  App.  165;  Allen  v.  City  of  New  York,  120  App.  Div. 
539;  Matter  of  Village  of  Kenmore,  59  Misc.  Rep.  388; 
Bell  V.  City  of  New  York,  46  App.  Div.  195;  Allen  v. 
City  of  New  York,  120  App.  Div.  539;  Chase  v.  City  of 
Lowell,  7  Gray,  33;  Caverly  v.  City  of  Lowell,  1  Allen,  289; 
AUen  V.  McKeen,  1  Sumner,  276.) 

Edward  C.  McGinity  for  respondent.  The  legislature 
terminated  the  appointment  of  appellant  by  the  board 
of  trustees  of  the  village  of  Mechanic  ville  on  the  16th 
day  of  March,  1915,  by  the  passage  of  chapter  170  of 
the  Laws  of  1915,  which  went  into  eflfect  April  2,  1915, 
and  became  operative  upon  the  approval  of  the  electors 
of  the  village  of  Mechanicville  at  a  special  election  held 
May  12, 1915  (Ch.  170,  §  110).  Appellant  was  an  officer 
of  the  village  of  Mechanicville,  and  the  position  held 
by  him  was  a  pubUc  office.  {BeU  v.  Mayor,  etc.,  105 
N.  Y.  139;  People  ex  rel.  Henry  v.  Nostrum,  46  N.  Y.  375; 
United  States  v.  Maurice,  2  Brock.  96;  Matter  of  Path, 
20  Johns.  493;  Rowland  v.  Mayor,  etc.,  83  N.  Y.  372; 
Shelby  v.  Alcorn,  72  Am.  Dec.  169;  Hampton  v.  Logan 
County,  4  Idaho,  646;  Chicago  v.  Edwards,  58  111.  252; 
People  V.  HurUmrt,  24  Mich.  14;  Gray  v.  Granger,  17 
R.  I.  201.)  The  appellant  being  an  officer  of  the  village 
of  Mechanicville,  his  office  terminated  upon  the  organi- 
zation of  the  government  of  respondent.  {Crook  v. 
People,  106  111.  237;  People  v.  Feitner,  30  App.  Div.  241; 
156  N.  Y.  694;  McQuillan  Mun.  Corp.  1072,  §  494; 
Hoboken  v.  Gear,  27  N.  J.  L.  265.)  As  a  pubUc  officer 
or  as  a  public  appointee  appellant  cannot  recover  for 
services  not  performed.     (Connors  v.  City  of  New  York, 
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5  N.  Y.  285;  SmUh  v.  City  of  New  York,  37  N.  Y.  518; 
Abrams  v.  Horton,  18  App.  Div.  208;  Mack  v.  Mayor, 
etc.,  37  Misc.  Rep.  370;  82  App.  Div.  637;  Connelly  v. 
Kingston f  32  Misc.  Rep.  489;  Higgins  v.  Mayor,  etc., 
131  N.  Y.  128;  Howard  v.  Daley,  61  N.  Y.  362;  Terhune  v. 
Mayor,  etc.,  88  N.  Y.  247;  Dolan  v.  Mayor,  etc.,  68  N.  Y. 
278;  Peopfe  ex  rel.  v.  AfiZfer,  2  Mich.  459.)  If  the  pro- 
ceedings of  the  board  of  trustees  of  March  16,  1915,  in 
appointing  appellant  are  such  as  would  constitute  a 
contract  binding  upon  the  municipality  for  any  period 
of  time,  such  a  contract  is  void  as  to  duration  after  the 
taking  effect  of  chapter  170  of  the  Laws  of  1915.  {Emert 
V.  Belong,  12  Kans.  67;  Miliken  v.  Edgar  Co.,  242  111.  528; 
Connelly  v.  Kingston,  32  Misc.  Rep.  489 ;  Manley  v.  High, 
29  L.  R.  A.  N.  S.  652;  Richmond  County  Gas  Ldghi  Co. 
V.  Middletown,  59  N.  Y.  228;  People  v.  Public  Service 
Commission,  153  App.  Div.  129;  Gushee  v.  City  of  New 
York,  42  App.  Div.  37;  Britton  v.  Mayor,  21  How.  Pr. 
251.) 

CuDDEBACK,  J.  On  March  16,  1915,  the  plaintiff, 
Fisher,  was  duly  appointed  village  attorney  by  the  board 
of  trustees  of  the  village  of  Mechanicville. 

On  June  29,  1915,  the  defendant,  the  city  of  Mechanic- 
ville, was  incorporated  with  the  same  boundaries  and 
inhabitants  as  the  village  of  Mechanicville  which  it  thus 
supplanted.     (L.  1915,  ch.  170.) 

On  the  incorporation  of  the  city,  the  plaintiff  was 
discharged  as  village  attorney  on  the  theory  that  he 
held  a  pubUc  office  in  the  village  which  terminated  on 
the  organization  of  the  city. 

The  act  incorporating  the  village  of  Mechanicville 
(L.  1891,  ch.  106,  as  amended)  provided  with  regard  to 
a  village  attorney: 

"  It  shall  be  the  duty  of  the  board  and  it  shall  have 
the  power  and  authority    *     *    * 
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"  6.  To  appoint  annually  an  attorney  and  pay  such 
attorney  a  reasonable  annual  salary." 

At  the  same  tune  that  the  plaintiff  was  appointed  his 
salary  was  fixed  at  the  sum  of  $750  a  year. 

The  act  incorporating  the  village  contains  a  list  of 
village  officers  and  the  village  attorney  is  not  named 
therein.  No  provision  is  made  in  the  act  requiring  the 
village  attorney  to  take  an  oath  of  office.  Neither  is 
there  any  provision  specifying  the  duties  which  the 
village  attorney  shall  perform,  and  the  fact  is  found  that 
he  does  not  perform  any  governmental  duties. 

I  think,  therefore,  that  the  plaintiff  as  village  attorney 
was  not  a  pubUc  officer  but  rather  that  he  was  an  employee 
of  the  village. 

Upon  any  reasonable  interpretation  of  the  act  incor- 
porating the  village,  it  must  be  said  that  it  authorized 
the  appointment  of  a  village  attorney  for  a  term  of 
one  year. 

The  coiut  found  that  the  village  trustees  and  the 
plaintiff  made  a  contract  whereby  the  plaintiff  agreed 
to  render  legal  services  to  the  corporation  for  the  period 
of  one  year  for  the  sum  of  $750;  that  the  plaintiff  stood 
ready  and  willing  to  perform  his  contract;  and  that  no 
fault  was  found  with  his  services.  These  facts  are 
sufficient  to  distinguish  the  case  from  those  on  which 
the  defendant  reUes. 

In  Richmond  County  Gas-Light  Co.  v.  Tovm  of  Middle- 
town  (59  N.  Y.  228),  cited  by  the  defendant,  the  statute 
authorized  the  board  of  town  auditors  to  enter  into  a  con- 
tract witli  the  plaintiff  for  Ughting  the  streets  of  the  town 
with  gas.  The  board '  entered  into  a  contract  for  five 
years.  In  the  following  year,  1866,  the  act  authorizing 
the  contract  was  repealed.  This  court  held  that  the 
board  of  town  auditors  had  np  authority  to  make  the 
contract  for  five  years  and  when  their  power  to  con- 
tract was  taken  away  by  the  repealing  statute,  the  con- 
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tract  came  to  an  end.  But  here  the  village  trustees  m 
appointing  an  attorney  for  one  year  did  not  exceed  their 
authority. 

Higgins  v.  Mayor,  etc.,  of  N.  Y.  (131  N.  Y.  128)  and 
Quintard  v.  City  of  New  York  (51  App.  Diy.  233)  are 
cases  which  hold  that  where  an  individual  has  a  right  to 
employment  or  a  preference  in  employment  by  a  munici- 
pality, but  is  not  actually  employed,  he  cannot  recover 
compensation  though  perhaps  he  may  have  a  cause  of 
action  for  damages  against  the  officer  who  keeps  him  out 
of  employment.  But  those  cases  do  not  control  where 
the  claimant  has  been  actually  employed  under  a  con- 
tract to  run  for  a  definite  period. 

It  is  apparent  furthermore  that  the  legislature  did  not 
intend  on  the  organization  of  the  city  of  Mechanicville 
to  abrogate  the  contracts  made  by  the  former  village. 
It  is  expressly  provided  in  the  act  organizing  the  city 
that  all  debts  of  the  former  village  shall  be  the  debts 
of  the  city  and  that  the  city  shall  succeed  to  all  rights 
as  well  as  the  obligations  and  liabilities  of  the  village 
in  respect  thereto.     (L.  1915,  ch.  170,  §  7.) 

From  all  that  has  been  said  it  follows  that  the  plaintiff 
is  entitled  to  recover  his  compensation  from  the  defendant. 

I  recommend,  therefore,  that  the  judgment  appealed 
from  be  reversed  and  that  the  judgment  of  the  County 
Court  be  affirmed,  with  costs  in  this  court  and  in  the 
Appellate  Division. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Hoqan,  McLatjqh- 
UN  and  Crane,  JJ.,  concur. 

Judgment  accordingly. 
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The  People  of  the  State  of  New  York  ex  rel.  Vidlage 
OF  South  Glens  Falls,  Respondent,  v.  Public 
Service  Commission,  Second  District,  Defendant, 
and  United  Gas,  Electric  Light  and  Fuel  Com- 
pany, Appellant. 

Oas  companies  —  public  service  commission  —  South  Olens 
Falls  (viUage  of)  —  contract  of  gas  company  to  furnish  gas  to 
inhabitants  of  municipality  at  fixed  rate  for  term  of  years  — 
increase  of  such  rates  by  company  on  the  ground  that  they 
have  become  insufficient  and  confiscatory  owing  to  increased 
cost  of  production  —  power  of  public  service  commission  to 
regulate  such  rates. 

1.  There  is  a  distinction  between  a  oontract  made  by  a  gas  oom- 
pany  to  furnish  a  municipality  Uself  with  light  and  the  terms  and 
conditions  upon  which  a  municipality  grants  a  franchise  to  furnish 
gas  to  its  inhabitants.  In  the  first  instance  the  arrangement  may 
be  a  contract  pure  and  simple  protected  by  the  Constitution  both 
federal  and  state  from  subsequent  abrogation  even  by  the  legislature 
unless  such  power  be  reserved.  But  the  regulations  regarding  rates 
which ,  municipalities  may  impose  in  granting  licenses  or  permission 
to  use  its  streets  by  public  service  corporations  cannot  be  said  to 
form  contracts  beyond  the  inherent  police  power  of  the  legislature  to 
m^odify  for  the  public  welfare. 

2.  In  September  of  1900  the  viUage  of  South  Glens  Falls  granted 
to  the.  defendant  company  the  right  and  power  to  use  the  streets 
within  the  village  for  the  purpose  of  maintaining  pipes  and  necessary 

I  a 

feeders  for  lighting,  fuel  and  other  purposes  for  which  gas  may  be 
used,  for  the  term  of  fifty  years  to  be  furnished  at  a  certain  limited 
compensation.  In  August  of  1917  the  gas  company  increased  its 
rate.*  Thereupon  the  village  made  complaint  under  section  71  of 
the  Public  Service  Commissions  Law  (Cons.  Laws,  ch.  48)  asking  the 
commission  for  the  second  district  to  investigate  the  case  and  pro- 
hibit and  restrain  the  gas  company  from  raising  its  rate  above  that 
originally  fixed  by  its  license.  It  appeared  that  the  cost  of  furnishing 
gas  had  during  the  past  few  years  very  largely  increased.  The  only 
question  presented  was  whether  the  franchise  is  such  a  binding 
contract  that  it  could  not  be  abrogated  in  any  way  by  the  gas  com- 
pany or  by  the  public  service  commission.  The  latter  body  determined 
that  it  had  power  to  regulate  the  rate  to  be  charged  for  gas  irrespective 
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of  the  franohise  and  diamissed  the  complaint.  The  Appellate  Division 
reversed  the  order  of  the  commission  and  decided  in  effect  that  the 
public  service  commission  had  no  power  over  the  matter  and  granted 
the  demand  of  the  viUage  that  the  company  shoidd  be  prohibited 
from  charging  more  than  the  rate  fixed  in  1900.  Held,  first,  that  the 
legislature  under  the  circumstances  mentioned  has  the  power  to 
regulate  the  price  of  gas;  second,  that  it  has  conferred  that  power  on 
the  public  service  commission.  (Pub.  Serv.  Com.  L.  §  66,  subd.  5; 
§  72.)  {Matler  of  Quinby  v.  Public  Service  Commission,  233  N.  Y. 
244,  distinguished.) 

ppople  ex  rel,  Vil.  of  South  Glens  FaUs  v.  Public  Sendee  Commission, 
186  App.  Div.  912,  reversed. 

(Argued  November  12,  1918;  decided  January  7,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
September  18,  1918,  which  reversed,  on  certiorari,  a 
determination  of  the  public  service  commission,  second 
district,  dismissing  the  relator's  complaint  against  the 
United  Gas,  Electric  Light  and  Fuel  Company,  and 
referred  the  matter  back  to  the  commission  for  action 
thereon  in  accordance  with  the  prayer  of  the  gomplaint. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Erskine  C.  Rogers  for  appellant.  The  legislature  has 
paramount  and  supreme  rate-making  power,  especiaUy 
in  the  matter  of  gas  rates,  where  there  is  no  constitutional 
restriction.  (Matter  of  Quinlyy,  223  N.  Y.  261 ;  R.  C.  G. 
L,  Co.  V.  Taum  of  MiddleUmUy  59  N.  Y.  228;  People 
ex  rel.  N.  Y.  &  N.  S.  T.  Co.  v.  P.  S.  Comm.,  175  App. 
Div.  872;  People  ex  rel.  S.  S.  T.  Co.  v.  Wilcox,  196  N.  Y. 
212.)  The  legislature  intended  to  delegate  to  the  public 
service  commission  its  undoubted  power  to  permit  an 
increase  of  a  gas  rate  beyond  that  agreed  upon  between  a 
gas  company  and  the  local  authorities  in  a  franchise. 
( ViUage  of  Saratoga  Springs  v.  Saratoga  Gas  Co.,  191  N.  Y. 
123;  People  ex  rel.  N.  Y.  Ry.  Co.  v.  P.  S.  Comm.,  181 
App.  Div.  338.)     The  village  exceeded  its  grant  of  power 
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by  the  legislature  by  exacting  as  a  condition  to  granting 
the  franchise  a  fixed  and  arbitrary  maximum  rate  for  a 
period  of  fifty  years.  The  village  had  no  rate-making 
power  at  all.  ( Vil.  of  Saratoga  Springs  v.  Saratoga  Gas 
Co.,  191  N.  Y.  149.)  The  legislature  used  the  word 
''  reasonable  "  in  section  61,  Transportation  Corporations 
Law,  as  limiting  the  authority  of  the  municipality  to 
make  any  regulation  or  fix  any  rate  that  was  imfair  or 
confiscatory.  (Wilcox  v.  Consolidated  Gas  Co.,  212  U.  S. 
19;  Matter  of  Rebecchi,  51  Misc.  Rep.  403;  Richman  v. 
Consolidated  Gas  Co.,  114  App.  Div.  216.) 

L.  B.  McKelvey  for  respondent.  The  public  service 
conmiission  has  no  other  power  in  reference  to  rates 
fixed  by  agreement  with  the  local  authorities  than  to 
enforce  adherence  to  those  rates.  (Matter  of  Quinby, 
223  N.  Y.  244;  Wilcox  v.  Richmond  L.  &  R.  R.  Co.,  142 
App.  Div.  14;  202  N.  Y.  515.)  The  legal  nature  of  a 
franchise  granted  by  a  mimicipality  to  a  conunon  carrier 
is  the  same  as  that  granted  to  a  transportation  cor- 
poration, although  the  power  of  the  legislature  to  abrogate 
their  terms  might  differ  in  the  two  classes  of  cases,  assum- 
ing always  the  intent  of  the  l^islature  to  do  so.  (Roch- 
ester Tel.  Co.  V.  Ross,  195  N.  Y.  431;  P.  S.  Comm.  v. 
W.  S.  R.  R.  Co.,  206  N.  Y.  209;  Maiier  of  N.  Y.  El. 
Lines  Co.,  201  N.  Y.  334;  C.  C.  L.  &  F.  Co.  v.  Tallahassee, 
186  U.  S.  401 ;  W.  U.  Tel.  Co.  v.  CUy  of  Syracuse,  24 
Misc.  Rep.  338;  Ghee  v.  N.  U.  Gas  Co.,  158  N.  Y.  512; 
People  V.  O'Brien,  111  N.  Y.  40;  Wilcox  v.  R.  L.  & 
R.  R.  Co.,  142  App.  Div.  44;  202  N.  Y.  51.) 

Crane,  J.  In  September  of  1900  the  village  of  South 
Glens  Falls,  New  York,  granted  to  the  United  Gas,  Electric 
Light  and  Fuel  Company  the  right  and  power  to  use  the 
streets  within  the  village  for  the  purpose  of  maintaining 
pipes  and  necessary  feeders  for  Ughting,  fuel  and  other 
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purposes  for  which  gas  may  be  used.  The  right  was 
for  the  term  of  fifty  years. 

It  was  provided  that  in  consideration  of  this  license  the 
said  company  should  charge  no  greater  sum  than  one 
dollar  and  twenty-five  cents  ($1.25)  per  thousand  cubic 
feet  for  the  use  of  gas  for  illuminating  or  fuel  purposes. 

The  gas  company  established  its  plant  in  said  village 
under  this  franchise  and  thereafter  furnished  gas  to  the 
inhabitants  in  accordance  with  its  terms  and  conditions. 

It  appeared  without  contradiction  that  during  the  past 
five  and  one-half  years  the  price  of  coal  in  the  open 
market  advanced  120%  and  at  contract  price  approxi- 
mately 74.6%;  that  the  cost  of  manufacturing  labor 
advanced  55.5%  and  that  the  taxes  assessed  against  the 
company  increased  37.6%,  resulting  in  a  cost  to  the 
company  for  delivery  of  gas  at  the  consumers'  burner  in 
said  village  of  $1.7594  per  thousand  cubic  feet. 

In  August  of  1917  the  gas  company  increased  its  rate 
to  one  dollar  and  sixty  cents  ($1.60)  per  thousand  cubic 
feet. 

Thereupon  and  in  January  1918,  the  village  of  South 
Glens  Falls  made  complaint  under  section  71  of  the 
Public  Service  Commissions  Law  (Cons.  Laws,  ch.  48) 
asking  the  commission  for  the  second  district  to  investi- 
gate the  case  and  prohibit  and  restrain  the  gas  company 
from  raising  its  rates  above  one  dollar  and  twenty-five 
cents  ($1.25)  per  thousand  cubic  feet.  It  was  alleged 
in  the  complaint  that  the  franchise  granted  to  the  com- 
pany in  1900  constituted  a  valid  and  binding  contract 
and  that  the  company  could  not  for  the  term  of  fifty 
years  increase  its  rate  above  said  figure. 

On  the  hearing  before  the  commission  the  village 
through  its  counsel  waived  all  question  as  to  the  reason- 
ableness of  the  increase  and  stated  that  the  only  question 
presented  was  whether  the  franchise  was  such  a  binding 
contract  that  it  could  not  be  abrogated  in  any  way  by 
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the  gas  company  or  by  the  public  service  commission. 
The  latter  body  determined  that  it  had  power  to  regulate 
the  rate  to  be  charged  for  gas  irrespective  of  the  franchise 
of  1900  and  dismissed  the  complaint.  Upon  review  of 
these  proceedings  by  the  Appellate  Division  that  court 
reversed  the  order  of  the  commission  and  decided  in 
effect  that  the  pubUc  service  commission  had  no  power 
over  the  matter  and  granted  the  demand  of  the  village 
that  the  company  should  be  prohibited  from  charging 
more  than  the  rate  fixed  in  1900. 

The  question  is  now  presented  to  us  as  to  whether  the 
public  service  commission  has  power  under  the  circum- 
stances mentioned  to  regulate  the  price  of  gas.  As  the 
public  service  commission  has  only  such  authority  as  is 
given  by  the  legislature  of  the  state,  the  question  resolves 
itself  into  two  parts,  firstj  has  the  legislature  such  power, 
and,  second^  has  it  conferred  the  power  upon  the  public 
service  commission. 

The  right  which  the  village  had  to  annex  terms  to  its 
Ucense  given  in  1900  to  the  gas  company  is  to  be  found  in 
article  VII,  section  61,  subdivision  1,  of  the  Transportation 
Corporations  Law  (Cons.  Laws,  ch.  63).  This  gives 
to  gas  companies  the  power  *'  to  lay  conductors  for  con- 
ducting gas  through  streets  *  *  *  j^  each  such  city, 
village  and  town,  with  the  consent  of  the  municipal 
authorities  thereof,  and  under  such  reasonable  regulations 
as  they  may  prescribe. '^ 

Some  of  my  associates  are  of  the  opinion  that  in  view 
of  the  changes  which  naturally  come  with  time  in  civic 
life  the  fixing  of  a  given  rate  by  a  village  for  a  period 
of  fifty  years  was  not  a  reasonable  regulation  within  the 
terms  of  the  above  statute.  However  this  may  be, 
much  broader  principles  are  here  involved  which  we  feel 
called  upon  to  decide. 

Has  the  legislature  the  power  to  fix  and  regulate  the 
price  at  which  this  gas  company  shall  furnish  gas  to  the 
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inhabitants  of  the  village  of  South  Glens  Falls?  In  the 
first  place  we  must  note  the  distinction  between  a  contract 
made  by  a  gas  company  to  furnish  the  municipaUty 
itself  with  Ught  and  the  terms  and  conditions  upon 
which  a  municipality  grants  a  franchise  to  furnish  gas 
to  its  inhabitants.  In  the  first  instance  the  arrange- 
ment may  be  a  contract  pure  and  simple  protected  by 
the  Constitution  both  federal  and  state  from  subsequent 
abrogation  even  by  the  legislature  unless  such  power  be 
reserved.  Such  was  the  case  of  Kings  County  lAghting 
Company  v.  City  of  New  York  (176  App.  Div.  175; 
aflfd.,  221  N.  Y.  500).  There  the  town  of  New  Utrecht 
in  December  of  1889  made  an  agreement  with  the  Kings 
County  Gas  and  Illuminating  Company  for  Ughting  the 
streets  of  New  Utrecht  for  a  term  of  ten  years,  extended 
to  twenty-five  by  the  legislature,  at  a  rate  of  twenty-eight 
dollars  (^8)  per  street  lamp.  New  Utrecht  was  there- 
after merged  into  the  city  of  New  York.  By  the  Laws 
of  1905,  chapter  736,  it  was  provided  that  a  corporation 
selling  gas  to  the  city  of  New  York  should  not  charge  in 
excess  of  seventy-five  cents  ($.75)  per  one  thousand 
cubic  feet.  The  city  succeeding  to  the  Uabilities  of  the 
town  refused  to  pay  the  gas  bills  by  virtue  of  this  latter 
act,  but  it  was  said  that  any  construction  of  the  act 
of  1905  which  would  dissolve  the  obligation  to  the 
contract  would  be  open  to  the  charge  of  violating  section 
10  of  article  I  of  the  Federal  Constitution. 

But  the  regulations  regarding  rates  which  municipalities 
may  impose  in  granting  Ucenses  or  permission  to  use  its 
streets  by  public  service  corporations  cannot  be  said 
to  form  contracts  beyond  the  inherent  police  power  of  the 
legislature  to  modify  for  the  pubUc  welfare.  Reason 
dictates  that  such  arrangements  could  not  be  contracts 
falling  within  the  constitutional  provisions  against  abroga- 
tion. Assume  that  a  village  has  granted  to  a  corporation 
a  franchise  to  use  its  streets  for  gas  or  electricity  under  a 
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rate  which  is  reasonable  for  the  conditions  as  they  exist 
at  the  time,  but  which,  as  the  village  has  grown  into  a 
city,  is  exorbitant  and  excessively  profitable  to  the 
corporation.  Reduction  in  the  rate  by  the  legislature 
so  as  to  be  reasonable  to  the  consumer  and  profitable  to 
the  corporation  would  seem  to  be  well  within  the  police 
power  of  the  legislature.  Reduction  in  rates  seems  to  be 
generally  recognized  as  a  public  benefit,  and  yet  an 
increase  may  be  equally  so.  The  terms  and  conditions 
upon  which  a  village  may  permit  a  public  service  cor- 
poration to  use  its  streets  may  prove  luisafe,  unhealthy 
and  extremely  improper,  as  the  community  expands  and 
grows.  New  inventions  and  contrivances  in  common  use 
may  necessitate  a  change.  To  say  that  such  conditions 
were  beyond  the  legislative  control  would  bind  the  public 
to  the  facilities  of  our  forefathers  and  be  contrary  to  the 
numerous  statutes  which  have  been  passed  and  recognized 
as  legal  requiring  service  corporations  to  change  their 
plants.  Thus  the  present  Public  Service  Commissions 
Law  relating  to  gas  corporations,  section  66,  provides  that 
the  commission  shall  have  power  to  order  such  reasonable 
improvements  as  will  best  promote  the  public  interests, 
preserve  the  public  health  and  protect  those  using  gas 
and  those  employed  in  the  manuf actiu^  and  distribution 
thereof. 

If  a  village,  as  a  condition  of  granting  a  franchise,  should 
specify  the  kind  of  pipes  and  the  particular  method  of 
service  which  the  company  should  provide,  could  it  be 
said  that  when  these  conditions  proved  unsafe  to  the 
public  the  legislature  could  not  order  improvements 
because  the  franchise  was  a  contract  beyond  abrogation? 
The  same  reasoning  applies  to  rates  of  service.  Change 
in  conditions,  in  equipment,  in  the  process  of  manufacture 
or  in  the  manufactory  itself  to  meet  modem  conditions 
costs  money,  and  yet  this  cost  should  not  be  considered 
if  the  health  and  safety  of  the  public  demand  a  change. 
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A  reasonable  increase  in  rates  in  order  to  provide  the 
money  for  these  changed  conditions  is  as  much  a 
benefit  to  the  public  as  a  reduction  in  rates  when  the 
charge  is  excessive.  It  is  a  bad  political  economist  who 
thinks  the  public  is  always  served  best  by  that  which  is 
cheap. 

The  authorities  also  sustain  this  view  of  the  law.  A 
municipal  corporation  is  simply  a  political  subdivision 
of  the  state  and  exists  by  virtue  of  legislative  enactments. 
Rate  regulation  is  a  matter  of  the  police  power  of  the 
state  and  the  terms  and  conditions  such  as  here  in  question 
contained  in  a  franchise  to  a  service  corporation  may  be 
modified  without  impairing  the  obligation  of  a  contract 
within  the  provisions  of  the  CJonstitution.  (LouisviUe  & 
N.  R.  R.  Co.  V.  MoUley,  219  U.  S.  467,  480,  482;  Texas 
&  N.  0.  R.  R.  Co.  V.  MiUer,  221  U.  S.  408,  414;  Buffalo 
E.  S.  R.  R.  Co.  V.  Buffalo  Street  R.  R.  Co.,  Ill  N.  Y.  132; 
City  of  Rochester  v.  Rochester  Ry.  Co.,  182  N.  Y.  99; 
afifd.,  205  U.  S.  236;  PorOand  Ry.,  L.  &  P.  Co.  v.  CUy 
of  PorOand,  201  Fed.  Rep.  119,  125.) 

The  second  question  is  this:  The  legislation  having 
power  to  regulate  charges  of  this  gas  company  to  the 
consumers  of  the  village  of  South  Glens  Falls,  has  it 
conferred  this  power  upon  the  public  service  commission? 
Chapter  480  of  the  Laws  of  1910,  known  as  the  Public 
Service  Commissions  Law,  would  seem  to  give  this  power. 
Subdivision  5  of  section  66  reads: 

"  Whenever  the  commission  shall  be  of  opinion,  after  a 
hearing  had  upon  its  own  motion  or  upon  complaint,  that 
the  rates  or  charges  or  the  acts  or  regulations  of  any  such 
person,  corporation  or  municipality  are  unjust,  unreason- 
able, unjustly  discriminatory  or  unduly  preferential  or 
in  any  wise  in  violation  of  any  provision  of  law,  the 
commission  shall  determine  and  prescribe  the  just  and 
reasonable  rates  and  charges  thereafter  to  be  in  force 
for  the  service  to  be  furnished  notwithstanding  that 
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a  higher  rate  or  charge  has  heretofore  been  authorized 
by  statute." 

Section  72  provides: 

"  An  investigation  may  be  instituted  by  the  commission 
as  to  any  matter  of  which  complaint  may  be  made,  as 
provided  in  section  seventy-one  of  this  chapter,  or  to 
enable  it  to  ascertain  the  facts  requisite  to  the  exercise  of  any 
power  conferred  upon  it.  After  a  hearing  and  after  such 
an  investigation  as  shall  have  been  made  by  the  com- 
mission or  its  officers,  agents,  examiners  or  mspectors, 
the  commission  within  lawful  limits  may,  by  order,  fix 
the  maximum  price  of  gas  or  electricity  not  exceeding 
that  fixed  by  statute  to  be  charged  by  such  corporation  or 
person,  for  the  service  to  be  furnished.     *     *     *  " 

No  statute  has  fixed  the  price  of  gas  for  this  community. 
It  seems  quite  clear  to  us,  therefore,  that  the  legislature 
having  the  power  to  regulate  the  charge  to  be  made  for 
gas  by  the  United  Gas,  Electric  Light  and  Fuel  Company 
to  the  residents  of  the  village  of  South  Glens  Falls  has 
conferred  this  power  by  reason  of  the  above  provisions 
of  law  upon  the  public  service  conunission  and  their 
action  in  dismissing  the  village's  complaint  was  correct. 

The  Appellate  Division  based  its  decision  upon  the 
authority  of  Matter  of  Quinby  v.  Public  Service  Comm. 
(223  N.  Y.  244).  This  case  is  not  inconsistent  or  con- 
trary to  what  is  here  stated.  The  matter  there  at  issue 
was  a  railroad  rate  fixed  by  a  city  charter  and  contained  in 
the  street  franchise  to  the  company.  We  held  that  in 
view  of  article  III,  section  18,  of  the  Constitution  requir- 
ing the  consent  of  the  local  authorities  to  the  construction 
of  a  railroad  that  the  power  given  to  the  public  service 
commission  to  modify  this  rate  should  be  distinctly  and 
expressly  conferred  and  that  such  power  had  not  been 
given.     It  was  said: 

"  In  the  absence  of  clear  and  definite  language  con- 
ferring without  ambiguity  jurisdiction  upon  the  public 
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service  commission  to  increase  rates  of  fare  agreed 
upon  by  the  street  railroad  and  the  local  authorities  we 
should  not  unnecessarily  hold  that  the  legislature  has 
intended  to  delegate  any  of  its  powers  in  the  matter, 
whatever  its  powers  may  be.  The  Public  Service  Com- 
missions Law  (Section  26,  section  49,  subd.  1)  and  the 
Railroad  Law  (Section  181)  deal  with  maximum  rates  of 
fare  established  by  statute  but  make  no  reference  in 
terms  to  rates  established  by  agreement  with  local 
authorities."     (p.  263.) 

The  question  as  to.  the  power  of  the  legislature  to  deal 
with  such  rates  was  specifically  reserved  and  not  decided. 
The  opinion  clearly  intimated  that  such  power  did  exist. 

For  the  reasons  here  stated  the  order  of  the  Appellate 
Division  should  be  reversed  and  that  of  the  public 
service  commission  dismissing  the  complaint  affirmed. 
Costs  to  the  appellant  in  this  court  and  in  the  Appellate 
Division. 

McLaughlin,  J.  (conciuring).  I  concur  in  the  result 
reached  by  Judge  Crane. 

The  right  to  regulate  rates  of  public  service  corporations 
is  a  governmental  power  vested  in  the  state  in  its  sovereign 
capacity.  It  may  be  exercised  by  the  state,  or  through  a 
commission  appointed  by  it;  or  it  may  delegate  such 
power  to  a  municipality.  The  delegation  ol  this  power, 
however,  is  never  implied  since  the  effect  is  to  extinguish, 
no  matter  for  how  short  a  time,  pro  tanto  a  power  of 
the  state.  Therefore,  when  delegated  its  existence  and 
the  authority  to  make  it  must  clearly  and  unmistakably 
appear.  {Matter  of  Quinby  v.  Pvhlic  Service  Cowr 
mission,  223  N.  Y.  244.)  Every  doubt  must  be  resolved 
in  favor  of  the  continuance  of  the  power  in  the  State 
{Home  Telephone  &  Telegraph  Co.  v.  Los  AngeleSy  211 
U.  S.  265;  Wyandotte  County  Gas  Co.  v.  Kansas,  231 
U.  S.  622.) 

15 
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Our  attention  has  been  called  to  no  provision  in  the 
charter  oif  the  village  of  South  Glens  Falls  by  which  it 
is  claimed  the  power  was  given  to  such  village  to  fix 
the  maximiiTn  rate  at  which  gas  should  be  sold  to  con- 
sumers. It  may  be  assumed  that  the  charter  gave  to  the 
village  the  right  to  make  certain  contracts  necessary 
for  its  corporate  existence,  but  this  power  did  not  include; 
the  right  to  make  a  contract  fixing  the  rate  at  which 
gas  should  be  sold  to  the  pubUc.  When  the  franchise  was 
granted  to  the  United  Gas,  Electric  Light  and  Fuel  (Com- 
pany, both  it  and  the  village  were  bound  to  take  notice 
of  the  right  of  the  state  to  step  in  at  any  time  and  fix  a 
rate  other  than  that  stated  in  the  franchise.  The 
legislature  by  the  creation  of  the  public  service  com- 
mission delegated  to  that  body  the  power  to  fix  a  rate, 
and  this  it  may  exercise  whenever  it  sees  fit  to  do  so 
notwithstanding  the  provision  of  the  franchise  fixing  the 
maximiun  price  for  a  term  of  fifty  years.  The  act  of 
the  village  and  the  gas  company  in  thus  contracting, 
while  it  may  have  been  binding  upon  the  parties  to  it, 
had  no  effect  upon  the  power  of  the  state  acting  through 
the  public  service  commission  to  which  has  been  delegated 
all  the  power  the  state  has  in  fixing  rates  at  which  gas  can 
be  sold  to  the  public.  The  whole  act  creating  the  public 
service  commission  indicates  as  clearly  as  language  can 
that  the  legislature  intended  to  give  to  that  body  all 
the  power  necessary  to  fix  a  rate  at  which  gas  could  be 
sold  throughout  the  state.  Thus  article  1,  section  4, 
of  the  Public  Service  Conmiissions  Law  provides  that  the 
commission  shall  possess  the  powers  and  duties  specified 
in  the  act  but  "  also  all  powers  necessary  or  proper  to 
enable  it  to  carry  out  the  purposes  of  this  chapter." 
Article  4,  section  66,  subdivision  5,  provides  that  "  when- 
ever the  commission  shall  be  of  opinion,  after  a  hearing 
had  upon  its  own  motion  or  upon  complaint,  that  the 
rates  or  charges  or  the  acts  or  regulations  of  any  such 
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person,  corporation  or  municipality  are  unjust,  unreason- 
able, unjustly  discriminatory  or  unduly  preferential 
or  in  anywise  in  violation  of  any  provision  of  law,  the 
commission  shall  determine  and  prescribe  the  just  and 
reasonable  rates  and  charges."  And  article  4,  section  72, 
provides  that  after  the  hearing  and  after  such  investiga- 
tion as  shall  have  been  made  by  the  commission  or  its 
officers  or  agents  ''  the  commission  within  lawful  limits 
Dttay,  by  order,  fix  the  maximum  price  of  gas  or  electricity 
not  exceeding  that  fixed  by  statute  to  be  charged  by  such 
corporation  or  person,  for  the  service  to  be  furnished; 
♦  *  *.  In  determimng  the  price  to  be  charged  for  gas 
or  electricity  the  commission  may  consider  all  facts  which 
in  its  judgment  have  any  bearing  upon  a  proper  deter- 
mination of  the  question.     *     *     * " 

It  is  true  that  in  article  7,  section  61,  subdivision  2, 
of  the  Transportation  Corporations  Law  (L.  1909,  ch. 
219)  the  right  of  a  public  service  corporation  to  lay 
conductors  for  conducting  gas  through  the  streets  of  a 
city  or  village  is  given,  but  this  right  cannot  be  exercised 
without  the  consent  of  the  municipal  authorities  "  under 
such  reasonable  regulations,  as  they  may  prescribe." 
"  Reasonable  regulations  "  does  not  include  the  right  to 
fix  a  rate  so  that  the  state  cannot  interfere  and  fix  a  dif- 
ferent one.  (Wyandotte  County  Gas  Co.  v.  Kansas^  supra; 
Portland  72.,  L.  &  P.  Co.  v.  City  of  Portland,  201  Fed.  Rep. 
119;  City  of  Benwood  v.  Public  Service  Commissiony  75 
W.  Va.  127;  Milwaukee  Electric  R.  &  Lt.  Co.  v.  Railroad 
Commissionj  153  Wis.  592.  See,  also,  People  ex  rel. 
N.  Y.  &  N.  S.  T.  Co.  V.  Public  Service  Commission, 
175  App.  Div.  869;  People  ex  rel.  Bridge  Operating  Co. 
V.  Public  Service  Commission,  153  App.  Div.  129.)  If 
this  view  be  correct,  then  it  necessarily  follows  that  there 
is  at  the  present  time  lodged  in  the  pubUc  service  com- 
mission the  power  to  fix  a  rate  at  which  gas  shall  be  sold 
by  the  appellant. 
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But  it  is  urged  that  this  view  is  in  conflict  with  the  one 
expressed  in  MaMer  of  Quinby  v.   Public  Service  Com- 
mission  (supra).    I  do  not  think  so.    On  the  contrary 
it  seems  to  me  that  case  is  clearly  distinguishable.     There 
the  question  presented  related  to  rates  of  a  street  surface 
railroad  operating  in  the  city  of  Rochester.    Before  the 
railroad  company  occupied  the  streets  of  the  city  it  had 
to  obtain  the  consent  of  the  municipal  authorities.    The 
Constitution,  as  amended  in  1875,  so  provided  (Article  3, 
section   18).     The  consent  was  obtained  but  only  on 
condition  that  the  rate  for  one  continuous  ride  should  not 
exceed  five  cents  per  passenger.    The  condition  thus 
imposed  was  accepted  and  the  franchise  granted  by  the 
city  in  1890.    In  1894  another  contract  was  entered  into 
between  the  city  and  the  railroad  company  which  ratified 
and  confirmed  the  contract  of  1890  as  well  as  all  ordinances 
relating  to  it.    This  contract  was  expressly  recognized 
by  the  legislature  in  paragraph  173  of  the  Railroad  Law 
(L.  1910,  ch.  481);  and  in  section  181  of  the  same  law  a 
provision  was  inserted  which  prohibits  a  raih-oad  operatmg 
in  any  incorporated  city  or  village  from  charging  any 
passenger  more  than  five  cents  for  a  continuous  ride. 
In  1915  the  legislature  amended  the  charter  of  the  city 
of  Rochester  and  added  a  new  section  which  provides  that 
all  street  surface  railroads  operating  cars  in  the  streets 
of  the  city  should  not  charge  more  than  five  cents  per 
passenger  for  each  continuous  journey.     In  view  of  the 
constitutional  provision   requiring   the   consent   of   the 
local  authorities,  the  agreement  as  to  the  maximum  fare 
to  be  charged  as  a  basis  of  the  consent,  the  legislative 
recognition  of  the  contract,  and  the  act  of  1915  fixing 
the  maximum  rate  at  five  cents,  this  court  held  that  it 
did  not  find  in  the  Public  Service  Commissions  Law  that 
the  state  had  delegated  to  the  pubUc  service  commission 
the  power  to  increase  the  rate  in  excess  of  that  agreed 
upon    between    the   railroad    company    and    the    local 
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authorities,  and  that  if  the  legislature  had  so  intended 
then  such  intent  should  have  been  expressed  in  '^  clear 
and  definite  language." 

In  the  present  case  there  was  no  constitutional  provision 
requiring  the  consent  of  the  local  authorities  before  the 
streets  of  the  village  could  be  occupied  by  the  gas  com- 
pany. There  has  been  no  legislative  recognition  of  the 
terms  imposed  as  a  condition  of  granting  the  franchise. 
No  statute  has  been  enacted  fixing  the  maximum  price 
at  which  gas  can  be  sold.  And  it  does  appear  from  the 
Public  Service  Commissions  Law  that  the  legislature 
intended  to  and  has  given  the  commission  the  power  either 
to  increase  or  to  decrease  the  price  at  which  gas  shall  be 
furnished  to  the  public. 

The  distinction  thus  made  is  not  fanciful.  It  is  real. 
It  is  substantial.  In  the  Quinby  case  the  intent  on  the 
part  of  the  legislature  to  delegate  the  power  to  fix  a  rate 
could  not  be  found,  and  there  was  a  fair  inference,  at  least, 
from  legislative  acts  that  such  power  had  not  been  given 
but  was  retained  by  the  state.  In  the  present  case  the 
intent  does  appear.  The  statute  creating  the  public 
service  commission  indicates  as  clearly  as  language  can 
that  the  legislature  intended  to  give  to  the  commission 
all  the  power  necessary  either  to  increase  or  to  diminish 
rates  at  which  gas  should  be  sold. 

Entertaining  these  views  I  am  of  the  opinion  that  the 
order  of  the  Appellate  Division  should  be  reversed,  etc. 

Chase,  J.  (dissenting).  This  court  decided  in  the 
Quinby  case  {Matter  of  Quinby  v.  Public  Service  Cowr 
misdonj  223  N.  Y.  244)  that  it  was  not  the  intention 
of  the  legislature  by  the  Public  Service  Commissions 
Law  to  confer  upon  the  public  service  commissions 
jurisdiction  and  power  to  raise  the  rate  of  fare  that  can 
be  charged  by  a  street  railroad  corporation  to  an  amount 
in  excess  of  the  amount  at  which  it  had  been  expressly 
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limited  by  agreement  between  the  street  railroad  corpora- 
tion and  the  local  authorities  of  the  municipality  in  which 
the  corporation  is  maintaining  its  road.  In  doing  so, 
this  court  say:  "  In  the  absence  of  clear  and  definite 
language  conferring  without  ambiguity  jurisdiction  upon 
the  public  service  commission  to  increase  rates  of  fare 
agreed  upon  by  the  street  railroad  and  the  local  authorities 
we  should  not  unnecessarily  hold  that  the  legislature  has 
intended  to  delegate  any  of  its  powers  in  the  matter, 
whatever  its  powers  may  be/' 

The  decision  in  that  case  was  confined  to  holding  that 
the  legislature  did  not  intend  to  delegate  its  power,  if 
any,  relating  to  the  increase  of  rates  of  fare  of  street 
railroads  so  agreed  upon,  to  the  public  service  conmiissions. 
Whether  the  legislature  has  the  power,  directly  or  by 
delegation  to  the  commissions,  to  increase  the  rates  of 
fare  so  agreed  upon,  was  not  passed  upon  in  that  case. 

The  case  now  before  us  involves  a  gas  corporation  and  a 
price  to  be  charged  for  gas  in  excess  of  a  maximum  price 
fixed  and  determined  upon  as  a  consideration  for  granting 
a  franchise  to  the  appellant  by  the  local  authorities  and 
not  an  increase  in  the  rate  of  fare  to  be  charged  by  a 
street  railroad  corporation  in  excess  of  an  amount  fixed 
by  a  similar  agreement.  It  is  now  sought  to  have  this 
court  hold  that  although  the  legislature  did  not  intend 
to  confer  jmisdiction  and  power  on  the  public  service 
commissions  to  increase  rates  of  fare  agreed  upon  between 
street  railroad  corporations  and  the  local  authorities,  it 
was  the  intention  of  the  legislature  to  confer  jtuisdiction 
and  power  on  such  commissions  to  increase  the  price  of  gas 
similarly  agreed  upon  between  a  gas  company  and  the 
local  authorities. 

If  such  decision  is  to  be  made  the  difference  of  intention 
should  be  found  in  the  act  in  "  clear  and  definite  language/' 

I  do  not  find  any  substantial  basis  on  which  to  dis- 
tinguish the  decision  in  the   Quinby  case  to  permit  of 
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making  a  different  decision  in  this  case.  The  general 
power  of  the  public  service  commissions  relating  to  a  gas 
corporation  is  the  same  as  that  relating  to  a  street  rail- 
road corporation. 

The  Public  Service  Commissions  Law  provides  that  the 
public  service  commission  for  each  district  shall  possess 
the  powers  and  duties  in  the  act  specified,  and  also, 
'^  All  powers  necessary  or  proper  to  enable  it  to  carry  out 
the  purposes  "  of  the  act.     (Sec.  4.) 

The  Public  Service  Commissions  Law  (§  26,  §  49, 
subd.  1)  and  the  Railroad  Law  (§  181)  deal  with  maximum 
rates  of  fare  established  by  statute  but  make  no  reference 
in  terms  to  rates  established  by  agreement  with  local 
authorities.  (Matter  of  Quinby  v.  Public  Service  Comr 
missiony  supra.)  The  same  is  true  of  the  Public  Service 
Commissions  Law  (§66,  §  71  and  §  72)  and  the  Trans- 
portation Corporations  Law  (§61). 

In  this  case  as  in  the  Quinby  case  the  question  involved 
is  the  jurisdiction  of  the  public  service  commissions  to 
grant  the  particular  relief  to  which  the  corporation 
involved  deems  itself  entitled.  The  reasonableness  of 
the  rate  of  fare  or  of  the  price  of  gas  to  which  the  cor- 
porations respectively  deem  themselves  entitled,  has  not 
been  controverted  in  either  case. 

A  comparison  of  the  provisions  of  the  Public  Service 
Commissions  Law  relating  specially  to  the  power  of  the 
commissions  over  rates  of  fare  to  be  charged  by  street 
railroad  corporations,  with  those  specially  relating  to 
such  power  over  the  price  to  be  charged  for  gas,  will  show 
that  the  legislature  did  not  clearly  or  otherwise  express  a 
different  intention  about  the  power  of  the  commissions 
relating  thereto.  Section  49  specially  relating  to  rates  of 
fare  to  be  charged  by  street  and  other  railroad  corporations 
is  as  follows: 

"  1.  Whenever  either  commission  shall  be  of  opinion, 
after  a  hearing  had  upon  its  own  motion  or  upon  a  com- 
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plaint,  that  the  rates,  fares  or  charges  demanded,  exacted, 
charged  or  collected  by  any  common  carrier,  railroad 
corporation  or  street  railroad  corporation  subject  to  its 
jurisdiction  for  the  transportation  of  persons  or  property 
within  the  state,  or  that  the  regulations  or  practices  of 
such  common  carrier,  raikoad  corporation  or  street 
railroad  corporation  affecting  such  rates  are  unjust, 
unreasonable,  unjustly  discriminatory  or  unduly  pref- 
erential, or  in  any  wise  in  violation  of  any  provision  of 
law,  or  that  the  maximum  rates,  fares  or  charges,  charge- 
able by  any  such  common  carrier,  railroad  or  street 
railroad  corporation  are  insufficient  to  yield  reasonable 
compensation  for  the  service  rendered,  and  are  imjust 
and  unreasonable,  the  commission  shaU  with  due  regard 
among  other  things  to  a  reasonable  average  return  upon 
the  value  of  the  property  actually  used  in  the  public 
service  and  to  the  necessity  of  making  reservation  out 
of  income  for  surplus  and  contingencies,  determine  the 
just  and  reasonable  rates,  fares  and  charges  to  be  there- 
after observed  and  m  force  as  the  maxunum  to  be  charged 
for  the  service  to  be  performed,  notwithstanding  that  a 
higher  rate,  fare  or  charge  has  been  heretofore  authorized 
by  statute,  and  shall  fix  the  same  by  order  to  be  served 
upon  all  common  carriers,  raihoad  corporations  or  street 
railroad  corporations  by  whom  such  rates,  fares  and 
charges  are  thereafter  to  be  observed.     *    *     *." 

The  sections  specifically  relating  to  the  price  to  be 
charged  for  gas  are  as  follows: 

"  *  *  *.  Whenever  the  commission  shall  be  of 
opinion,  after  a  hearing  had  upon  its  own  motion  or  upon 
complaint,  that  the  rates  or  charges  or  the  acts  or  regula- 
tions of  any  such  person,  corporation  or  municipality 
are  unjust,  unreasonable,  unjustly  discriminatory  or 
unduly  preferential  or  in  any  wise  in  violation  of  any 
provision  of  law,  the  commission  shall  determine  and 
prescribe  the  just  and   reasonable   rates   and   charges 
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thereafter  to.  be  in  force  for  the  service  to  be  furnished 
notwithstanding  that  a  higher  rate  or  charge  has  hereto- 
fore been  authorized  by  statute,  and  the  just  and  reason- 
able acts  and  regulations  to  be  done  and  observed; 
♦    ♦    V    (§  66,  subd.  5.) 

"  Upon  the  complaint  in  writing  of  the  mayor  of  a  city, 
the  trustees  of  a  village  or  the  town  board  of  a  town  in 
which  a  person  or  corporation  is  authorized  to  manu- 
factiure,  sell  or  supply  gas  or  electricity  for  heat,  light  or 
power,  or  upon  the  complaint  in  writing  of  not  less  than 
one  hundred  customers  or  purchasers  of  such  gas  or 
electricity  in  cities  of  the  first  or  second  class,  or  of  not 
less  than  fifty  in  cities  of  the  third  class,  or  of  not  less  than 
twenty-five  elsewhere,  or  upon  complaint  of  a  gas  cor- 
poration or  electrical  corporation  supplying  said  gas  or 
electricity,  as  to  the  illuminating  power,  piuity,  pressure  or 
price  of  gas,  *  *  *,  the  proper  commission  shall 
investigate  as  to  the  cause  of  such  complaint.  *  *  *." 
(1 71.) 

''  Before  proceeding  under  a  complaint  presented  as 
provided  in  section  seventy  one,  the  commission  shall 
cause  notice  of  such  complaint,  and  the  purpose  thereof, 
to  be  served  upon  the  person  or  corporation  affected 
thereby.  Such  person  or  corporation  shall  have  an 
opportimity  to  be  heard  in  respect  to  the  matters  com- 
plained of  at  a  time  and  place  to  be  specified  in  such 
notice.  An  investigation  may  be  instituted  by  the 
commission  as  to  any  matter  of  which  complaint  may  be 
made,  as  provided  in  section  seventy-one  of  this  chapter, 
or  to  enable  it  to  ascertain  the  facts  requisite  to  the 
exercise  of  any  power  conferred  upon  it.  After  a  hearing 
and  after  such  an  investigation  as  shall  have  been  made 
by  the  commission  or  its  officers,  agents,  examiners  or 
inspectors,  the  commission  withm  hwful  Umits  may,  by 
order,  fix  the  maxunum  price  of  gas  or  electricity  not 
exceeding  that  fixed  by  statute  to  be  charged  by  such 
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corporation  or  person,  for  the  service  to  be  furnished; 
and  may  order  such  improvement  in  the  manufacture, 
distribution  or  supply  of  gas,  in  the  manufacture,  trans- 
mission or  supply  of  electricity,  or  in  the  methods  employed 
by  such  person  or  corporation,  as  will  in  its  judgment  be 
adequate,  just  and  reasonable.  The  price  fixed  by  the 
conmiission  under  this  section  or  under  subdivision  five  of 
section  sixty-six  shall  be  the  maximum  price  to  be  charged 
by  such  person,  corporation  or  municipality  for  gas  or 
electricity  for  the  service  to  be  furnished  within  the 
territory  and  for  a  period  to  be  fixed  by  the  commission 
in  the  order,  not  exceeding  three  years  except  in  the  case 
of  a  sliding  scale,  and  thereafter  until  the  conmiission 
i^all,  upon  its  own  motion  or  upon  the  complaint  of  any 
corporation,  person,  or  municipality  interested,  fix  a 
higher  or  lower  maximum  price  of  gas  or  electricity  to  be 
thereafter  charged.  In  determining  the  price  to  be 
charged  for  gas  or  electricity  the  conmussion  may  consider 
all  facts  which  in  its  judgment  have  any  bearing  upon  a 
proper  determination  of  the  question  although  not  set 
forth  in  the  complaint  and  not  within  the  allegations 
contained  therein,  with  due  regard  among  other  things  to 
a  reasonable  average  return  upon  capital  actually 
expended  and  to  the  necessity  of  making  reservations  out 
of  income  for  surplus  and  contingencies."     (§  72.) 

Where  the  maximum  rate  of  fare  on  street  railroads 
and  the  price  of  gas  have  each  been  fixed  by  agreement 
with  local  authorities  the  public  service  commissions  are 
equally  restricted  in  their  power  and  jurisdiction  on  their 
own  motion  or  on  complaint  to  authorize  an  increase  of 
the  same. 

It  is  suggested  that  no  statute  has  fixed  the  price  of  gas 
in  South  Glens  Falls.  It  is  for  the  reason  that  the  price 
of  gas  has  been  fixed  by  agreement  with  the  local 
authorities  that  the  question  involved  on  this  appeal  is 
controlled  by  the  decision    in  the  Quinby  case.     The 
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decision  in  that  case  was  expressly  placed  upon  the 
ground  that  authority  is  not  given  to  the  commission  by 
the  legislature  to  increase  the  amount  of  fare  then  in 
controversy  above  the  maximum  amount  agreed  upon  as 
a  condition  of  granting  the  raihoad  franchise. 

It  is  also  suggested  that  the  constitutional  provision 
(Constitution  State  of  New  York,  art.  3,  section  18) 
providmg  for  the  consent  of  certam  owners  of  property 
and  of  the  local  authorities  before  a  law  shall  authorize 
the  construction  of  a  street  railroad,  gives  the  com- 
missioners greater  power  over  the  fare  to  be  charged  by  a 
street  railroad  corporation  than  it  has  over  the  price  to 
be  charged  for  gas  by  a  gas  corporation. 

The  Constitution  provides:  "  No  law  shall  authorize 
the  construction  or  operation  of  a  street  railroad  except 
upon  the  condition  that  the  consent  of  the  owners  of  one- 
half  in  value  of  the  property  bounded  on,  and  the  consent 
also  of  the  local  authorities  having  the  control  of,  that 
portion  of  a  street  or  highway  upon  which  it  is  proposed 
to  construct  or  operate  such  railroad  be  first  obtained,  or 
in  case  the  consent  of  such  property  owners  cannot  be 
obtained,  the  appellate  division  of  the  supreme  court,  in 
the  department  m  which  it  is  proposed  to  be  constructed, 
may,  upon  application,  appoint  three  commissioners  who 
shall  determine,  after  a  hearing  of  all  parties  interested, 
whether  such  railroad  ought  to  be  constructed  or  operated, 
and  their  determination,  confirmed  by  the  court,  may  be 
taken  in  lieu  of  the  consent  of  the  property  owners." 

The  constitutional  provision  prohibits  any  law  author- 
izing the  construction  or  operation  of  a  street  railroad 
except  upon  the  condition  therein  stated  but  it  does  not 
in  any  way  prescribe  or  limit  the  fare  to  be  charged  by  a 
street  railroad  corporation.  It  does  not  in  any  way 
affect  the  question  now  before  us  relating  to  the  pow^r 
of  the  public.service  commission  to  increase  the  maximum 
rate  of  fare  to  be  charged  by  a  street  railroad  corporation, 
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or  the  price  of  gas  to  be  charged  by  a  gas  corporation, 
over  and  above  the  amount  agreed  upon  by  the  street 
raib*oad  or  gas  company  respectively  and  the  municipality. 

The  decision  in  the  Quinby  case  stands  upon  the 
words  that  I  have  quoted  herein.  It  does  not  depend 
upon  the  constitutional  provision.  It  is  not  affected  by 
the  constitutional  provision  unless  perchance  we  reason  as 
did  the  appellant  in  that  case  as  recited  in  the  opinion 
of  Judge  Pound  as  follows:  "  It  would  be  a  vain  thing 
if  the  consent  were  placed  under  the  protection  of  the 
Constitution,  and  the  conditions  which  induced  such 
consent  were  immediately  subject  to  extinguishment  by 
the  legislature  for  that  would  mock  the  very  piupose  of 
the  constitutional  provision  and  permit  almost  any 
interference  by  the  legislature ;  that  the  local  authorities 
in  this  matter  are  supreme  over  the  public  service  com- 
mission by  virtue*  of  the  Constitution ;  that  the  obligation 
of  a  street  surface  railroad  to  carry  passengers  for  an 
agreed  fare  may  in  a  constitutional  sense  be  neither  a 
contract  nor  private  property,  but  it  is  imposed  by  virtue 
of  a  delegated  power,  delegated  by  the  people  —  not  by 
the  legislature  —  to  the  local  authorities,  and  is  thus 
beyond  legislative  recall.''     (p.  262.) 

It  was  the  contention  of  the  appellant  in  that  case  that 
the  legislature  has  no  power  in  any  case  to  increase  rates 
of  fare  agreed  upon  by  a  street  railroad  and  the  local 
authorities.  That  question,  I  repeat,  was  not  decided 
in  that  case*  The  language  last  above  quoted  was  not 
adopted  by  the  court  or  by  the  writer  of  the  opinion. 

Both  cases  should,  in  my  judgment,  stand  upon  the 
language  quoted  from  the  Quinby  opinion  to  the  effect 
that  the  legislature  did  not  intend  to  delegate  its  power 
in  cases  where  the  rates  of  fare  or  price  of  gas  have  been 
established  by  and  between  the  street  railroad  or  gas 
companies  respectively  and  the  municipahties. 

If  we  stand  upon  a  distinction  in  the  power  of  the 
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commissions  as  proposed,  it  may  lead  to  the  conclusion 
that  so  far  as  street  railroads  are  concerned  the  legislature 
has  no  power  to  interfere  in  case  of  contracts  such  as 
that  in  Rochester  and  others  of  Uke  effect  because  as 
suggested  in  the  opinion  in  the  Quinby  case  and  as 
claimed  by  the  appellants  in  that  case,  such  contracts 
have  passed  beyond  legislative  recall. 

The  order  should  be  aflSrmed,  with  costs. 

HiscocK,  Ch.  J.,  CuDDEBACK  and  McLaughlin,  JJ. 
(the  latter  in  opinion  in  which  also  HiscocK,  Ch.  J., 
concurs)  concur  with  Crane,  J.;  Chase,  J.,  reads  dis- 
senting opinion,  in  which  Collin,  J.,  concurs;  Hogan,  J., 
dissents  generally. 

Order  reversed,  etc. 


Watson  H.  Whipple,  Respondent,  v.  Brown  Brothers 

Company,  Appellant. 

Contract  —  execution  of  written  contract  purporting  to  be 
same  as  oral  contract  previously  agreed  upon  by  parties  but 
guaranty  of  which  was  omitted  in  written  contract  —  party 
induced  to  sign  such  contract  by  false  statements  of  contents 
thereof  by  other  party  —  action  for  breach  of  warranty  of  oral 
contract  —  when  such  action  can  be  maintained  and  damages 
recovered. 

.  1.  There  is  a  material  and  manifest  distinction  between  a  meeting 
of  the  minds  of  parties  through  deceit  on  the  part  of  one  of  them, 
and  a  writing  excusably  and  justifiably  executed  by  the  one  which, 
through  the  deceit  of  the  other,  does  not  express  the  agreement  of  the 
parties. 

2.  A  party  who  is  ignorant  of  the  contents  of  a  written  instrument, 
from  inability  to  read,  who  signs  it  without  intending  to,  and  who 
is  chargeable  with  no  negligence  in  not  ascertaining  the  character 
of  it,  is  no  more  bound  than  if  it  were  a  forgery.  There  has  been  no 
intelligent  assent  to  its  terms,  and  it  is  a  fraud  in  one  who  with 
knowledge  of  the  facts  attempts  to  enforce  it. 

3.  The  complaint  alleges  a  contract  by  plaintiff's  testator,  its 
breach  and  residtant  damages.     The  testimony  of  plaintiff's  testator 
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proved  an  oral  contract,  whereupon  the  defendant  proved  by  him  his 
signature  to  a  writing  in  form  a  contract  set  forth  in  the  answer. 
Plaintiff's  testator  testified  that  after  the  oral  contract  had  been 
completely  made  he  handed  defendant's  representative  his  list  of 
varieties  of  trees  he  wanted,  and  d^endant's  representative  wrote 
down  the  varieties,  calling  them  as  he  wrote  them,  and  handed  the 
order  to  the  witness  to  sign,  who,  because  he  had  not  his  glasses, 
coidd  read  nothing  of  the  writing  and  so  stated  to  the  representative, 
who  said  that  it  contained  nothing  but  a  statement  of  the  varieties 
and  the  sizes  and  prices  and  time  of  delivery.  In  fact  it  differed 
materially  from  the  oral  contract.  Plaintiff's  testator  thereupon 
signed  it.  This  testimony  was  taken  under  the  objection  oi  the 
d^endant  that  it  was  incompetent,  that  the  writing  was  the  best 
evidence  of  the  contract  and  that  no  fraud  was  alleged  in  the  com- 
plaint, and  under  an  exception  to  the  adverse  ruling.  The  court,  in 
effect,  submitted  to  the  jury  the  questions:  (a)  Was  the  testator 
bound  by  the  written  order,  notwithstanding  that  he  did  not  read  it, 
or  did  the  conditions  justify  him  in  signing  it  without  reading  it; 
(b)  did  the  writing  or  the  oral  agreements  constitute  the  contract; 
and  charged  that  if  the  writing  constituted  the  contract  the  plaintiff 
could  not  recover;  if  the  oral  agreements  constituted  the  contract 
the  plaintiff  coidd  recover  the  damages  residting  to  the  testator  from 
its  breach.  The  verdict  was  for  plaintiff.  Held,  that  the  evidence 
of  the  oral  contract  was  properly  received,  and  that  upon  the  facts 
found  by  the  jury  the  writing  was  void  at  law.  The  contract  was  not 
susceptible  of  rescission  and  there  was  no  reason  for  its  reformation. 
(Wilcox  V.  AmeHcan  Tel.  &  Tel.  Co.,  176  N.  Y.  115;  Smith  v.  R\fnt^ 
191  N.  Y.  452.  foUowed.) 

Whijufle  V.  Brown  Brothers  Co.,  170  App.  Div.  531,  afSrmed. 

(Submitted  October  22,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  November  24,  1915,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

P.  Chamberlain  for  appellant.  The  court  erred  in 
receiving  evidence  tending  to  prove  fraud.  The  action 
being  for  breach  of  contract  it  could  not  be  changed  into 
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one  for  fraud.  {Dalrymple  v.  HiMenbrand,  62  N.  Y. 
5;  Stumpf  v.  Cohen,  78  Misc.  Rep.  158;  Tanenbaum  v. 
Fed.  Match  Co.,  189  N.  Y.  75;  lAndaay  v.  Mulqueen, 
26  Hun,  485;  Townsend  v.  G.  Ins.  Co.,  39  Misc.  Rep.  87; 
Hartman  v.  Mayor,  etc.,  23  Hun,  586;  Noriham  v.  Dutchess 
Co.  Mvi.  Ins.  Co.,  77  N.  Y.  73;  McComb  v.  Brewer  Lumber 
Co.,  184  Mass.  276;  Kipp  v.  N.  Y.  C.  &  H.  R.  R.  R., 
89  App.  Div.  392;  Schoepflin  v.  Coffey,  162  N.  Y.  12; 
Kom  V.  Weir,  88  N.  Y.  Supp.  976;  Blumenfield  v.  Siinc, 
42  Misc.  Rep.  411.)  The  court  erred  in  admitting 
testimony  as  to  dealings  had  between  the  alleged  agent, 
Mull,  and  Mr.  Sherwood.  (McKeige  v.  Carroll,  120  App. 
Div.  521;  EUenor  v.  Briggs,  39  Misc.  Rep.  535;  Oppenheim 
V.  Irtrin,  166  App.  Div.  233;  Wait  v.  Borne,  123  N.  Y.  592; 
SmiOi  V.  Tracy,  36  N.  Y.  79.) 

L.  M.  Sherwood  for  respondent.  Parol  evidence  was 
competent  to  prove  that  the  signature  of  the  plaintiff 
to  the  instrument  was  procured  by  fraudulent  repre- 
sentations, and  if  so,  the  instrument  was  void.  (Wilcox 
V.  Am.  T.  &  T.  Co.,  176  N.  Y.  115;  Smith  v.  Dotterweich, 
200  N.  Y.  299;  Burrows  A.  Mach.  Co.  v.  Van  Dusen, 

138  N.  Y.  Supp.  839;  19  N.  Y.  Supp.  951;  WeUs  v.  YaJtes, 
44  N.  Y.  531;  Albany  Sav.  Bank  v.  Burdick,  87  N.  Y.  40; 
Peary  v.  Manhattan  Elev.  Ry.  Co.,  56  Misc.  Rep.  599; 

139  N.  Y.  643;  -E?.  -4.  Machine  Co.  v.  Greenberg,  56  Misc. 
Rep.  514;  Van  Alstyne  v.  Smith,  83  Hun,  382;  Kitchener 
V.  Home  Sewing  Mch.  Co.,  135  N.  Y.  182;  Philips  v. 
Garham,  17  N.  Y.  270;  Smith  v.  Ryan,  191  N.  Y.  452.) 

Collin,  J.  The  action  was  to  recover  the  damages 
sustained  by  Watson  H.  Whipple,  the  plaintiff's  testator, 
through  the  breach  by  the  defendant  of  a  contract 
between  them.  The  complaint  alleged  the  contract,  its 
making  and  breach  and  the  damages  of  the  plaintiff, 
in  amount  $1,600.  It  did  not  disclose  whether  the  con- 
tract was  oral  or  written.    The  answer  denied  the  contract 


240  Whipple  v.  Brown  Brothers  Co. 

[225  N.  Y.]  Opinion,  per  Collin,  J.  [Jan., 

and  alleged  another  contract  and  performance  of  it  by 
the  defendant.  It  is,  of  course,  true  that  the  allegations 
in  the  answer  of  new  matter  are  to  be  deemed  contro- 
verted by  the  plaintiff.  (Code  of  Civil  Procedure,  section 
522.)  The  issue  thus  created  was:  Did  the  parties  make 
the  contract  set  forth  in  the  complaint  or  did  they  make 
that  set  forth  in  the  answer. 

The  testimony  of  Whipple  (who  was  living  at  the  time 
of  the  trial)  proved  the  oral  contract  set  forth  in  the 
complaint.  The  defendant,  while  Whipple  was  testifjdng 
as  a  witness  in  his  own  behalf,  proved  the  signature  of 
Whipple  to  a  writing  in  form  the  contract  set  forth  in 
the  answer.  Whipple  testified:  after  the  oral  contract 
had  been  completely  made,  the  representative  of  the 
defendant  "took  out  his  order  book  and  I  handed  him 
my  list  and  he  wrote  down  the  varieties  (of  trees),  calling 
them  out  as  he  wrote  them,"  and  handed  the  order  over 
to  Whipple  to  sign;  Whipple,  because  he  had  not  his 
glasses,  could  read  nothing  of  the  writing  and  so  stated 
to  the  representative,  who  stated  that  it  contained 
nothing  but  a  statement  of  the  varieties  and  the  sizes 
and  prices  and  time  of  delivery.  Whipple  thereupon 
signed  it.  Such  statement  was  not  the  entire  of  either 
the  oral  contract  or  of  the  writing.  This  testimony  was 
taken  under  the  objection  of  the  defendant  that  it  was 
incompetent,  the  writing  was  the  best  evidence  of  the 
contract,  no  fraud  being  alleged  in  the  complaint,  and 
under  an  exception  to  the  adverse  ruling.  Under  the 
writing  the  plaintiff  could  not  maintain  the  action. 

The  issue  tried  was,  was  the  oral  agreement  or  the 
contents  of  the  writing  the  real  contract.  The  court,  in 
effect,  submitted  to  the  jury  the  questions,  (a)  was 
Whipple  bound  by  the  written  order,  notwithstanding 
that  he  did  not  read  it,  or  did  the  conditions  justify  him 
in  signing  it  without  reading  it;  (b)  did  the  writing  oi 
the  oral  agreements  constitute  the  contract;  and  charged 
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that  if  the  writing  constituted  the  contract  the  plaintiff 
could  not  recover;  if  the  oral  agreements  constituted  the 
contract  the  plaintiff  could  recover  the  damages  resulting 
to  the  testator  from  its  breach.  It  is  manifest,  therefore, 
that  the  recovery  was  because  of  the  breach  of  the  oral 
contract  and  not  because  of  the  defendant's  fraud.  The 
verdict  was  in  favor  of  the  plaintiff. 

The  appellant  asserts  and  argues  here  that,  the  cause 
of  action  being  founded  on  an  express  contract,  fraud 
could  not  be  proven  without  being  alleged  in  the 
complaint. 

Fraud  was  not  a  constituent  of  plaintiff's  alleged  or 
proven  or  submitted  cause  of  action.  The  question  was, 
did  the  stipulations  of  the  written  order  constitute  the 
contract.  The  jury  were  instructed  that  if  the  oral 
agreements  were  the  contract  the  plaintiff  could  recover, 
if  the  evidence  exonerated  Whipple  from  negligence  in 
signing  the  writing;  if  the  writing  constituted  the  contract 
the  plaintiff  could  not  recover.  I  think  there  was  not 
error  in  this  or  in  receiving  the  evidence  of  plaintiff  that 
his  signature  to  the  writing  was  obtained,  without  negli- 
gence on  his  part,  through  deceit. 

Under  the  evidence  of  Whipple  the  writing  did  not 
express  the  agreement  of  the  parties.  Whipple  did 
not  execute  and  deliver  it  with  a  contracting  mind,  and 
at  the  common  law  it  was  subject  to  the  plea  of  non 
e^t  factum.  There  is  a  material  and  manifest  distinction 
between  a  meeting  of  the  minds  of  parties  through  deceit 
on  the  part  of  one  of  them,  and  a  writing  excusably  and 
justifiably  executed  by  the  one  which,  through  the  deceit 
of  the  other,  does  not  express  the  agreement  of  the  parties. 
The  distinction  has  been  expressed  thus:  "  Fraud  in  the 
factum  renders  the  writing  void  at  law,  whereas  fraud  in 
the  treaty  renders  it  voidable  merely."  In  Page  v.  Krekey 
(137  N.  Y.  307,  311)  the  action  was  upon  a  guaranty 
signed  by  the  defendant.    The  court  said:    "  In  deter- 

16 
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mining  the  legal  effect  of  this  paper,  and  the  obUgation 
thereby  created  against  the  defendant,  we  must  assume 
that  he  signed  it  when  intoxicated,  that  he  was  unable 
to  read  it,  that  he  was  ignorant  of  its  contents,  and  that 
he  fixed  his  signature  to  it  upon  the  false  representation 
that  it  was  an  application  for  a  Ucense.  There  can  be 
no  doubt  that,  as  between  the  parties  to  this  transaction, 
the  instrument  was  void.  It  was  also  invalid  in  the 
hands  of  any  person  who  received  it  with  knowledge  or 
notice  of  the  circumstances  under  which  the  defendant's 
signature  was  obtained."  In  Trambly  v.  Ricard  (130 
Mass.  259)  the  action  was  for  the  conversion  of  furniture. 
Plaintiff  alleged  and  proved  the  acts  of  conversion.  The 
defendants,  in  justification  of  their  acts,  reUed  upon  an 
alleged  breach  by  the  plaintiff  of  a  conditional  bill  of 
sale.  Plaintiff  thereupon  gave  proof  that  the  sale  was 
absolute  and  that  immediately  after  the  oral  agreement 
of  absolute  sale  was  made  the  defendants  requested  him 
to  sign  the  written  contract,  which  he  did,  supposing 
the  same  to  contain  the  terms  and  stipulations  of  the  oral 
agreement.  The  court  said:  "  In  the  absence  of  fraud 
or  imposition,  it  is  presumed  that  the  terms  of  a  written 
contract  were  known  and  assented  to  by  the  parties 
who  signed  it;  that  they  either  read  it,  or  were  informed 
of  its  contents,  or  were  willing  to  assent  to  its  terms 
without  reading  it.  This  presumption  is  not  defeated 
by  showing  that  the  contract  signed  was  different  from 
that  which  one  or  the  other  supposed  he  was  signing.  It 
is  not  permitted  to  show  that  another  contract  was  the 
real  contract,  because  the  parties  have  chosen  to  put 
their  agreement  in  writing,  as  the  better  way  to  preserve 
its  terms,  and  parol  evidence  cannot  be  admitted  to  vary 
it.  But  this  familiar  rule  does  not  exclude  evidence 
which  tends  to  show  that  the  written  contract  was  by 
some  fraud  or  imposition  never  in  fact  freely  and  intelli- 
gently signed  by  the  party  sought  to  be  chained.    It 
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may  always  be  shown  that  he  was  not  possessed  of  the 
requisite  capacity,  or  that  his  signature  was  obtained 
by  fraud.  *  *  *  a  party  who  is  ignorant  of  the 
contents  of  a  written  instrument,  from  inabiUty  to  read, 
who  signs  it  without  intending  to,  and  who  is  chargeable 
with  no  negligence  in  not  ascertaining  the  character  of  it, 
is  no  more  bound  than  if  it  were  a  forgery.  There  has 
been  no  intelligent  assent  to  its  terms,  and  it  is  a  fraud 
in  one  who  with  knowledge  of  the  fact  attempts  to 
enforce  it."  This  case  is  cited  with  approval  in  O^DonneU 
V.  Inhabitants  of  Clinton  (145  Mass.  461);  Freedley  v. 
French  (154  Mass.  339);  Bliss  v.  New  York  Central  &  H. 
R.  R.  R.  Co.  (160  Mass.  447);  Larsson  v.  Metropolitan 
Stock  Exchange  (200  Mass.  367). 

In  Eldorado  Jewelry  Co.  v.  DameU  (135  Iowa,  555)  the 
defendant  signed  an  order  for  the  purchase  of  certain 
jewelry  and  upon  this  was  sued  for  the  price.  When 
he  signed  the  order  he  was  without  glasses,  which  had 
been  broken,  and  could  not  read  the  order.  He  supposed 
that  it  was  merely  a  contract  under  which  he  was  to 
receive  the  goods  as  the  property  of  plaintiff  and  dispose 
of  them  on  commission  with  the  obUgation  only  to  remit 
a  percentage  of  the  proceeds.  The  court  said:  "  It  is 
conceded  that,  if  the  order  was  voidable  merely,  as  when 
procured  by  fraud,  defendant  had  his  election  to  rescind 
and  refuse  to  accept  the  goods,  or  accept  them  and  recoup 
in  damages;  but  if,  under  the  finding  of  the  jury,  the 
order  was  void,  rescission  was  unnecessary  to  defeat 
plaintiflf's  claim.  To  render  the  order  void,  it  must  have 
been  signed  by  mistake;  that  is,  under  the  supposition 
that  it  was  an  instrument  of  another  or  different  character. 
This  would  be  no  less  a  mistake  because  induced  by 
fraud.  The  distinction  should  be  kept  in  mind,  for  an 
agreement  procured  by  fraud  is  voidable  merely,  while 
one  signed  by  mistake  is  no  agreement  at  all.  *  *  * 
As  said,  the  jury  might  have  found  that  the  defendant 
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in  signing  the  order  was  not  negligent;  as  he  was  a  man 
of  advanced  years,  without  his  glasses,  which  had  been 
broken,  and  could  not  read  the  instrument  signed,  which 
was  long  and  in  small  type.  The  jury  might  also  have, 
found  that  he  signed  the  same  under  a  mistaken  supposi- 
tion that  it  was  merely  a  contract  under  which  he  was 
to  receive  the  goods  as  the  property  of  plaintiffs,  and 
dispose  of  them  on  commission,  with  the  obligation  to 
remit  a  percentage  of  the  proceeds  only.  If  so,  executing 
the  order  was  by  a  mistake,  and  the  instrument  utterly 
void.  This  must  be  so,  for  in  such  a  case  the  minds  of 
the  parties  have  never  met." 

In  Cummings  v.  Ross  (90  Cal.  68)  the  facts,  so  far 
as  the  point  imder  consideration  is  concerned,  were  the 
parallel  of  the  facts  in  the  case  at  bar,  as  will  appear 
from  the  following  quotation  from  the  opinion:  "  It  is 
further  contended  that  the  court  below  erred  in  allowing 
the  plaintiff  to  show  that  a  certain  written  contract 
introduced  by  defendant  was  signed  by  the  plamtiff, 
through  the  misrepresentation  of  the  defendant,  and 
that  the  plaintiff  had  never  intended  to  sign  that  con- 
tract, but  supposed  he  was  signing  one  which  had  before 
that  been  drawn  up  in  lead-pencil.  The  action  was 
brought  on  a  contract  such  as  the  lead-pencil  draught 
contained,  and  the  defendant,  in  the  answer,  denied  the 
performance  of  the  contract  as  sued  on.  When  he  intro- 
duced the  written  contract  to  show  the  real  nature  of  the 
transaction  as  he  claimed,  it  was  competent  for  the  plain- 
tiff, in  support  of  the  issue  made,  to  show  that  in  point 
of  fact  he  had  made  no  such  contract  as  defendant  had 
brought  forward  in  evidence.  One  cannot  be  made  to 
stand  on  a  contract  he  never  intended  to  make.  If  the 
defendant  had  sued  the  plaintiff,  and  sought  to  charge 
him  on  such  a  contract,  it  would  certainly  be  competent, 
in  defense,  to  show  that  the  instrument  was  fraudulent." 

I  have  referred  to  these  decisions,  by  the  quotations. 
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to  make  clear  that  the  principles  declared  by  us  in 
Wilcox  V.  American  Telephone  &  Td.  Co.  (176  N.  Y. 
115)  and  Smith  v.  Ryan  (191  N.  Y.  452)  are  of  general 
application.  Those  principles  as  stated  by  Chief  Judge 
CuLLEN  are:  "  There  are  two  kinds  of  fraud  which  differ 
essentially  in  their  character;  in  the  one  the  grantor  is 
induced  to  convey  his  property  by  fraudulent  represen- 
tations as  to  the  value,  nature  or  character  of  the  con- 
sideration he  receives  for  the  conveyance.  This  is 
sometimes  called  fraud  in  the  consideration.  In  the  other 
case  the  grantor  is  deceived  into  the  execution  of  an 
instrument  of  the  contents  of  which  he  is  ignorant.  This 
is  sometimes  called  fraud  in  the  execution  of  the  deed. 
The  distinction  between  the  two  cases  lies  just  here.  It 
is  elementary  law  that  the  assent  of  the  parties  is  necessary 
to  constitute  a  binding  contract.  In  the  first  case  the 
assent  of  the  party  though  obtained  by  fraud  is,  never- 
theless, obtained  not  only  to  the  execution  of  the  instru- 
ment, but  to  the  contract  which  it  evidences.  In  the 
second  case  there  is  produced  only  the  signature  to  and 
execution  of  the  written  instrument,  but  not*  assent 
to  the  contract  therein  stated.  In  cases  of  this  latter 
class  the  deed  can  be  avoided  at  law. ''  '^  Thus,  for 
example,  reading  a  deed  falsely  to  an  illiterate  person, 
whether  it  be  so  read  by  the  grantee  or  by  a  stranger, 
avoids  it  as  to  the  other  party  at  law."  {Smith  v. 
Ryan,  191  N.  Y.  452,  457.)  "  The  practice  adopted  by 
the  plaintiff  was  entirely  proper.  He  was  not  obliged 
to  appeal  to  a  court  of  equity  for  relief  against  the  deed, 
but  when  it  was  set  up  to  defeat  his  claim  he  could  avoid 
its  effect  by  proof  of  the  fraud  by  which  it  was  obtained 
{Kirchner  v.  New  Home  Sewing  Machine  Co.,  135 
N.  Y.  182)."  {WUcox  V.  Am.  Tel.  &  Tel.  Co.,  176  N.  Y. 
115,  118.)  (See,  also,  LoOer  v.  Knospe,  144  Wis.  426; 
Biddefard  National  Bank  v.  HiU,  102  Me.  346;  Black 
V.  Wabash,  St.  Louis  &  Pacific  Railway  Co.,  Ill  HI. 
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351;  Warder,  BushneU  &  Glessner  Co.  v.  Whitishy  77 
Wis.  430;  Alexander  v.  Brogley,  63  N.  J.  L.  307.) 

The  writing  in  the  case  at  bar  lacks  the  element  of 
mutual  assent.  It  does  not  express  the  result  of  the 
meeting  of  the  minds  of  the  parties.  It  is  a  mere  fiction, 
a  nothing  or  a  something  which  becomes  nothing  the 
instant  the  proof  of  the  deceit  imder  which  the  signature 
was  made  is  given.  Whipple  did  not  and  could  not  sue 
upon  the  writing.  Under  his  proof  it  was  void  at 
law  —  the  same  as  if  it  never  had  been.  It,  as  a  con- 
tract, was  not  susceptible  of  rescission  and  there  was  not 
a  reason  for  its  reformation.  The  plaintiff  controverted 
its  existence  as  a  contract  and  he  had  the  right  by 
evidence  to  sustain  the  controversion. 

The  judgment  should  be  aflirmed,  with  costs. 

Crane,  J.  (concurring).  Through  the  defendant's 
agent  the  plaintiff  ordered  certain  peach  trees  of  a 
specified  name  and  variety.  The  nature  of  the  peach 
tree  business  is  such  that  the  kind  of  fi:uit  which  will 
grow  upon  the  tree  cannot  be  definitely  determined 
until  about  three  years  after  planting.  The  order  was 
reduced  to  writing  by  the  defendant's  agent  and  the 
plaintiff's  signature  obtained  upon  the  assurance  that 
the  alleged  contract  was  in  accordance  with  the  previous 
oral  understanding.  As  the  plaintiff  did  not  have  his 
spectacles  with  him  at  the  time  he  did  not  read  the 
contract,  relying  upon  this  representation  of  the  seller. 
The  trees  received  from  the  defendant  in  the  natural 
coiu-se  of  time  proved  to  be  different  from  those  ordered 
and  much  less  in  value.  The  purchaser  brought  action 
against  the  seller  for  his  damage.  It  then  turned  out 
that  the  contract  which  he  had  signed  was  not  in  accord- 
ance with  the  oral  agreement  as  it  contained  a  limited 
warranty  about  which  nothing  had  been  said.  He  was 
deceived  by  the  agent  into  signing  a  written  paper  to 
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the  contents  of  which  he  had  never  assented.  The  action, 
having  been  brought  upon  the  oral  agreement;  the  defend- 
ant pleaded  the  written  contract  and  upon  the  trial 
objected  to  any  evidence  which  attempted  to  vary  it. 
The  defendant  claimed  that  the  plaintiff  was  bound  by 
the  writing  and  could  not  in  this  action  prove  it  to  be 
void  for  fraud  and  recover  upon  the  oral  arrangement. 

The  trees,  it  was  admitted,  were  not  the  kind  ordered, 
and  the  plaintiff's  damage  was  satisfactorily  proved. 
The  court  admitted  evidence  of  the  fraud  and  held  that 
if  this  were  established  the  plaintiff  was  not  bound  by 
the  writing.  The  question  apparently  raised  by  this 
appeal  from  a  judgment  against  the  defendant  is  whether 
the  plaintiff  can  sue  at  law  upon  his  oral  agreement  with 
the  agent  and  prove  when  confronted  in  pleading  and 
upon  the  trial  with  the  alleged  writmg  that  it  wm  not 
a  contract  as  he  was  deceived  into  signing  a  paper  other 
than  that  intended  by  the  parties.  Or  must  he  resort 
to  equity  to  reform  the  writing  by  having  the  limited 
warranty  stricken  out.  My  associates  have  divided  on 
these  propositions. 

I  am  convinced  that  the  courts  below  have  applied 
the  law  as  it  has  found  expression  in  the  authorities. 

It  must  be  conceded  that  if  the  paper  were  a  forgery 
the  plaintiff  could  sue  at  law  upon  the  oral  agreement 
and  prove  the  forgery  when  the  alleged  contract  was 
produced  to  bar  his  claim;  so  also  if  his  signature  were 
genuine,  but  he  signed  it  upon  the  representation  that 
the  paper  was  something  other  than  a  contract,  for 
instance,  a  receipt  or  a  permit.  There  would  be  nothing 
in  these  instances  to  reform. 

If  the  writing  purports  to  be  a  contract,  but,  by  the 
fraud  of  one,  is  materiaUy  different  than  the  parties  have 
agreed  to,  is  this  any  more  binding  than  the  forgery  or 
trick  paper?  To  what  have  the  minds  met  to  form  a 
Gontraet?    Had  the  writing  in  this  case  by  deception 
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ordered  sheep  instead  of  trees  would  the  reformatory 
powers  of  equity  have  been  required  to  give  the  purchaser 
damages  for  bad  trees?  The  rule  seems  to  be  that  where 
a  party  is  tricked  into  signing  a  contract  the  material 
parts  of  which  are  not  in  accordance  with  the  oral  agree- 
ment such  a  paper  is  not  a  contract,  but  is  void.  It  is 
void  until  in  some  way  aflBrmed  by  the  party  deceived. 
Some  cases  speak  of  it  as  voidable,  by  which  they  mean 
that  the  party  may,  if  he  choose,  aflSrm  and  adopt  it, 
while  a  contract  which  is  voidable  only  is  good  till 
disaffirmed.  {Standard  Manirfacturing  Co.  v.  Slot,  121 
Wis.  14.) 

The  difficulty  has  arisen,  I  believe,  through  a  mis- 
understanding of  the  rule  of  evidence  that  written  con- 
tracts cannot  be  varied  by  parol  testimony.  This  rule 
only  applies  to  such  writings  as  are  contracts  in  fact 
or  in  law,  but  never  prevents  oral  testimony  showing 
that  through  fraud  there  is  no  written  contract.  Thus 
in  Black  v.  Wabash,  St.  Louis  &  P.  Ry.  Co.  (Ill  111.  351) 
it  was  said  regarding  evidence  of  an  oral  agreement  with 
an  agent  which  was  excluded  on  the  trial: 

"  The  object  of  the  excluded  evidence  was  not  to 
change  the  terms  of  an  agreement  which  was  admitted 
to  have  a  valid  existence,  but  rather  to  show  that  by 
reason  of  the  circumstances  imder  which  it  was  obtained 
it  was  in  legal  effect  no  agreement  at  all.'' 

Wharton  on  Evidence,  section  931,  states  it  this 
way: 

"  It  is  also  always  admissible  for  a  party  to  show  that 
his  execution  of  a  contract  was  induced  by  fraud  or 
compulsion. 

"  Before  the  rules  excluding  parol  testimony  to  vary 
documents  can  be  applied,  we  must  determine  a  document 
legally  exists." 

Western  Manufacturing  Company  v.  Cotton  &  Long 
(126  Ky,  749)  says  this: 
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"  Where  a  person  by  ostensibly  reading  a  contract  to 
another  obtains  his  signature  to  an  agreement  materially 
different  from  the  reading,  it  is  a  fraud  which  invalidates 
the  contract."  *  *  *  "  When  by  fraud  or  misrepresen- 
tation a  written  memorial  of  a  contract  essentially  variant 
from  the  agreement  actually  made  shall  have  been 
imposed  on  a  party,  the  deed  or  writing  is  not  his.  It  is 
not  obligatory.  And  in  such  cases  the  fraud  or  misrepre- 
sentation may  be  proved  without  contradicting  the 
written  evidence.''  (Cited  from  Tribble  v.  Oldham,  5 
J.  J.  Marsh.  142.) 

That  a  deception  as  to  a  material  part  of  a  writing  is 
as  fatal  as  a  misrepresentation  of  the  whole  paper  or 
of  its  nature  is  made  plain  by  the  following  authorities: 
Maxfield  v.  Schwartz  (45  Minn.  150);  Gihhs  v.  Linabury 
(22  Mich.  479);  Stacy  v.  Ross  (27  Texas,  3);  Black  v. 
W.  St.  Louis  &  P.  Ry.  Co.  (supra) ;  Eldorado  Jewelry  Co. 
v.  DameU  (135  Iowa,  555) ;  Trombly  v.  Ricard  (130  Mass. 
259);  Beck  &  Pauli  Lithographing  Co.  v.  Hauppert  & 
Worcester  (104  Ala.  503) ;  Foster  v.  Mac  Kinnon  (L.  R.  4 
Com.  Pleas,  704). 

The  case  of  Cole  Brothers  &  Hart  v.  Williams  (12  Neb. 
440)  is  somewhat  m  pomt.  The  plamtiff  sued  for  goods 
sold  and  alleged  a  deduction  of  $100  for  lightning  rods 
purchased  from  the  defendant.  The  defendant  set  up  a 
written  contract  whereby  the  price  of  the  lightning  rods 
agreed  to  be  paid  by  the  plaintiff  was  $424.25.  The 
plaintiff  repUed  by  saying  that  he  did  sign  a  certain 
pretended  written  agreement  concerning  rods  but  that 
he  was  deceived  by  the  agent  into  beUeving  that  it  made 
no  mention  of  price.  A  verdict  for  the  plaintiff  was 
sustained  upholding  his  oral  contract  for  $100  only. 

Through  all  these  cases  we  find  the  principle  enunciated 
that  where  a  paper  has  been  signed  by  a  party  which 
piuports  to  be  his  contract,  but  which  is  different  from 
the  agreement  actually  made  in  a  material  part,  and  he 
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has  been  fraudulently  deceived  into  believing  that  the 
writing  is  in  accordance  with  the  spoken  words,  there 
is  no  contract.  It  is  void;  there  has  been  no  meeting 
of  the  minds;  it  may  be  disregarded  and  the  plaintiflf 
may  recover  or  defend  according  to  the  contract  orally 
made.  Reformation  is  unnecessary.  The  rule  that  a 
written  contract  cannot  be  varied  by  parol  evidence 
is  not  applicable.  The  party  seeks  not  to  establish  the 
written  contract  with  changes  but  to  prove  that  there 
was  no  written  contract  through  the  fraud  of  the  party 
claiming  it. 

And  if  the  writing  be  void  as  a  contract  the  party 
may  sue  at  law  for  damage  in  a  case  such  as  we  have  here. 

The  plaintiflf  bought  trees  of  the  defendant.  It  was 
necessary  to  wait  three  years  after  planting  to  ascertain 
whether  he  got  what  he  purchased.  They  proved  inferior 
trees.  He  could  not  return  them  and  was  entitled  to 
his  full  damage,  not  merely  the  return  of  the  purchase 
price.  {While  v.  Miller ,  71  N.  Y.  118.)  No  writing  was 
necessary  to  establish  his  claim,  but  it  was  important 
to  the  defendant  if  this  common-law  liability  had  been 
limited  by  agreement.  The  defendant  set  up  such  an 
agreement  in  writing.  The  plaintiflf  could  meet  it  by 
showing  that  his  signature  because  of  fraud  was  in  law 
no  signature  and  the  paper  no  contract. 

To  this  eflfect  we  find  the  cases  of  our  own  state. 
Smith  V.  Ryan  (191  N.  Y.  452,  457)  was  an  action  of  eject- 
ment wherein  the  defense  set  up  a  deed  and  the  plaintiflf 
met  it  by  proof  that  the  grantor  was  insane  at  the  time 
it  was  executed  and,  therefore,  was  no  deed.  Cullen,  J., 
said: 

"  There  are  two  kinds  of  fraud  which  diflfer  es>sentially 
in  their  character;  in  the  one  the  grantor  is  induced  to 
convey  his  property  by  fraudulent  representations  as  to 
the  value,  nature  or  character  of  the  consideration  he 
receives  for  the  conveyance.    This  is  sometimes  called 
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fraud  in  the  consideration.  Fn  the  other  case  the  grantor 
is  deceived  into  the  execui'on  of  an  instrument  of  the 
contents  of  which  he  is  ignorant.  This  is  sometimes 
called  fraud  in  the  execution  of  the  deed.  The  dis- 
tinction between  the  two  cases  Ues  just  here.  It  is 
elementary  law  that  the  assent  of  the  parties  is  necessary 
to  constitute  a  binding  contract.  In  the  first  case  the 
assent  of  the  party  though  obtained  by  fraud  is,  never- 
theless, obtained  not  only  to  the  execution  of  the  instru- 
ment, but  to  the  contract  which  it  evidences.  In  the 
second  case  there  is  procured  only  the  signatiu^'to  and 
execution  of  the  written  instrument,  but  not  assent  to 
the  contract  therein  stated.  In  cases  of  this  latter  class 
the  deed  can  be  avoided  at  law." 

WUcox  V.  American  Telephone  &  Telegraph  Company 
(176  N.  Y.  115,  118)  was  a  case  where  the  defendant  pro- 
duced a  paper  giving  it  a  right  to  use  the  plaintiflf's  land 
for  the  erection  of  its  poles.  The  plaintiflf  in  his  action 
of  trespass  showed  that  it  had  been  obtained  from  him 
under  the  false  assertion  that  it  was  a  receipt.  Here 
concededly  there  was  no  contract.    It  was  said: 

"  The  plaintiff  does  not  attempt  to  rescind  a  contract 
as  induced  by  fraud;  the  charge  by  him  relates,  not  to 
the  contract,  but  to  the  instrument  which  purports  to 
represent  the  contract.'' 

In  International  Ferry  Company  v.  American  Fidelity 
Company  (207  N.  Y.  350,  353)  an  oral  agreement  was 
made  for  insurance.  The  poUcy  subsequently  delivered 
reducing  the  contract  to  writing  through  fraud  did  not 
contain  the  agreement.     The, court  said: 

"  The  representations  fraudulently  made  by  the  defend- 
ant did  not  affect  the  actual  contract.  That  remained 
effective  and  could  have  been  enforced  by  the  plaintiff, 
in  a  proper  action,  in  accordance  with  its  provisions  and 
conditions.'' 

A  release  was  pleaded  by  the  defendant  in  Kirchner  v. 
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New  Home  Sewing  Machine  Company  (135  N.  Y.  182, 189), 
to  bar  the  plaintiff's  recovery.  It  was  said  that,  without 
a  reply,  plaintiflf  could  meet  this  release  by  showing 
that  through  fraud  or  mistake  his  cause  of  action  was 
included  in  the  release  when  it  should  not  have  been. 

"  Generally  speaking,''  says  the  court,  "  whatever 
proofs  would  be  regarded  as  sufficient  to  enable  the 
plaintiff  to  maintain  an  action  for  the  reformation  of 
the  release,  so  as  to  except  from  its  provisions  the  demand 
in  suit,  would  be  available  to  him  in  this  action  by  way 
of  avoidance  of  its  terms." 

A  distinction  has  been  sought  between  the  kind  of 
writings  involved.  It  is  said  that  many  of  these  cases 
apply  to  releases  or  receipts  or  papers  never  intended  as 
contracts  and  that  such  may  be  avoided  at  law  for  fraud 
but  that  a  paper  which  reads  like  a  contract  is  always  a 
contract  till  touched  by  equity  provided  only  that  the 
parties  intended  a  writing  to  express  their  intention. 
The  fact  that  through  the  fraud  of  one  the  intention  is 
not  expressed  is  silenced  at  law  by  the  oral  evidence  rule. 

I  cannot  believe  that  such  a  distinction  exists.  Fraud 
is  a  great  leveler,  before  it  all  forms  fall  and  the  principle 
which  the  authorities  enunciate  is  not  determined  by 
the  kind  of  paper  in  question  but  by  the  evil  of  deception 
and  overreaching.  All  instruments  of  every  nature  come 
under  the  same  principle.  Where  through  deception  a 
paper  is  signed  which  was  never  intended  by  the  parties, 
it  is  no  contract,  no  deed,  no  release,  no  receipt. 

In  certain  instances  equity  may  provide  the  only  relief. 
Where  a  party  seeks  not  to  avoid  a  writing  but  to  establish 
it  because  otherwise  he  would  have  no  claim  at  law  — 
contracts  or  grants  required  by  statute  to  be  in  writing  — 
equity  must  reform  as  it  is  the  only  remedy. 

Reason  also  indicates  that  a  party  under  the  cir- 
cumstances of  this  case  should  not  be  compelled  to  go 
into  equity  to  seek  reformation  in  order  to  recover. 
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We  all  agree  that  the  plamtiflf  if  tricked  and  deceived  into 
signing  a  paper  which  is  not  his  contract  is  entitled  to 
some  form  of  relief.  This  is  his  right,  a  substantive 
right.  The  manner  in  which  this  right  shall  be  enforced 
merely  applies  to  the  procedure.  The  disagreement 
between  my  associates  is  over  procedure  and  not  a  sub- 
stantive right.  It  is  said  that  the  plaintiff  should  set 
out  the  transaction  in  full  and  ask  for  a  reformation. 
What  would  he  plead?  He  would  plead  the  oral  agree- 
ment, the  alleged  written  contract,  the  deception  and 
his  damage.  He  would  ask  for  reformation  and  for 
judgment  in  accordance  with  his  reformed  contract. 
All  of  this  can  be  done  in  one  action  and  tried  before 
a  jury.     (Maker  v.  Hibemia  Insurance  Co.,  67  N.  Y.  283.) 

What  does  he  do  in  his  action  at  law.  He  pleads 
the  oral  agreement  and  sets  forth  his  damage.  The 
defendant  sets  up  the  written  contract  and  may  demand  a 
reply  thereto.  (Code  of  Civil  Pro.  section  516.)  The 
plaintiff  replies  setting  up  the  deception  and  fraud. 

So  that  we  have  in  both  actions  all  the  facts  on  paper 
before  the  trial  proceeds  except  in  the  equity  action  they 
are  contained  in  one  paper  and  in  the  action  at  law  they 
are  set  forth  in  three.  In  both  the  burden  of  proof  and 
the  evidence  is  the  same. 

In  either  case  the  parties  may  be  fully  informed  regard- 
ing the  claims  of  each.  I  can  see  no  difficulty  in  per- 
mitting the  plaintiff  to  consider  the  writing  as  void  for 
fraud  in  an  action  at  law  when  it  is  conceded  that  he 
may  always  plead  the  fraud  as  a  defense  when  sued  in  law 
or  equity.  In  equity  the  issues  may  be  tried  by  a  judge 
without  a  jury,  and  at  law  by  a  jury  only,  but  there 
is  no  greater  virtue  in  a  trial  by  a  judge  than  a  trial  by 
jury  or  vice  versa.  Both  are  presumed  to  find  the  truth 
and  this  presumption  is  conclusive. 

All  my  associates  apparently  have  assumed  that  the 
written  contract  in  this  case  barred  the  plaintiff's  recovery. 
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There  is  a  diflference  between  the  limitation  of  warranty 
and  the  limitation  of  liability.  The  contract  limits  the 
warranty  but  does  not  limit  the  Uability  for  the  breach 
of  that  warranty.    It  says: 

"  Any  stock  which  does  not  prove  to  be  true  to  name 
as  labeled  is  to  be  replaced  free  or  purchase  price  refunded, 
6irf  is  not  further  warranted  J* 

The  warranty,  therefore,  is  restricted  to  the  name  or 
kind  of  peach  tree  ordered.  If  the  trees  turn  out  to  be 
other  than  ordered  the  warranty  is  broken,  but  the 
liability  for  the  broken  warranty  is  not  limited  not  even 
to  the  return  of  the  price  or  replacement  of  the  trees. 
All  other  warranties  are  excluded  by  the  limitation.  For 
instance  there  is  no  warranty  that  the  trees  will  live  for 
three  years,  or  that  they  will  bear  fruit  at  the  end  of  three 
years,  or  that  they  will  give  a  certain  amount  of  fruit,  or 
that  any  other  condition  exists  known  to  the  peach  tree 
trade.  The  warranty  is  limited  to  the  kind  of  peach 
tree  ordered.  But  when  this  warranty  is  broken  the 
plaintiff  may  recover  his  full  damage  as  there  is  no  limit 
of  liability  for  a  breach  of  the  limited  warranty.  We  held 
m  Sandfard  v.  Brown  Brothers  (208  N.  Y.  90)  that  the 
words  "  is  to  be  replaced  free  or  purchase  price  refunded  '' 
did  not  limit  the  liability.  Therefore,  they  do  not  limit 
the  liability  in  this  contract.  The  only  words  added  to 
the  contract  as  found  in  the  Sandford  case  are  the  words, 
"  but  is  not  further  warranted. ''  As  stated  this  is  not  a 
limit  of  liabiUty,  but  a  mere  limit  of  warranty.  In  the 
Sandford  case  it  was  stated  that  the  defendants  could 
limit  liability  by  -any  appropriate  words  clearly  and 
distinctly  stating  it.     Such  are  not  the  words  in  question. 

Conceding,  therefore,  that  the  plaintiff  was  bound  by 
the  written  contract,  yet  he  can  recover  as  the  limited 
warranty  as  to  kind  was  concededly  broken,  and  his 
damage  fully  proved.  The  judgment  in  his  favor  must  be 
affirmed  anyway.     It  may  be  said  that  this  was  not  the 
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rule  of  the  case  as  applied  below.  The  defendant  cannot 
plead  any  such  objection  as  it  would  not  be  as  well  oflf 
under  the  rule  here  stated  as  that  given  by  the  trial  court. 
The  judgment  for  the  plaintiff,  therefore,  must  be  aflSrmed, 
with  costs. 

McLaughlin,  J.  (dissenting) .  This  action  was  brought 
by  plaintiff's  testator  to  recover  damages  for  the  breach 
of  a  contract.  The  complaint  alleged,  in  substance,  that 
plaintiff  is  a  farmer  and  fruit  grower  owning  and  residing 
on  a  farm  in  the  town  of  Ridgeway,  in  the  coimty  of 
Orleans,  N.  Y. ;  that  on  or  about  the  4th  day  of  November, 
1909,  plaintiff  and  defendant  entered  into  a  mutual 
contract  whereby  it  sold  to  him  405  first-grade  peach 
trees  of  the  following  varieties:  200  Albertas;  100 
Early  Crawfords,  and  105  Chares  Choice,  at  the  agreed 
price  of  10  cents  per  tree,  and  promised  to  deliver  same  in 
good  condition  at  the  station  at  Medina,  N.  Y.,  on  the 
New  York  Central  and  Hudson  River  Railroad,  during 
the  months  of  March,  April  or  May,  1910;  that  plaintiff, 
on  his  part,  purchased  said  trees  from  defendant  and 
promised  and  agreed  to  accept  and  pay  for  them;  that 
at  the  time  of  making  said  contract  the  parties  talked  over, 
considered  and  agreed  that  the  trees  were  specially 
selected,  profitable  and  desirable  varieties  for  plaintiff 
to  plant  on  his  farm  in  the  spring  of  1910,  and  grow  for  an 
orchard;  that  instead  of  delivering  the  peach  trees  set 
forth  and  described  in  said  agreement,  defendant  com- 
mitted a  breach  of  said  contract  by  failing  to  deliver 
any  of  said  trees  to  plaintiff  at  the  time  and  place  named, 
but  instead  thereof  delivered  different  and  worthless 
varieties;  that  it  was  impossible  to  tell  by  inspection  and 
examination  at  the  time  the  trees  were  delivered,  and 
plaintiff  did  not  know,  that  the  trees  were  not  peach 
trees  of  the  varieties  contracted  for  and  he  received 
and  planted  them  on  his  farm  relying  on  defendant's 
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agreement;  that  plaintiff  first  discovered  in  the  fall  of 
1913  that  defendant  had  substituted  other  varieties  of 
trees  for  those  purchased;  and  by  reason  thereof  damages 
to  the  amount  of  $1,600  had  been  sustained,  for  which 
judgment  was  demanded. 

The  answer  admitted  substantially  all  the  allegations 
of  the  complaint,  except  that  the  jkrees  deUvered  did  not 
correspond  to  those  agreed  to  be  sold,  and  that  plaintiff 
had  been  damaged,  which  were  denied.  It  also  alleged, 
affirmatively,  that  by  the  terms  of  said  contract  the  trees 
were  not  warranted  m  any  manner,  but  it  was  agreed  if 
the  same  were  not  true  to  name  they  might  be  replaced 
or  the  money  paid  therefor  refunded;  that  plaintiff  has 
never  permitted  defendant  to  refund  said  money,  replace 
said  trees  or  notified  it  that  the  trees  were  not  true  to 
name;  and  asked  that  the  complaint  be  dismissed. 

The  plaintiff  had  a  verdict  for  a  substantial  amoimt, 
upon  which  judgment  was  entered,  and  from  which  an 
appeal  was  taken  to  the  Appellate  Division,  where  the 
same  was  affirmed  and  defendant  appeals  to  this  court. 

At  the  trial  it  appeared  from  plaintiff's  testimony 
that  some  time  in  October  he  had  a  talk  with  one  Mull, 
defendant's  agent,  with  reference  to  buying  fruit  trees; 
that  as  a  result,  on  or  about  the  4th  of  November,  1909, 
he  signed  an  order  for  the  trees  mentioned  in  the  com- 
plaint, copy  of  which  was  then  given  to  him  and  which 
he  has  since  retained;  that  he  did  not  have  his  glasses 
and,  therefore,  could  not  read  the  order,  but  relied  on  the 
statement  of  Mull  that  it  contained  nothing  but  a  state- 
ment of  the  varieties,  siises,  price  and  time  of  delivery  of 
the  trees.  The  complaint  was  not  amended,  nor  a 
reformation  of  the  contract  asked.  The  order  was  put 
in  evidence  by  the  defendant  and  contained,  among  others, 
this  provision:  "  Any  stock  which  does  not  prove  to  be 
true  to  name  as  labeled  is  to  be  replaced  free  or  purchase 
price  refunded,  but  is  not  further  warranted     *     *     *." 
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The  trial  preceded  and  the  case  was  finally  submitted  to 
the  jury  under  the  claim  of  the  defendant,  on  the  one 
hand,  that  whatever  talk  was  had  in  the  first  instance 
between  plaintiff  and  Mull  was  thereafter  reduced  to 
writing  and  plaintiff  was  bound  thereby,  and  on  the  other 
hand,  the  claim  of  plaintiff  that  he  was  induced  to  sign 
the  writing  by  reason  of  the  false  and  fraudulent  state- 
ment made  by  Mull.  The  learned  justice  was  requested 
to  charge  the  jury  that  the  written  contract  was  the 
only  one  between  the  parties  which  could  be  considered  by 
it,  under  the  allegations  of  the  complaint.  This  was 
refused  and  an  exception  taken,  the  court  charging  that  if 
the  jury  reached  the  conclusion  that  plaintiff's  signature 
to  the  contract  was  obtained  by  false  and  fraudulent 
statements  made  by  Mull,  then  he  was  thereby  reheved 
from  the  provision  quoted  and  could  recover  ilnder  the 
oral  contract.  The  exception  to  the  admission  of  evidence 
tending  to  establish  fraud  and  the  charge  permitting  the 
jury  to  award  damages  under  an  oral  contract,  in  case  it 
found  that  the  signature  to  the  order  was  obtained  by 
fraud,  present  the  principal  questions  to  be  determined 
by  this  appeal. 

The  action  was  to  recover  upon  the  breach  of  a  contract 
alleged  to  have  been  made  on  or  about  the  4th  of 
November,  1909.  That  contract  was  in  writing,  but  under 
the  instruction  of  the  court  the  jury  has  found  that 
plaintiff  is  not  bound  by  it  since  his  signature  thereto 
was  obtained  by  fraud  and  a  recovery  has  been  had 
upon  an  alleged  oral  contract.  There  was  no  allegation 
in  the  complaint  that  plaintiff's  signature  was  obtained  by 
fraud  and  yet  he  was  permitted  to  offer  proof  from  which 
the  jury  found  such  fact. 

Discussion  or  the  citation  of  authorities  is  unnecessary 
to  show  that  a  party  cannot  allege  one  cause  of  action  in 
his  complaint  and  then,  without  an  amendment,  at  the 
trial  recover  upon  another.     The  purpose  of  a  pleading 
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is  to  notify  the  adverse  party  in  advance  of  the  trial 
just  what  his  adversary  claims.  A  pleading  is  to  be 
Uberally  construed.  Technical  rules  relating  thereto 
no  longer  prevail,  but  the  rule  does  remain  that  a  party 
cannot  come  into  court  asserting  one  cause  of  action  and 
recover  on  another.  If  he  could,  then  the  pleading, 
instead  of  serving  a  useful  purpose,  by  notifying  the 
adverse  party  what  he  might  expect  to  meet  at  the 
trial,  would  only  mislead  and  deceive  him.  ( Northam  v. 
Dutchess  County  Mut.  Ins.  Co.,  177  N.  Y.  73;  Reed  v. 
McConnell,  133  N.  Y.  425;  Truesdell  v.  Sarles,  104  N.  Y. 
164;  Southwick  v.  First  National  Bank  of  Memphis ,  84 
N.  Y.  420;  McClung  v.  Foshour,  47  Hun,  421;  affd.,  113 
N.  Y.  640.) 

Once  a  contract  has  been  reduced  to  writing  and 
executed  all  prior  oral  negotiations  are  merged  therein 
and  the  rights  of  the  parties  must  be  determined  by 
its  terms.  It  cannot  be  contradicted,  qualified  or 
destroyed  by  oral  negotiations  which  induced  its  execu- 
tion. This  rule  is  so  well  recognized  and  firmly 
established  that  the  citation  of  authorities  is  unnecessary. 
If  the  instrument  as  executed  fails  to  conform  to  the 
agreement  between  the  parties  in  consequence  of  a 
fraudulent  misstatement  as  to  its  contents,  or  a  mutual 
mistake,  however  induced,  or  the  mistake  of  the  one  and 
the  fraud  of  the  other,  a  court  will  reform  the  instrument 
so  as  to  make  it  conform  to  the  actual  agreement. 
(Albany  City  Savings  Instn.  v.  Burd\ck,  87  N.  Y.  40; 
International  Ferry  Co.  v.  American  Fidelity  Co.,  207 
N.  Y.  350.)  But  a  reformation  can  only  be  had  where  an 
issue  is  formed  by  the  pleadings  for  that  purpose.  A 
contract  induced  by  fraud  as  to  a  matter  material  to  the 
party  defrauded  is  not  void,  but  voidable.  (Adams 
V.  Gillig,  199  N.  Y.  314.)  It  may,  for  that  reason,  be 
reformed.  (Welles  v.  Yates,  44  N.  Y.  525;  Albany  City 
Savings  Instn.  v.  Burdick,  supra.) 
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I  know  of  no  authority  which  permits  a  party,  after  he 
has  entered  into  a  written  agreement,  to  decide  for 
himself  that  such  agreement  is  void  and  successfully 
maintain  an  action  on  a  prior  oral  agreement.  If  this 
can  be  done  then  a  written  contract  serves  no  purposs 
whatever,  since  all  a  party  has  to  do  is  to  declare  generally 
upon  a  contract  and  when  the  written  one  is  produced, 
offer  evidence  that  his  signature  thereto  was  procured  by 
fraud.  One  who  has  been  induced  to  purchase  property 
by  fraudulent  representations,  has,  upon  discovery  of  the 
fraud,  three  remedies,  any  of  which  he  may  elect  to 
pursue :  (a)  Rescind  the  contract  absolutely  and  sue  in  an 
action  at  law  to  recover  the  consideration  parted  with. 
To  succeed  in  such  action  he  must  allege  and  prove 
that  he  has  restored,  or  offered  to  restore,  to  the  other 
party  whatever  may  have  been  received  by  him  under  the 
contract  {Gould  v.  Cayuga  Co.  Nat  Bank,  86  N.  Y.  75) ; 
(b)  bring  an  action  in  equity  and  there  obtain  full  reUef. 
{Allerton  v.  Allerton,  50  N.  Y.  670.)  Such  action  is  based 
not  upon  a  rescission,  but  for  a  rescission,  and  it  is  neces- 
sary for  the  plaintiff,  in  order  to  succeed,  to  offer  in  his 
complaint  to  return  what  he  has  received  and  make  a 
tender  thereof  on  the  trial ;  (c)  retain  what  he  has  received 
and  bring  an  action  at  law  to  recover  the  damages  sus- 
tained. Such  action  is  based  upon  an  affirmance  of  the 
contract  and  the  measure  of  the  recovery  is  the  difference 
between  the  article  sold  and  what  it  would  have  been 
according  to  thfi  representations.  {Vail  v.  Reynolds 
118  N.  Y.  297;  Krumm  v.  Beach,  96  N.  Y.  398.) 

Certain  cases  are  called  to  our  attention,  which  it  is 
claimed  sustain  the  ruling  of  the  trial  judge:  Wilcox  v. 
American  Tel  &  Tel.  Co.  (176  N.  Y.  115);  Smith  v.  Ryan 
(191  N.  Y.  452) ;  Tramhly  v.  Ricard  (130  Mass.  259) ;  Eldo- 
rado Jewelry  Co.  v.  Darnell  (135  la.  555) ;  Loiter  v.  Knospe 
(144  Wis.  426) ;  Biddefard  Nat.  Bank  v.  Hill  (102  Me.  346), 
and  Cummings  v.  Ross  (90  Cal.  68).    All  but  one  of  these 
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(the  California  case)  fall  into  one  of  three  classes :  (1)  Where 
the  plaintiflf's  recovery  is  sought  to  be  defeated  by  a 
written  instrument  which  is  set  up  m  the  answer.  The 
legal  existence  of  such  instrument,  no  reply  being  required, 
is  denied  by  the  plaintiff.  Hence  an  issue  is  formed  as 
to  the  vaUdity  of  such  instrument  which  can  be  tried  in 
the  action ;  (2)  where  the  action  is  brought  upon  a  contract, 
the  validity  of  which  is  denied  in  the  answer,  or  (3)  where 
releases  or  receipts  upon  their  face  purport  to  extinguish 
the  cause  of  action  alleged.  In  such  case  the  plaintiff 
is  permitted  to  prove  that  the  release  or  receipt  was 
fraudulently  obtained  and  for  that  reason  never  had  any 
legal  effect.  This  is  upon  the  theory  that  neither  a 
receipt  nor  a  release  is  a  contract  or  an  executory 
instrument.  They  are  mere  declarations  or  admissions  in 
writing  (Stiebel  v.  Grosberg,  202  N.  Y.  266)  and  being  such 
may  be  contradicted  or  explained. 

In  the  CaUfomia  case  an  issue  was  presented  by  the 
pleadings  as  to  the  validity  of  the  contract  involved.  The 
action  was  brought  to  foreclose  a  mechanic's  lien  for  work 
done  in  the  construction  of  a  building.  An  issue  was 
raised  as  to  the  performance  of  the  work  alleged  to  have 
been  done  under  the  contract  described  in  the  complaint. 
The  answer  alleged  anojther  contract,  including  extra 
work  sued  for  by  the  plaintiff  upon  a  quantum  meruit. 
It  was  held  that  it  was  competent  for  the  plaintiff,  when 
such  other  contract  was  introduced  in  evidence  by  the 
defendant,  to  show  in  rebuttal  that  he^signed  it  under  the 
defendant's  fraudulent  representation.  The  defendant 
having  alleged  the  existence  of  the  other  contract  to 
defeat  plaintiff's  claim,  and  no  reply  being  required,  its 
vaUdity  was  put  in  issue. 

In  the  present  case  the  plaintiff  in  his  complaint  did 
not  ask  for  a  recovery  based  on  the  breach  of  an  oral 
contract  made  in  October;  on  the  contrary  he  alleged  the 
contract  was  made  on  or  about  the  4th  of  November, 
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which  turned  out  to  be  in  writing.  If  it  did  not  correctly 
represent  the  terms  of  the  agreement,  due  to  the 
fraudulent  statement  of  the  defendant's  agent,  then 
plaintiff's  remedy  was  to  ask  to  have  it  reformed.  That 
could  not  be  done  imder  the  complaint  in  its  present  form. 
The  complaint  had  to  be  amended  so  as  to  present  that 
issue,  the  trial  of  which  would  be  by  the  court  without 
a  jury. 

The  judgment  appealed  from  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  appellant  in  all  courts 
to  abide  event. 

Cuddeback  and  Hogan,  JJ.,  and  Crane,  J.  (in 
opinion)  concur  with  Collin,  J.,  for  affirmance;  His- 
cocK,  Ch.  J.,  and  Chase,  J.,  concur  with  McLaughlin, 
J.,  for  reversal. 

Judgment  afiirmed. 


The  People  op  the  State  op  New  York,  Respondent, 
V.  Attilio  De  Simone,  Appellant. 

Crimes  —  appeal  —  non-unaniniou8  decision  of  Appellate 
Division  affirming  a  Judgment  of  conviction  —  Court  of  Appeals 
must  ezamiiM  record  to  ascertain  whether  there  is  evidence 
tending  to  support  verdict  of  guilty  —  evidence  —  erroneous 
reason  for  receiving  competent  and  admissible  evidence  not 
sufficient  ground  for  reversal  of  Judgment  —  when  statements 
made  by  witness  admissible  as  explanatory  of  the  conduct  and 
acts  of  the  witness. 

1.  Where  a  deoision  of  the  Appellate  Division  affirming  a  judgment 
convicting  a  defendant  of  murder  in  the  second  degree  is  not  imanimous 
the  Court  of  Appeals  must  examine  the  record  to  ascertain,  as  a  question 
of  law,  whether  there  is  evidence  tending  to  support  the  verdict  of 
guilty,  and  also  to  ascertain  whether  any  allied  error,  raised  by  an 
exception  at  the  trial,  has  validity. 

2.  Where  evidence  is  competent  and  admissible  it  is  immaterial 
that  an  improper  ground  for  receiving  it  was  stated,  and  a  judgment 
convicting  a  defendant  of  murder  in  the  second  degree  will  not  be 
reversed  for  such  alleged  error. 
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3.  Upon  the  trial  of  defendant  herein  a  police  officer  who  helped  in 
the  arrest  of  the  defendant  testified  that,  hearing  a  shot,  he  was 
running  to  the  place  from  which  the  sound  came  and  as  he  reached 
a  street  corner  **  somebody  in  the  crowd  hollered,  *  He  ran  over 
Houston  Street,'  "  and  looking  he  saw  the  defendant  running  and 
followed  him,  overtaking  him  as  another  officer  stopped  him.  He 
found  upon  the  ground  near  the  defendant  the  pistol  which  was 
introduced  in  evidence.  Defendant's  counsel  objected  to  the  state- 
ment of  the  witness  that  "  *  somebody  in  the  crowd  hollered,'  as 
incompetent,  irrelevant  and  immaterial,  hearsay  in  the  absence  of  this 
defendant  and  not  binding  on  the  defendant."  The  court  overruled 
the  objection  on  the  ground  that  the  testimony  was  part  of  the  res 
gestw.  Held,  that  the  testimony,  although  hearsay,  was  competent, 
not  as  of  the  res  gestw,  but  as  part  of  the  relevant  explanation  and 
description  of  the  acts  of  the  witness,  in  acquiring  the  testimony 
given  by  him. 

People  V.  De  Simone,  181  App.  Div.  840,  affirmed. 

(Argued  October  30,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  February  1,  1918,  which  affirmed  a  judgment  of 
the  Court  of  General  Sessions  of  the  Peace  in  tlie  county 
of  New  York  rendered  upon  a  verdict  convicting  the 
defendant  of  the  crime  of  murder  m  the  second  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Frank  Moss,  Isidor  Wels  and  Caesar  B.  F.  Barra  for 
appellant.  The  court  unproperly  admitted  evidence  of 
remarks  by  a  stranger  on  the  street,  after  the  alleged 
homicide.  (Chamberlayne  on  Evidence,  §  2597;  Brad- 
shaw  V.  Commonwealth y  10  Bush  [Ky.],  576;  Staie  v. 
McCoy,  111  Mo.  517;  Campbell  v.  Stale,  30  Tex.  App.  645; 
Bishop's  New  Crim.  Pro.  [2d  ed.]  §  1087;  Flynn  v. 
State,  43  Ark.  289;  Fittin  v.  Sumner,  163  N.  Y.  Supp. 
443;  176  App.  Div.  617;  Greenfield  v.  People,  85  N.  Y.  75. 
People  V.  Decker,  143  App.  Div.  590;  Homer  v.  Everett, 
91  N.  Y.  641;  Ex  parte  Kennedy,  57  S.  W.  Rep.  648; 
Wharton's  Crim.  Evidence  [10th  ed.],  §  270;  People  v. 
Marendi,  213  N.  Y.  600.) 
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Edward  Swann,  District  Attorney  (Robert  C.  Taylor  of 
counsel),  for  respondent.  In  view  of  Harson's  testimony, 
the  bystander's  utterance  was  receivable  to  show  why 
Harson  changed  his  course  and  acted  as  he  did.  (People 
V.  Taylor,  36  Hun,  639;  3  N.  Y.  Crun.  Rep.  297;  101 
N.  Y.  608;  People  v.  Prince,  143  App.  Div.  524;  Coleman 
V.  People,  58  N.  Y.  555;  Cowen  &  Hill's  Notes  [ed.  1839], 
562,  n.  432;  Wigmore  on  Ev.  §§  416,  655,  730,  1130, 
1791;  People  v.  Ldndsay,  63  N.  Y.  143;  People  v.  Robinson, 
163  App.  Div.  853;  212  N.  Y.  569.)  The  utterance  was 
a  verbal  act,  and  admissible  as  part  of  the  res  gestce, 
so  called.  (Bish.  New  Crun.  Pro.  [2d  ed.]  §  1086; 
Chamb.  Mod.  Law  of  Ev.  §  2597;  Wigmore  on  Ev. 
§  1755;  Milne  v.  Leisler,  7  H.  &  N.  786;  Lord  George 
Gordon's  Case,  21  How.  St.  Tr.  542;  People  v.  Most,  128 
N.  Y.  108;  Hine  v.  N,  Y,  El  R.  Co.,  149  N.  Y.  154,  162; 
Greenl.  on  Ev.  §§  108,  109;  Messmer  v.  H.  W.  Boettger 
Silk  F.  Co.,  160  App.  Div.  519;  Wigmore  on  Ev.  §  1770; 
HaUahan  v.  N.  F.,  L.  E.  &  W.  R.  R.  Co.,  102  N.  Y.  194.) 

Collin,  J.  The  defendant  was  convicted  by  the  verdict 
of  a  jury  of  murder  in  the  second  degree,  in  that  he  shot 
and  killed  Alexander  Delia  Rosa.  The  judgment  of 
conviction  was  affirmed  by  the  non-unanimous  decision 
of  the  Appellate  Division.  Because  the  decision  of  the 
Appellate  Division  was  not  unanimous  we  must  examine 
the  record  presented  to  us  to  ascertain  as  a  question  of 
law  whether  there  is  evidence  tending  to  support  the 
verdict.  (People  v.  Smith,  162  N.  Y.  520.)  We  must, 
additionally,  ascertain  whether  any  alleged  error  raised 
by  an  exception  at  the  trial  has  vaUdity.  (People  v. 
Grossman,  168  N.  Y.  47;  People  v.  Sherlock,  166  N.  Y. 
180.) 

It  is  manifest  in  an  examination  of  the  record  that 
there  was  evidence  from  which  the  jury  were  justified 
in  finding  the  defendant  guilty  of  the  crime  of  which  he 
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was  convicted.  That  conclusion  is  not,  and  could  not  be, 
seriously  combatted  by  the  briefs  and  argument  of  his 
counsel.  He  does,  however,  urge  before  us  several 
*  alleged  errors.  We  have  concluded  that  one  only  of  them 
merits  discussion  in  an  opinion,  the  facts  relative  to  which 
are:  The  shooting  occurred  on  July  25,  1916,  at  about 
seven  o'clock  and  fifteen  minutes  in  the  afternoon  on  the 
west  side  of  Thompson  street  in  the  city  of  New  York. 
Thompson  street  runs  north  and  south.  At  the  distance 
of  about  eighty  feet  south  from  the  place  of  the  shooting, 
Thompson  street  is  intersected  by  West  Houston  street, 
running  east  and  west.  The  People  had  as  a  witness  in 
their  behalf  Charles  R.  Harson,  who  testified:  At  the 
time  of  the  shooting  he  was  a  poUce  officer  on  duty 
on  Thompson  street;  while  standing  on  the  east  side  of 
that  street  at  a  point  about  seventy-five  feet  south  of 
West  Houston  street  he  heard  the  firing  of  five  or  six 
shots  at  a  point  on  the  west  side  of  Thompson  street  and 
north  of  West  Houston  street;  he  immediately  ran  to 
the  north,  crossing  Thompson  street  from  the  east  to  the 
west  side  diagonally  as  he  ran;  in  crossing  a  wagon  in 
front  of  him  barred  his  view  of  Thompson  street  to  the 
north ;  as  he,  having  crossed  West  Houston  street,  was  at 
a  point  on  the  west  side  of  Thompson  street  about  ten 
feet  north  of  the  northwest  comer  of  those  streets  some- 
body in  the  crowd  hollered,  "  He  ran  over  Houston 
Street; ''  he  immediately  turned  and  looked  over  West 
Houston  street  and  saw,  for  the  first  time,  about  twenty- 
five  feet  from  that  comer  and  running  westerly  in  that 
street,  the  defendant,  whom  he  pursued;  he  did  not 
notice,  at  that  time,  any  one  else  running  westerly  on  that 
street ;  when  he  reached  the  defendant  another  officer  had 
stopped  him;  he  found  upon  the  ground  near  the  defend- 
ant the  pistol  which  was  introduced  in  evidence.  When, 
in  giving  his  testimony,  he  had  said  that  "  somebody  in 
the  crowd  hollered  "  the  defendant's  counsel  objected  to 
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his  stating  what  was  said  ''  as  incompetent,  irrelevant  and 
immaterial,  hearsay  in  the  absence  of  this  defendant 
and  not  binding  on  the  defendant."  The  court  overruled 
the  objection,  stating:  "  I  think  it  may  be  stated  that 
he  heard  shots  and  ran.  I  think  it  is  part  of  the  res 
gesUeJ^    The  defendant  excepted  to  the  ruling. 

We  have  concluded  that  the  testimony  thus  objected 
to  was  competent,  not  as  of  the  res  gestce,  but  as  a  part 
of  the  relevant  explanation  and  description  of  the  acts 
of  the  witness. 

The  testimony  is  manifestly  hearsay.  The  main  or 
principal  transaction  bemg  mvestigated  and  adjudged, 
through  and  by  virtue  of  the  trial,  was  the  shooting, 
the  cux5umstances  and  conditions  attendant  upon  or 
surrounding  it  and  was  it  done  by  the  defendant  under 
those  circumstances  and  conditions.  In  the  investiga- 
tion, deeds  and  statements  of  the  participants  in  the 
transaction,  or  of  observers  of  it,  which  accompanied, 
emanated  from  and  were  a  part  of  it,  could  be  detailed 
by  witnesses  who  saw  or  heard  them.  Deeds  and  acts 
which  explain,  describe  or  characterize  the  transaction 
as  an  accomplished  act  are  to  be  distinguished  from  those 
which  are  a  part  of  it  and  are  forced  or  brought  into 
utterance  or  existence  by  and  in  the  evolution  of  the 
transaction  itself,  and  which  stand  in  immediate  causal 
relation  to  it.  The  former  are  hearsay  and  not  com- 
petent as  evidence;  the  latter  are  of  the  res  gestce  and 
are  relevant  and  competent.  In  these  cases  the  state- 
ments of  observers  of  the  criminal  act  have  been  held 
incompetent  as  not  of  the  res  gestce:  Flynn  v.  State  (43 
Ark.  289);  State  v.  Oliver  (39  La.  Ann.  470);  Stale  v. 
Bdlard  (50  La.  Ann.  594);  Staie  v.  Riley  (42  La.  Ann. 
995);  Ganaway  v.  Salt  Lake  Dramatic  Assn.  (17  Utah, 
37);  State  v.  Walker  (78  Mo.  380);  Stroud  v.  Common' 
wealth  (14  Kentucky  Law  Rep.  179).  In  these  cases  the 
statements  of  observers  of  the  criminal  act  have  been 
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held  competent  as  of  the  res  gestcs:  Lander  v.  People 
(104  lU.  248);  State  v.  Kaiser  (124  Mo.  651,  666);  State 
V.  Walker  (78  Mo.  380);  State  v.  Gabriel  (88  Mo.  631); 
State  V.  McCourry  (128  N.  C.  594) ;  State  v.  Biggerstaff 
(17  Mont.  510);  State  v.  Duncan  (116  Mo.  288);  State 
V.  Desroches  (48  La.  Ann.  428). 

It  is  unnecessary  to  analyze  or  state  the  principles 
applied  in  those  cases.  The  admissibility  of  the  testi- 
mony under  consideration  is  not  determined  by  them. 
It  does  not  appear  that  he  who  called  out  saw  the  shooting 
or  knew  that  the  man  who  ran  over  Houston  street  did 
the  shooting,  or  that  a  person  had  been  shot.  The 
statement  was  not  so  interwoven  or  connected  with  the 
principal  event  or  transaction  as  to  be  regarded  as  a 
part  of  the  transaction  itself,  and  was  not  admissible 
as  of  the  res  gestce. 

The  testimony  of  the  witness  that  the  man  running 
away  was  the  defendant,  and,  in  connection  with  other 
evidence,  that  the  witness  found  the  pistol  near  the 
defendant  where  stopped  by  the  other  officer  was  material, 
relevant  and  competent.  The  witness  might  properly 
and  competently  testify  to  the  facts  which  explained 
and  described  his  conduct  and  acts  in  acquiring  such 
testimony.  The  hearing  by  him  of  the  firing  of  the 
shots  at  the  named  point,  the  running  and  crossing  of 
Thompson  street,  the  obstruction  by  the  wagon  of  his 
view  towards  the  man  running  towards  him,  the  passing 
over  West  Houston  street,  the  turning  about  and  running 
upon  West  Houston  street  were  such  facts.  In  case  he 
when  running  toward  that  street  had  seen  the  running 
man  approach  and  turn  upon  it  and  had  followed  him 
he  could  have  so  testified.  In  case  as  he  was  approaching 
that  street  the  bystander  had  pointed  in  the  direction 
of  the  fleeing  man  and  he  had  followed  the  pointed 
direction  he  could  have  so  testified.  The  words  called 
out,  in  fact,  were  of  the  same  quality  and  nature,  as 
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evidence,  as  the  actual  hearing  of  the  fired  shots,  or  the 
seeing  of  the  running  man,  or  the  pointed  direction  in 
the  supposed  cases.  It  is  true  the  character  of  the 
accused  testimony  admits  the  possibiUty  of  its  use  for 
an  improper  purpose  and  to  the  prejudice  of  the  defend- 
ant. If  it  would  naturally  or  within  reasonable  con- 
templation have  been  deemed  by  the  jury  as  the  equivalent 
of  the  statement  that  the  man  who  did  the  shooting 
ran  over  Houston  street,  or  as  testimony  identifying  him 
who  ran  as  a  murderer,  it  manifestly  was  hearsay  and 
incompetent.  We  are  very  certain  that  the  jury  could 
not  so  have  deemed  it.  The  witness  Harson  was  the 
People's  first  witness  and  the  testimony  was  given  at 
the  commencement  of  his  direct  examination.  Except 
through  the  opening  address  of  the  district  attorney, 
which  was  brief,  very  general  and  contained  no  reference 
to  the  subject-matter  of  the  testimony,  the  jury  had  not 
information  of  the  circumstances  and  conditions  of 
the  shooting.  There  was  no  connection  between  the 
bystander  calling  out  and  the  shooting.  There  was  no 
fact  which  directly  or  indirectly  induced  the  thought 
to  the  jury  that  the  bystander  was  identifying  a  murderer. 
The  testimony  could  not  ntaurally  or  reasonably  have 
expressed  more  to  the  jury  than  would  the  testimony 
of  the  witness  that  he  saw  the  running  man  and  followed 
him. 

The  evidence  being  competent  and  admissible  it  is 
immaterial  that  an  improper  ground  for  receiving  it  was 
stated. 

The  judgment  of  conviction  should  be  affirmed. 

HiscocK,  Ch.  J.,  CuDDEBACK  and  Cardozo,  JJ., 
concur;  Chase  and  Pound,  JJ.,  concur  in  result  under 
section  542  of  the  Code  of  Criminal  Procedure;  Andrews, 
J.,  not  sitting. 

Judgment  of  conviction  affirmed. 
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Celie  G.  Turner,  Appellant,  v.  The  Crystal  Film 

Company,  Respondent. 

Negligence  —  master  and  seryant  —  place  to  work  —  danger- 
ous situation  —  questions  of  negligence  for  jury  —  erroneous 
dismissal  of  complaint. 

1.  Where  the  place  in  which  the  work  was  to  be  performed  was 
prepared  by  the  master  and  furnished  by  it  to  the  servant  and  there 
was  a  dangerous  situation,  apparent  if  any  reasonable  inspection 
was  given,  in  an  action  by  the  servant  to  recover  for  injury  the 
question  of  defendant's  negligence  and  of  plaintiff's  contributory 
negligence  should  be  submitted  to  the  jury. 

2.  Plaintiff,  a  moving  picture  actress,  was  taken  to  a  wood  by  her 
employer  and  required  to  stand  on  a  limb  of  a  tree,  a  few  feet  from 
the  ground.  She  was  then  instructed  to  drop  to  the  ground  and 
assured  that  "  everything  is  perfectly  safe."  On  striking  the  ground 
her  foot  came  in  contact  with  a  partly  covered  root,  resulting  in  a 
fracture.  Held,  that  in  an  action  to  recover  for  such  injury  it  was 
error  to  dismiss  the  complaint. 

Turner  v.  Crystal  Film  Co.,  173  App.  Div.  969,  reversed. 

(Argued  December  11,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment,  entered  May  31, 1916,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  first  judicial  department,  reversing  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  and  directing 
a  dismissal  of  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

John  M.  Gardner  for  appellant.  It  was  the  defendant's 
duty  to  see  that  the  landing  place,  where  plaintiff  was 
requested  to  drop  by  Golden,  the  superintendent,  was 
made  reasonably  safe.  This  was  an  absolute  duty  which 
could  not  be  delegated.  {McGuire  v.  Bell  Telephone  Co., 
167  N.  Y.  211;  Benzing  v.  Steinway  &  Sons,  101  N.  Y. 
652.)    Where,  as  here,  the  master  gives  assurance  of  safety 
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he  and  not  the  employee  assumes  the  risk.     {Span  v.  Ely^ 
8  Hun,  255.) 

Stephen  P.  AnderUm,  Edward  K.  Hanlon  and  Alfred 
W.  Melden  for  respondent.  The  evidence  failed  to  show 
any  negligence  on  the  part  of  the  defendant  or  Mr. 
Golden  in  preparing  the  ground.  (McGuire  v.  Bell 
Telephone  Co.,  167  N.  Y.  208.)  If  there  was  any  negU- 
gence  it  was  that  of  Fish  and  Koch  in  preparing  the 
ground;  and  defendant  is  not  liable  for  their  negligence 
in  that  detail  of  the  work.  {Citrone  v.  O^Rourke  Engi- 
neering Co.y  188  N.  Y.  330;  Hahn  v.  C.  M.  Opera  Co., 
126  App.  Div.  815.)  Mr.  Golden's  declarations,  testified 
to  by  the  plaintiff,  were  mere  matters  of  opinion,  and 
liabiUty  on  defendant's  part  cannot  be  predicated  thereon. 
{O'Brien  v.  Buffalo  Furnace  Co.,  183  N.  Y.  317;  PelU- 
grino  v.  Smith  Co.,  176  App.  Div.  930;  Scott  v.  D.,  L. 
&  W.  R.  R.  Co.,  148  App.  Div.  699.) 

Andrews,  J.  This  action  was  brought  to  recover 
damages  for  injuries  caused  by  alleged  negUgence  of  the 
defendant.  It  resulted  in  a  verdict  for  the  plaintiflf 
for  the  sum  of  $4,000.  The  judgment  entered  upon  this 
verdict  was  reversed  by  the  Appellate  Division  which 
disapproved  of  the  finding  of  the  jury  that  the  defendant 
was  negligent  and  the  complaint  was  dismissed.  An 
appeal  was  then  taken  by  the  plaintiff  to  this  court. 

On  the  evidence  the  jury  might  have  found  that  the 
plaintiff  was  engaged  as  an  actress  by  the  defendant  who 
was  making  a  film  for  a  moving  picture.  This  film  was 
executed  under  the  supervision  of  a  Mr.  Golden,  the 
director  and  general  manager  of  the  defendant.  The 
scene  being  taken  was  in  a  wood  in  the  open  country. 
The  plaintiff  was  carried  to  the  spot  in  an  automobile. 
She  was  left  in  the  machine  while  Mr.  Golden  and  others 
entered  the  wood  to  prepare  a  place  for  the  picture.    In 
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half  an  hour  they  returned  and  told  her  that  they  were 
ready.  She  was  taken  to  a  tree  on  the  outskirts  of  the 
wood.  The  scene  requu'ed  her  to  stand  on  a  small  limb  of 
the  tree  a  few  feet  from  the  ground  grasping  a  higher 
limb  with  her  hands.  This  she  did  and  the  picture  was 
taken.  Then  Mr.  Golden  instructed  her  to  hang  from  the 
upper  limb  and  to  drop  to  the  ground.  To  these  instruc- 
tions, she  replied,  "  Oh."  He  then  said,  "  do  not  be 
afraid.  It  is  all  right.  Everything  is  perfectly  safe. 
We  have  tested  the  limb  and  it  is  only  a  short  drop  at 
that." 

The  plaintiff  took  the  required  position.  Mr.  Golden 
dkected  her  to  drop.  She  did  so  but  on  striking  the 
ground  her  left  foot  came  in  contact  with  a  root  and  the 
result  was  a  serious  fracture  of  her  ankle.  This  root 
the  plaintiff  had  not  seen  before  the  fall.  Just  how 
obvious  it  was  is  not  clear.  The  plaintiff  describes  it  as 
being  from  one  to  two  inches  in  diameter.  She  says  it 
came  out  from  the  tree  sometimes  below  and  sometimes 
above  the  surface  of  the  ground.  She  says  it  was  not 
covered  with  leaves,  at  least  at  the  point  where' her  foot 
struck.  Later  she  says  that  her  foot  struck  the  root 
through  the  leaves  but  the  fair  inference  from  her  whole 
testimony  is  that  the  root  was  partly  covered  and  partly 
uncovered.  The  defendant's  witnesses  state  that  the 
trees  of  the  wood  were  pine  and  that  there  were  no 
leaves  on  the  ground. 

Under  these  circumstances,  we  do  not  think  that  the 
dismissal  of  the  complaint  was  justified.  There  was 
some  evidence  from  which  negligence  on  the  part  of  the 
defendant  might  be  inferred.  The  plaintiff  was  required 
by  the  defendant  to  drop  three  or  four  feet  at  a  point 
where  the  jury  might  say  that  the  accident  which  actually 
happened  should  have  been  foreseen. 

It  is  not  such  a  case  as  are  those  referred  to  by  the 
respondent  where  the  progress  of  the  work  creates  the 
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conditions  complained  of.  Here  the  place  in  which  the 
work  was  to  be  performed  was  prepared  by  the  defendant 
and  furnished  by  it  to  the  plaintiff.  There  was  a 
dangerous  situation  which  must  have  been  apparent  if 
any  reasonable  inspection  were  given.  If  the  plaintiff 
is  to  be  believed  here  was  no  concealed  or  latent  defect 
but  an  open  one.  The  question  of  the  defendant's  negli- 
gence and  of  the  plaintiff's  contributory  negligence 
should  be  submitted  to  the  jury. 

As  the  Appellate  Division  has  reversed  the  finding  as 
to  defendant's  negligence,  the  judgment  appealed  from 
must  be  reversed  and  a  new  trial  ordered,  with  costs  to 
abide  the  event. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Cardozo  and  Pound, 
JJ.,  concur;  Cuddeback,  J.,  not  voting. 

Judgment  reversed,' etc. 


Johanna  F.  Sweeney,  Appellant,  v.  The  City  of  New 

York,  Respondent. 

Negligence  —  streets  and  sidewalks  —  New  York  (city  of)  — 
requirement  of  charter  that  notice  of  intention  to  brin^r  action 
for  injuries,  caused  by  negligence  of  the  city,  must  be  filed 
with  the  corporation  counsel  —  when  letters  detaUing  accident 
and  making  claim  for  damages  maUed  t3  finance  department 
and  by  it  delivered  to  corporation  counsel  constitute  sufficient 
notice  and  filing  thereof. 

1.  When  it  is  said  in  a  statute  that  a  paper  must  be  filed  with  an 
officer  the  requirement  is  complied  with  when  the  party  delivers 
that  paper  to  the  officer  at  his  official  plac^  of  business  and  there 
leaves  it  with  him.  Whether  he  does  this  personally  or  by  mail  is 
immaterial,  so  long  as  it  is  actually  received. 

2.  Plaintiff  was  injured,  as  she  says,  by  stumbling  over  a  defective 
cover  of  a  hole  in  the  sidewalk  on  the  side  of  Pacific  street  near  the 
Twenty-third  Regiment  Armory.  Plaintiff's  father  wrote  the  finance 
department  of  the  city,  giving  the  time  of  the  accident  and  adding: 
"  There  is  a  coal  or  vent  hole  in  the  sidewalk  over  which  has  been 
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placed  a  wooden  cover  which  protrudes  two  or  more  inches  above  the 
sidewalk,  one  portion  of  which  is  broken  off.'*  Plaintiff's  father  again 
wrote  referring  to  the  accident,  complaining  of  the  delay,  stating  that 
if  he  heard  nothing  within  a  few  days  he  would  be  obliged  to  place 
the  matter  in  the  hands  of  an  attorney.  Both  of  these  letters  were 
received  by  the  finance  department  and  came  into  the  possession  of 
the  corporation  counsel.  Both  letters  were  written  at  the  plaintiff's 
request  and  on  her  behalf,  within  six  months  after  the  accident.  The 
complaint  was  dismissed  on  the  ground  that  the  notice  given  was  not 
sufficient.  It  is  claimed  that  the  complaint  is  defective  in  that  it 
failed  to  allege  that  thirty  days  had  elapsed  since  the  demand  was 
presented  to  the  comptroller  and  that  he  thereafter  for  thirty  days 
refused  to  make  any  adjustment  of  the  claim.  Such  a  statement 
should  have  been  included  in  the  complaint,  but  proof  of  both  of  these 
facts  was  received  without  objection.  Heldy  that  with  this  evidence  in 
the  case,  the  complaint  shoidd  be  deemed  amended  to  conform  to 
the  proof.  He!d,  further,  that  the  point  of  the  accident  was  clearly 
and  definitely  indicated  and  the  letters  sufficiently  stated  an  intention 
to  sue  the  city  in  case  the  claim  was  not  settled.  Hence  the  com- 
plaint should  not  have  been  dismissed. 

Sweeney  v.  City  of  New  York,  173  App.  Div.  984,  reversed. 

(Argued  November  26,  1918;  decided  January  14,  1919.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  June  1,  1916,  unanimously  aflSrm- 
ing  a  judgment  in  favor  of  defendant  entered  upon  a 
dismissal  of  the  complaint  by  the  court  at  a  Trial 
Term. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Theodore  H.  Lord  and  Charles  W.  Lucas  for  appellant. 
There  was  a  sufficient  compliance  with  the  statutory 
requirements  as  to  notice.  (Werner  v.  City  of  Rochester, 
77  Hun,  S3;  149  N.  Y.  563;  Beyer  v.  City  of  North  Tona- 
wanda,  183  N.  Y.  338;  Sheehy  v.  City  of  New  York, 
160  N.  Y.  139;  Walden  v.  City  of  Jamestovm,  178  N.  Y. 
213;  Missano  v.  Mayor,  etc.,  160  N.  Y.  123.) 
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William  P.  Burr,  Corporation  Counsel  {William  B. 
Carswell  of  counsel),  for  respondent.  The  complaint  is 
insufficient  on  its  face.  (Casey  v.  City  of  New  York, 
217  N.  Y.  192;  Bemreilher  v.  City  of  New  York,  123 
App.  Div.  291.)  The  alleged  notices  were  invalid. 
{Casey  v.  City  of  New  York,  217  N.  Y.  192;  Weisman 
V.  City  of  New  York,  219  N.  Y.  178;  Purdy  v.  City  of 
New  York,  193  N.  Y.  521 ;  Tynan  v.  City  of  New  York, 
223  N.  Y.  596;  Walker  v.  City  of  New  York,  150  App. 
Div.  280;  McClorey  v.  City  of  New  York,  158  App.  Div. 
946;  Bannon  v.  City  of  New  York,  150  App.  Div.  314; 
Raubin  v.  Vil.  of  Wellsville,  83  App.  Div.  581 ;  Learned  v. 
Mayor,  etc.,  21  Misc.  Rep.  601;  Van  Hovenberg  v.  City 
of  New  York,  83  Misc.  Rep.  369.) 

Andrews,  J.  No  action  to  recover  damages  for  per- 
sonal injuries  sustained  because  of  its  negligence  may 
be  maintained  against  the  city  of  New  York  unless 
notice  of  an  intention  to  begin  such  action  and  of  the 
time  and  place  where  the  injuries  were  received  shall 
have  been  filed  with  the  corporation  counsel  within  six 
mqpths  after  the  cause  of  action  shall  have  accrued. 
(Laws  of  1886,  chapter  572.) 

This  provision  should  be  reasonably  construed.  Its 
purpose  is  to  protect  the  city  against  unfounded  claims 
by  enabling  its  law  officers  to  investigate  promptly  the 
circumstances  surrounding  the  alleged  accident  and  the 
place  where  it  is  said  to  have  occurred.  It  is  not  a  trap 
to  catch  the  imwary  or  the  ignorant. 

On  March  15th,  1913,  the  plaintiff  was  injured.  She 
says  she  stumbled  over  a  defective  cover  of  a  hole  in  the 
sidewalk  on  the  side  of  Pacific  street  near  the  Twenty- 
third  Regiment  Armory.  On  March  18th  her  father 
mailed  a  letter  to  the  finance  department  of  the  city, 

18 
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giving  the  time  of  the  accident  and  adding:  "  There  is  a 
coal  or  vent  hole  in  the  sidewalk  over  which  has  been 
placed  a  wooden  cover  which  protrudes  two  or  more 
inches  above  the  sidewalk,  one  portion  of  which  is  broken 
off."  This  letter  was  received,  and  on  March  27th  came 
into  the  possession  of  the  corporation  counsel.  There- 
after, an  investigator  from  his  department  interviewed 
the  plaintiflf  as  to  the  accident.  On  June  18th  the 
finance  department  received  a  second  letter  from  the 
plaintiff's  father  again  referring  to  the  accident,  com^ 
plaining  of  the  delay  and  stating  that  if  he  heard  nothing 
within  a  few  days,  he  would  be  obUged  to  place  the 
matter  in  the  hands  of  an  attorney.  On  the  20th  this 
letter  was  sent  to  the  corporation  counsel.  Both  letters 
were  written  at  the  plaintiflf's  request  and  on  her  behalf. 

The  complaint  was  dismissed  on  the  ground  that  the 
notice  given  was  not  sufficient.  No  other  question  was 
raised  or  considered  by  the  trial  court.  It  is  now  said 
that  the  complaint  is  defective  in  that  it  failed  to  allege 
that  thirty  days  have  elapsed  since  the  demand  was 
presented  to  the  comptroller  and  that  he  thereafter  for 
thirty  days  refused  to  make  any  adjustment  of  the 
claim.  (Greater  New  York  Charter  [L.  1901,  ch.  466], 
section  261.)  It  is  quite  true  that  such  a  statement 
should  have  been  included  in  the  complaint.  {Casey  v. 
City  of  New  Yarky  217  N.  Y.  192.)  But  proof  was 
received  without  objection  that  at  least  as  early  as  March 
19th  the  comptroller  received  a  letter  which  was  and 
which  he  treated  as  a  claim  and  that  on  July  25th  this 
claim  was  rejected  by  him.  With  this  evidence  in  the 
case,  the  complaint  should  be  deemed  amended  to  con- 
form to  the  proof. 

The  important  questions  for  our  consideration,  there- 
fore, are  whether  the  two  letters  can  be  considered  a 
notice  within  the  meaning  of  the  act  of  1886.  Were  they 
filed  with  the  corporation  counsel?    Do  they  adequately 
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state  the  place  of  the  injury  and  an  intention  to  begin  an 
action?    All  these  questions  we  answer  in  the  affirmative. 

"  Notice  "  is  to  be  given  of  certain  facts  and  purposes. 
It  must  be  more  than  an  oral  notice  for  it  is  to  be  filed, 
but  its  form  is  not  specified  nor  is  any  signature  or  oath 
required.  It  may  be  drawn  by  the  ignorant  or  the 
illiterate,  but  the  information  required  is  to  be  com- 
municated in  writing  to  the  corporation  counsel.  He  is 
to  be  told  of  the  accident,  of  its  time  and  place  and  that 
the  person  injured  intends  to  sue  the  city. 

If  such  information  so  comes  to  him,  the  object  of  the 
statute  is  attained.  Whether  in  one  paper  or  two  is 
immaterial.  In  either  event,  he  has  before  him  in  writing 
the  knowledge  which  the  legislature  intended  that  he 
should  have  so  that  he  may  properly  protect  the  city. 

The  verb  "  to  file  "  may  be  used  in  various  senses. 
When  as  in  this  statute  it  is  said  that  a  paper  must  be 
filed  with  an  officer  the  requirement  is  at  least  compUed 
with  when  the  party  delivers  that  paper  to  the  officer 
at  his  official  place  of  business  and  there  leaves  it  with 
him.  Whether  he  does  this  personally  or  by  mail  is, 
we  think,  immaterial,  so  long  as  it  is  actually  received. 
In  Gates  v.  State  of  New  York  (128  N.  Y.  221)  a  notice 
was  mailed  but  there  was  no  proof  that  it  was  received 
by  the  board  to  which  it  was  addressed.  The  notice 
may  be  left  by  an  agent.  Finally,  in  construing  this  same 
statute,  we  held  in  Musano  v.  Mayor,  etc.,  of  N.  Y.  (160 
N.  Y.  123)  that  it  is  enough  if  the  corporation  counsel 
actually  and  seasonably  receives  the  notice  from  another 
official  to  whom  it  may  have  been  mistakenly  delivered. 
It  is  true  we  there  speak  of  his  having  received  and  filed 
the  notice.  We  speak  of  his  examination  of  the  plaintiff. 
Both  remarks  were  appropriate  in  the  case  cited.  And 
in  any  case  similar  evidence  is  competent  for  the  paper 
or  papers  received  by  the  corporation  counsel  must  be 
in  such  form  that  he  knows  or  should  know  that  they 
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contain  the  information  he  is  entitled  to  have,  and  where 
he  acts  upon  it,  it  shows  to  some  extent  that  the  paper 
was  not  intended  for  nor  taken  as  a  mere  bit  of  casual 
news.  In  the  Missano  case  the  notice  was  actually  filed  by 
the  comptroller.  That  fact  was  not  material  to  the 
result.  The  rule  we  adopt  is  that  if  a  paper  of  the  charac- 
ter required  comes  into  his  possession  within  the  time 
limited  by  the  statute,  it  is  unimportant  how  the  possesv 
sion  is  acquired.  The  object  of  the  statute  is  accomplished. 

We  think  the  place  of  the  accident  was  sufficiently 
indicated.  The  rule  as  to  this  matter  is  clear.  As  we 
said  m  Purdy  v.  City  of  New  York  (193  N.  Y.  521)  all 
that  the  statute  requires  is  such  a  statement  as  wiU 
enable  the  authorities  to  locate  the  place  of  the  accident. 
No  particular  form  of  words  is  required.  Measurements 
need  not  necessarily  be  given.  Any  description  adequate 
for  the  purpose  is  enough. 

It  is  when  we  come  to  apply  this  rule  to  particular 
instances  that  difficulty  arises.  Every  case  is  a  law  to 
itself.  A  broken  culvert  would  be  one  thing;  one  hole 
in  a  pavement  among  many  another.  Does  the  notice, 
whatever  it  is,  fairly  indicate  to  the  authorities  the  place 
of  the  accident  so  that  they  may  readily  find  it  and 
make  proper  investigation? 

A  review  of  some  recent  cases  in  this  court  shows  the 
narrow  line  between  the  good  and  the  bad.  In  Purdy 
V.  City  of  New  York  (193  N.  Y.  521)  Milford  street 
was  a  mile  long.  The  notice  spoke  of  the  opening, 
gully  or  trench  running  across  the  sidewalk.  Which 
sidewalk  was  not  stated.  We  thought  that  under  the 
circumstances  the  authorities  might  have  been  misled. 
This  case  is  on  the  border  line  and  in  holding  the  notice 
defective  we  went  as  far  as  we  are  disposed  to  go.  In 
Casey  v.  City  of  New  York  (217  N.  Y.  192)  the  notice 
spoke  of  "  a  hole  in  the  pavement  on  the  public  highway 
at  or  about  Washington  Street  near  Vestry  Street."    As 
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we  pointed  out  this  was  most  indefinite.  The  place 
indicated  might  not  even  be  in  Washington  street.  The 
notice  did  not  state  on  which  side  of  Vestry  street  it 
was.  No  one  could  locate  the  place  with  accuracy.  In 
Weisman  v.  City  of  New  York  (219  N.  Y.  178)  the 
plaintiff  gave  the  date  of  accident  as  eight  days  too 
early.  We  held  that  this  made  the  notice  invaUd.  In 
Tynan  v.  City  of  New  York  (223  N.  Y.  596)  the  notice 
gave  the  place  of  accident  as  the  northeast  comer  of 
Flushing  avenue  and  Garden  street  and  complained  of 
the  condition  of  crosswalk,  pavement  or  sidewalk.  Here 
again  we  thought  the  notice  too  indefinite.  Many  defects 
might  exist  in  that  locaUty,  any  one  of  which  might 
have  caused  the  accident.  It  was  because  the  particular 
one  complained  of  could  not  be  identified  that  we  held 
the  notice  insuflScient.  On  the  other  hand  in  Werner 
V.  City  of  Rochester  (149  N.  Y.  563)  the  notice  spoke 
of  a  large  pile  of  dirt  in  the  middle  of  the  street  about 
one-third  of  a  mile  east  of  a  railroad  track.  That  notice 
we  held  good.  We  thought  that  as  the  defect  was 
obvious  it  suflSciently  indicated  the  place  where  the 
accident  was  said  to  have  occurred. 

In  the  case  at  bar  the  street  was  given,  the  sidewalk,  the 
approximate  location  upon  it  of  the  accident,  the  nature  of 
the  obstruction  and  a  detailed  description  of  it  which  could 
hardly  have  been  mistaken.  The  attention  of  the  city 
authorities  was  clearly  called  to  precisely  what  was  com- 
plained of.  The  point  of  the  accident  was  definitely 
indicated. 

The  two  letters  also  sufficiently  stated  an  intention 
to  sue  the  city  in  case  the  claim  was  not  settled.  {Sheehy 
V.  City  of  New  York,  160  N.  Y.  139.)  The  first  describes 
the  accident,  states  that  it  is  written  so  the  city  may 
investigate,  and  asks  that  the  matter  be  given  attention. 
The  second  complains  of  delay,  said  the  matter  had 
been  investigated  and  states  that  unless  the  writer  hears 
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from  the  comptroller  promptly  he  will  be  compelled  to 
place  it  in  the  hands  of  an  attorney.  This  seems  to  us 
to  be  fairly  a  notification  that  a  suit  would  be  begun. 

The  judgment  appealed  from  should  be  reversed  and 
a  new  trial  ordered,  with  costs  to  abide  the  event. 

McLaughlin,  J.  (dissenting).  Action  to  recover 
damages  for  a  personal  injury  sustained  by  stepping  into 
a  hole  in  one  of  the  streets  of  the  city  of  New  York. 
Plaintiff  was  nonsuited  at  the  trial  on  the  ground  that 
the  notice  "served  was  insufficient  under  the  statute. 
Judgment  to  this  effect  was  entered,  which  was  unani- 
mously affirmed  by  the  Appellate  Division.  Leave  was 
given  to  appeal  to  this  court. 

I  am  unable  to  concur  in  the  decision  about  to  be 
made  reversing  the  judgment  appealed  from  and  grantmg 
a  new  trial. 

The  statute  (Laws  of  1886,  chap.  572)  provides  that 
an  action  to  recover  damages  against  any  city  of  the 
state  having  a  population  of  50,000  or  over,  on  the 
ground  of  negUgence,  cannot  be  maintained  *'  unless 
notice  of  the  intention  to  commence  such  action  and  of 
the  time  and  place  at  which  the  injuries  were  received 
shall  have  been  filed  with  the  counsel  to  the  corporation 
or  other  proper  law  officer  thereof  within  six  months 
after  such  cause  of  action  shall  have  accrued." 

Section  261  of  the  Greater  New  York  charter  provides: 
"  No  action  *  *  *  shall  be  prosecuted  or  maintained 
against  the  City  of  New  York,  unless  it  shall  appear  by 
and  as  an  allegation  in  the  complaint  *  *  *  that  at 
least  thirty  days  have  elapsed  since  the  demand,  claim  or 
claims  upon  which  such  action  *  *  *  jg  founded 
were  presented  to  the  comptroller  of  said  city  for  adjust- 
ment, and  that  he  has  neglected  or  refused  to  make  an 
adjustment  or  payment  thereof  for  thirty  days  after  such 
presentment     *     *     *." 
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The  plaintifif  was  injured  on  the  15th  of  March.  On 
the  18th  of  March  her  father,  acting  for  her,  mailed  a 
letter  addressed  to  the  '^  Finance  Department "  of  the 
city,  stating: 

"  I  wish  to  notify  you  of  a  serious  accident  to  my 
daughter,  Johanna  F.  Sweeney,  which  happened  Saturday 
evening,  March  15th,  on  Pacific  Street,  near  Bedford 
Avenue,  Brooklyn. 

"  On  the  side  of  Pacific  Street  near  the  23rd  Regiment 
Armory  there  is  a  coal  or  vent  hole  in  the  sidewalk, 
over  which  has  been  placed  a  wooden  cover,  which  pro- 
trudes two  or  more  inches  above  the  sidewalk,  one 
portion  of  which  is  broken  off,  and  while  walking  along 
she  struck  her  foot  against  said  cover  and  has  either 
broken  or  sprained  her  ankle  very  badly.     *     *     * 

"  Trusting  you  will  give  this  matter  the  necessary 
attention." 

On  the  20th  of  March  the  deputy  comptroller  acknowl- 
edged receipt  of  the  letter  and  stated  that  the  com- 
munication had  been  entered  as  a  claim  and  *'  referred 
to  the  Division  of  Claims  of  this  Department  for  investi- 
gation." On  the  17th  of  June  following,  plaintiff's  father 
mailed  another  letter,  addressed  to  the  '*  Finance  Depart- 
ment," in  which,  after  referring  to  the  letter  of  the  18th 
of  March,  he  said:  ^'  I  feel  that  this  matter  has  gone 
long  enough  without  some  attention  being  paid  to  it  on 
your  part  and  I  trust  you  will  give  the  matter  immediate 
attention.  I  have  tried  to  place  this  matter  before  you 
in  a  business  way,  feeUng  that  you  would  treat  it  the 
same,  and  evidently  it  is  being  passed  up  with  very  Uttle 
attention  being  given  it.  I  hope  to  hear  from  you  within 
the  next  few  days;  otherwise  I  will  be  compelled  to  place 
the  matter  in  the  hands  of  an  attorney." 

The  receipt  of  this  letter  was  acknowledged  by  the 
deputy  comptroller  and  plaintiff's  father  informed  that 
the  claim  had  been  referred  to  the  corporation  counsel 
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for  an  opinion  as  to  the  liability  of  the  city.  Both  of  the 
letters  from  plaintiff's  father  were  sent  by  the  comptroller 
to  the  corporation  counsel  for  the  purpose  of  obtaining 
his  opinion  as  to  whether  the  city  were  liable.  The 
corporation  counsel  advised  the  comptroller  that  the  city 
was  not  Uable  and  the  comptroller  thereupon  so  informed 
plaintiff's  father.    This  action  then  foUowed. 

The  only  allegation  in  the  complaint  as  to  filing  notice 
of  the  claim  or  of  an  mtention  to  sue  is  found  in  paragraph 
eleven,  which  reads  as  follows:  "  That  immediately  after 
said  accident  occurred  and  on  the  18th  of  March,  1913, 
the  plaintiff  caused  to  be  filed  a  notice  with  the  Comp- 
troller of  the  City  of  New  York  of  her  intention  to 
commence  this  action,  and  of  the  time  when  and  place 
where  her  damages  were  incurred  or  sustained.  That 
said  Comptroller,  within  six  months  after  the  happening 
of  said  accident,  caused  said  notice  of  plaintiff's  intention 
to  commence  such  action  served  on  hun  as  aforesaid, 
to  be  transmitted  to  the  Corporation  Counsel  of  the 
City  of  New  York,  and  said  notice  was  actually  acted 
upon  by  said  Corporation  Counsel  and  the  said  Corpora- 
tion Counsel  investigated  said  accident  and  reported 
thereon.  That  neither  the  Comptroller  of  the  said  City, 
nor  the  Corporation  Counsel  of  the  said  City,  have  made 
any  adjustment  or  settlement  of  said  claim," 

When  the  action  came  on  for  trial  the  learned  trial 
justice,  no  motion  or  request  having  been  made  by  either 
party,  said :  '*  On  looking  over  the  papers  I  shall  have 
to  dismiss  the  complaint  on  the  ground  that  the  notice 
is  insufficient  and  that  the  city  is  not  liable.  If  you 
wish  testimony  you  may  put  in  just  what  is  necessary 
for  the  purpose  of  reviewing  the  question.  The  notice 
will  be  put  in,  of  course."  Thereupon  the  counsel  agreed 
if  the  case  could  be  postponed  for  two  days  the  facts 
could  be  agreed  upon.  This  was  done  and  the  statement 
of  facts  set  forth  in  the  record  agreed  upon. 
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There  are  three  reasons  which,  as  it  seems  to  me, 
prevent  a  recovery  by  plaintiff:  (1)  The  notice  required 
by  the  statute  was  not  filed;  (2)  no  notice  was  ever  filed 
by  plaintiff,  or  any  one  acting  for  or  on  her  behalf,  with 
the  corporation  counsel;  and  (3)  the-  complaint  does  not 
state  a  cause  of  action. 

First.  The  letter  of  March  18th,  which  is  the  one 
alleged  in  the  complaint  to  constitute  a  notice,  is  not 
such  notice  as  the  statute  requires.  That  letter  does 
not  contain  a  word  indicating  an  intention  to  sue,  which 
is  a  prerequisite  to  the  maintenance  of  an  action  of  this 
character.  The  letter  of  June  17th  recognized  this  fact; 
otherwise  there  is  no  meaning  to  the  statement,  "  I  have 
tried  to  place  this  matter  before  you  in  a  business  way, 
feeling  that  you  would  treat  it  the  same."  Nor  do  I 
think  the  letter  of  June  17th  contained  a  statement, 
if  the  claim  were  not  paid,  of  an  intention  to  sue.  It  is 
true  the  statement  ik  therein  made  that  plaintiff  would 
be  compelled  to  place  the  matter  in  the  hands  of  an 
attorney,  but  this  was  not  equivalent  to  a  statement 
that  unless  the  claim  were  paid  an  action  would  follow. 
Claims  are  usually,  in  the  first  instance,  placed  in  the 
hands  of  an  attorney  for  the  purpose  of  obtaining  his 
advice  as  to  whether  an  action  should  be  commenced. 
The  notice  which  the  statute  here  requires  is  one  from 
which  it  can  be  seen  that  unless  the  claim  is  adjusted 
an  action  will  be  brought.  Neither  of  these  letters,  nor 
both  of  them  taken  together,  constitute  such  statement. 
Not  only  this,  but  I  do  not  think  that  the  notice  required 
can  be  made  up  of  a  series  of  letters  mailed  to  the  finance 
department  of  the  city.  The  notice  contemplated  by  the 
statute  must  consist  of  a  definite  statement  in  writing,  filed, 
not  in  the  finance  department,  but  with  the  corporation 
counsel.  Filing  the  claim  with  the  proper  official  goes 
to  the  jurisdiction  and  the  right  to  any  recovery  whatever. 
The  right  of  a  party  to  recover  for  personal  injuries  of  the 
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character  of  the  one  under  consideration  is  given  by  the 
statute  and  the  conditions  therein  provided  as  to  procedure 
must  be  strictly  compUed  with.  The  words  used  are 
not  obscure.  The  action  cannot  be  maintained  unless 
the  notice  '*  shall  have  been  filed  with  the  coimsel  to 
the  corporation.''  To  constitute  a  filing  there  must  have 
been  a  delivery  by  or  on  behalf  of  the  party  making  the 
claim  at  the  office  of  the  corporation  counsel.  This 
court,  in  principle,  so  held  in  Gates  v.  State  (128  N.  Y. 
221).  The  statute  having  prescribed  the  procedure,  a 
party  must  bring  himself  strictly  within  the  terms  laid 
down.  This  seems  to  have  been  the  view  of  this  court, 
as  indicated  in  recent  decisions.  ( Tynan  v.  City  of  New 
York,  223  N.  Y.  596;  Weisman  v.  City  of  New  York, 
219  id.  178;  Casey  v.  City  of  New  York,  217  id.  192; 
Purdy  V.  City  of  New  York,  193  id.  521.) 

Second.  The  plaintiff  never  intended  to  and  never  did 
file  a  notice  with  the  corporation  counsel.  The  letters 
were  addressed  to  the  finance  department.  But  it  is  said 
that  because  the  comptroller  submitted  these  letters  to 
the  corporation  counsel  for  his  opinion  as  to  the  liabiUty 
of  the  city,  that  that  constituted  a  ^*  fiUng  "  as  required 
by  the  statute.  The  corporation  counsel  is  the  legal 
adviser  of  the  comptroller.  The  latter  not  only  has  the 
right,  but  it  is  his  duty  if  in  doubt  as  to  the  validity  of  a 
claim,  to  go  to  the  corporation  counsel  for  advice.  That 
is  all  the  comptroller  here  did.  When  he  sent  the  letters 
to  the  corporation  counsel  he  was  acting,  not  for  the 
plaintiff,  or  on  her  behalf,  but  solely  for  the  city.  To 
hold  that  this  constituted  a  filing  within  the  terms  of  the 
statute  is  to  destroy  its  beneficial  efifect. 

Third.  The  complaint  does  not  state  a  cause  of  action. 
There  is  no  allegation  in  it  to  the  efifect  that  the  notice 
required  by  the  statute  had  been  filed  with  the  corpora- 
tion counsel  by  the  plaintiff  or  that  at  least  thirty  days 
had  elapsed  since  the  claim  was  presented  to  the  comp- 
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troUer  for  adjustment  and  that  he  had  "  neglected  or 
refused  to  make  any  adjustment  or  payment."  The 
allegation  of  the  complaint  is  that  notice  was  filed  with 
the  comptroller  and  he  transmitted  it  to  the  corporation 
counsel.  The  notice,  as  I  have  already  indicated,  must 
be  filed  by  the  plaintiff  or  by  some  one  acting  on  her 
behalf.  This  notice,  if  it  be  assumed  that  the  two  letters 
constituted  one,  was  never  transmitted  to  the  corporation 
counsel  for  the  plaintiff.  The  comptroller  was  not  acting 
for  her  nor  could  he  or  the  corporation  counsel,  in  my 
opinion,  waive  the  provisions  of  the  statute.  {Buckles 
V.  State  of  New  York,  221  N.  Y.  418.) 

The  complaint  is  also  defective  in  that  it  does  not 
comply  with  the  section  of  the  charter  before  quoted. 
There  is  no  allegation  in  the  complaint  that  the  comp- 
troller '*  has  neglected  or  refused  to  make  any  adjustment 
or  payment.^'  The  allegation  is:  "  That  neither  the  Comp- 
troller of  the  said  city  nor  the  Corporation  Counsel  of 
the  said  city  have  made  any  adjustment  or  settlement." 
The  words  *'  adjustment  or  settlement "  are  not  equiva- 
lent to  an  allegation  that  the  comptroller  "  has  neglected 
or  refused  to  make  any  adjustment  or  payment.'^  This  is 
precisely  what  this  court  held  in  Casey  v.  City  of  New 
York  (supra).  But  it  is  said  the  pleadings  may  be 
conformed  to  the  proof  and  thereby  make  a  good  com- 
plaint out  of  a  bad  one.  There  is  no  proof  in  the  record, 
as  I  read  it,  bearing  on  the  subject.  The  facts  were 
stipulated  for  one  purpose  and  one  purpose  only,  viz., 
to  have  the  record  present  the  one  question  which  induced 
the  trial  court  to  dismiss  the  complaint. 

Entertaining  these  views,  I  vote  to  affirm  the  judgment 
appealed  from. 

Chase,  Hogan  and  Cardozo,  JJ.,  concur  with 
Andrews,  J.;  McLaughlin,  J.,  dissents  in  opinion; 
HiscocK,  Ch.  J.,  and  Pound,  J.,  concur  with  McLaugh- 
lin, J.,  the  former  on  second  ground   stated  in  opinion. 

Judgment  reversed,  etc. 
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Ernestine  Noah,  Appellant,  v.  The  Bowery  Savings 

Bank,  Respondent. 

Eyidence  —  savings  banks  —  action  to  recover  deposits  paid 
to  third  party  wrongfuUy  in  possession  of  depositor's  bank 
book  —  care  and  diligence  required  of  bank  to  ascertain  that 
person  receiving  money  is  entitled  thereto  —  burden  of  proof 
upon  bank  —  opinion  evidence  —  when  improperly  admitted. 

1.  While  it  is  no  longer  a  valid  objection  to  the  expression  of  an 
opinion  by  a  witness  that  it  is  vpon  the  precise  question  which  the  jury 
are  to  determine,  evidence  of  that  character  is  only  allowed  when,  from 
the  nature  of  the  case,  the  facts  cannot  be  stated  or  described  to  the 
jury  in  such  a  manner  as  to  enable  it  to  form  an  accurate  judgment 
thereon,  and  no  better  evidence  than  such  opinions  is  attainable,  but 
where  the  jury  can  form  a  proper  conclusion  after  facts  known  only 
to  experts  have  been  disclosed  it  is  its  province  to  draw  the  conclusion. 

2.  A  savings  bank  cannot  rely  in  making  payment  solely  upon  the 
possession  and  presentation  of  the  bank  book  of  the  depositor,  but 
must  exercise  ordinary  care  and  diligence  to  ascertain  that  the  person 
receiving  the  money  is  entitled  thereto.  The  burden  is  upon  the 
bank  to  prove  this  defense  and  a  charge  to  the  jury  that  the  plain- 
tiff must  prove  by  a  preponderance  of  evidence  that  the  bank  failed 
to  exercise  the  ordinary  care  which  it  was  reqiiired  to  under  the 
circumstances  of  the  case  is  erroneous. 

3.  A  witness  who  had  qualified  as  an  expert  was  asked  "  whether 
or  not,  in  yoiur  opinion,  if  a  depositor  opens  an  account  in  her  name 
as  *  Ernestine  '  somebody  or  other,  and  a  draft  is  presented  signed 
'  Emestina '  somebody  or  other,  purporting  to  come  from  her,  that 
circumstance  would  tend  to  excite  suspicion  in  the  mind  of  the 
ordinarily  competent  signature  clerk?  "  Over  objection  and  exception 
the  witness  answered:  **  In  my  opinion  it  would  not  excite  any 
suspicion."  Held,  error;  that  it  was  for  the  jury  to  say  whether  the 
clerks  of  the  bank  exercised  care  and  whether,  if  reasonably  prudent, 
they  should  have  been  suspicious. 

4.  Questions  to  the  effect  whether  it  would  excite  suspicion  in  the 
mind  of  an  ordinarily  competent  test  clerk  that  several  withdrawals 
were  made  within  a  short  period  on  an  account  on  which  there  had 
been  no  previous  withdrawals  or  where  the  whole  of  an  account  was 
withdrawn  under  like  conditions  were  improperly  allowed. 

Noah  V.  Bowery  Savings  Bank,  171  App.  Div.  912,  reversed. 

(Argued  December  3,  1918;  decided  January  14,  1919.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  November  24,  1915,  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Harold  Nathan  and  Mortimer  Brenner  for  appellant. 
The  trial  court  erred  in  charging  that  the  burden  of  proving 
defendant's  negligence  was  upon  the  plaintiff  and  in 
refusing  to  charge  that  there  was  no  burden  on  the 
plaintiff  to  prove  the  defendant's  negligence.  (Dowling 
V.  Hasting,  211  N.  Y.  199;  Lerche  v.  Brasher,  104  N.  Y. 
157;  Keteltas  v.  Myers,  19  N.  Y.  231 ;  Posner  v.  Rosenberg, 
149  App.  Div.  272;  AUen  v.  W.  S.  Bank,  69  N.  Y.  314; 
Geams  v.  B.  S.  Bank,  135  N.  Y.  557;  Kummel  v.  G.  S. 
Bank,  127  N.  Y.  488;  Mahon  v.  S.  B.  S.  Inst.,  175  N.  Y. 
69;  KeUey  v.  B.  S.  Bank,  180  N.  Y.  171;  Israel  v.  B.  S. 
Bank,  9  Daly,  507.)  The  court  erred  in  refusing  to 
charge  that  the  plaintiff  was  not  boimd  to  show  freedom 
from  negligence  and  in  permitting  the  introduction  of 
testimony  for  the  purpose  of  establishing  negligence 
on  the  part  of  the  plaintiff.  {Mahon  v., /S.  B,  S.  InsL, 
175  N.  Y.  69;  Campbell  v.  S.  S.  Bank,  114  App.  Div.  337; 
Ladd  Y.  A.  S.  Bank,  96  Me.  510;  Chase  v.  W.  S.  Bank, 
77  Conn.  295;  Broum  v.  M.  R.  S.  Bank,  67  N.  H.  549; 
N.  I.  &  S.  Co.  V.  W.  &  R.  Co.,  62  N.  H.  163.)  The 
court  erroneously  permitted  defendant's  expert  witnesses 
to  testify  to  the  degree  of  competency  and  care  exercised 
by  the  defendant  and  erroneously  refused  to  permit 
plaintiff's  experts  to  testify  on  the  same  questions. 
{Bogart  v.  City  of  New  York,  200  N.  Y.  379;  Ferguson 
V.  HvhbeU,  97  N.  Y.  507;  McCarragher  v.  Rogers,  120 
N.  Y.  526;  Harley  v.  Buffalo  Car  Manufacturing  Co., 
142  N.  Y.  31 ;  Dittman  v.  Edison  E.  L.  Co.,  144  App.  Div. 
632;  Dolan  v.  Herring-HaU-Marvin  Safe  Co.,  105  App. 
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Div.  366;  Winters  v.  Naughton^  91  App.  Div.  80;  Cramer 
V.  Slade,  66  App.  Div.  59;  Stoothoff  v.  Bklyn.  H.  R.  R. 
Co.,  50  App.  Div.  585;  Green  v.  HomeUsviUe  R.  R.  Co.,  24 
App.  Div.  434.) 

George  Coggill  for  respondent.  The  trial  court  did  not 
err  in  charging  that  the  burden  of  proving  defendant's 
negligence  was  upon  plaintiff  and  in  refusing  plaintiff's 
request  to  charge  that  there  was  no  burden  on  plaintiff 
to  prove  defendant's  negligence.  (Hankowska  v.  B.  S. 
Bank  J  155  App.  Div.  694;  Israel  v.  B.  S.  Bank,  9  Daly, 
507.)  The  trial  court  should  have  directed  a  verdict 
for  the  defendant  on  the  ground  that  the  evidence 
established  conclusively  that  it  exercised  due  care  in 
paying  the  drafts  in  question.  The  plaintiff  was  not 
entitled  to  have  submitted  to  the  jury  the  question  of 
the  defendant's  negligence  and  was,  therefore,  not 
prejudiced  by  any  charge  on  that  issue  made  by  the  trial 
judge,  even  though  it  were  erroneous.  {McKenna  v. 
B.  S.  Bank,  93  Misc.  Rep.  135.)  The  rulings  of  the 
trial  court  in  regard  to  expert  testimony  were  correct. 
{Finn  v.  Cassidy,  165  N.  Y.  584;  Thompson  v.  Jenks, 
179  N.  Y.  20;  G.  A.  Ins.  Co.  v.  N.  Y.  G.  &  El.  Co.,  103 
App.  Div.  310;  Wolfe  v.  Moskr  Safe  Co.,  139  App.  Div. 
848;  Kelly  v.  B.  S.  Bank,  180  N.  Y.  171;  Campbell  v. 
S.  S.  Bank,  114  App.  Div.  337.) 

Crane,  J.  On  the  3d  day  of  September,  1912,  Ernestine 
Noah  had  to  her  credit  in  the  Bowery  Savings  Bank  the 
sum  of  two  thousand  three  hundred  sixty-four  dollars  and 
twenty-six  cents  ($2,364.26).  The  passbook  issued  to 
the  plamtiff  showing  this  amount  on  deposit  had  printed 
upon  it  the  following  rule: 

"  13.  Should  any  depositor  lose  his  book,  he  is  required 
to  give  immediate  notice  thereof  to  the  Bank.  Books 
must  be  presented  to  be  written  up  before  interest  can 


Noah  v.  Bowery  Savings  Bank.  287 

1919.]  Opinion,  per  Crane,  J.  [225  N.  Y.] 

be  drawn.  All  payments  made  to  persons  producing 
deposit  books  shall  be  deemed  good  and  valid  payments 
to  depositors  respectively." 

The  plaintiff's  son,  Sidney  Noah,  stole  his  mother's 
bankbook  and  by  forged  orders  drew  out  of  this  account 
two  thousand  dollars  ($2,000)  which  he  spent  on  himself. 
On  September  3d,  1912,  he  presented  to  the  bank  the 
pass  book  and  an  order  purporting  to  be  signed  by  the 
plaintiff  directing  the  bank  to  pay  to  Sidney  Noah, 
or  bearer,  the  sum  of  three  hundred  dollars  ($300).  On 
the  16th  day  of  September,  1912,  he  again  presented  the 
bank  book  and  another  order,  purporting  to  be  signed  by 
the  plaintiif,  directing  the  bank  to  pay  to  Sidney  Noah 
or  bearer  the  sum  of  five  hundred  dollars  ($500),  and  on 
the  4th  day  of  October,  1912,  the  order,  presented  with 
the  bank  book  and  apparently  signed  by  the  plaintifif, 
directed  the  bank  to  pay  to  Sidney  Nichols,  or  bearer, 
the  sum  of  one  thousand  two  hundred  dollars  ($1,200). 
After  certain  questions  were  asked  by  the  teller  of  Sidney 
Noah  and  the  signature  on  the  orders  compared  with  the 
genuine  signature  in  the  possession  of  the  bank;  the 
money  was  paid  to  the  son  and  wrongfully  used  by  him. 

Ernestine  Noah  claims  that  she  never  authorized  these 
withdrawals,  that  her  name  was  forged  and  that  she  never 
received  the  money.  Sidney  Noah  was  indicted  for 
forgery,  pleaded  guilty  and  was  sent  to  Elmira. 

The  bank  having  refused  to  pay  these  moneys  to  the 
plaintiff  on  demand,  she  has  brought  this  action. 

In  her  complaint  she  alleges  the  amount  on  deposit  as 
above  stated,  her  demand  for  the  payment  of  two  thousand 
dollars  ($2,000)  and  the  refusal  of  the  deffendant  to  pay  it. 
The  defendant  by  answer  admits  the  deposit,  the  demand 
and  its  refusal  to  pay,  and  sets  up  the  payments  to 
Sidney  Noah  as  a  separate  and  complete  defense.  It 
may  be  doubtful  whether  the  allegations  of  due  care 
and  diUgence  are  sufficient  as  the  defendant  merely  states 
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that  Sidney  Noah  made  correct  answers  to  the  questions 
asked  of  the  depositor  when  the  deposit  was  made  and 
that  the  defendant  exercised  due  diligence  in  examining 
the  signature  of  said  depositor.  There  is  no  rule  of  law, 
that  I  know  of,  which  makes  the  asking  of  such  specific 
questions  and  the  examination  of  the  signature  a  complete 
defense  as  a  matter  of  law  in  all  cases.  Circumstances 
might  requireK)ther  things  to  be  done  to  establish  care  and 
diligence.  The  defendant  instead  of  pleading  that  it 
took  care  to  do  a  specific  thing  should  have  pleaded  that 
it  did  all  things  that  a  reasonably  prudent  person  would 
have  done  under  the  circumstances  and  conditions 
presented.  However,  no  question  has  been  raised  as 
to  the  pleadings  and  the  trial  proceeded  upon  the  theory 
that  the  defendant  in  making  payments  to  Sidney  Noah 
was  bound  to  exercise  reasonable  care. 

The  rule  is  well  established  that  the  bank  cannot  rely 
in  making  payment  solely  upon  the  possession  and 
presentation  of  the  bank  book  as  stated  in  rule  13  aboye 
quoted,  but  must  exercise  ordinary  care  and  diUgence  to 
ascertain  that  the  person  receiving  the  money  is  entitled 
to  it.     {KelUy  v.  Buffalo  Savings  Bank,  180  N.  Y.  171.) 

On  the  trial  the  judge  satisfactorily  charged  this  rule 
of  law,  making  it  quite  clear  and  plain,  but  fell  into 
error  in  charging  that  "  the  plaintiff  has  the  burden  of 
proof  and  must  prove  to  your  satisfaction  by  a  pre- 
ponderance of  evidence  that  the  bank  failed  to  exercise 
the  ordinary  care  which  they  were  required  to  exercise 
under  the  circumstances  of  this  case." 

The  action  was  for  money  which  the  defendant  owed  to 
the  plaintiff.  The  debt  was  admitted.  The  defense 
was  payment  to  a  third  party  under  such  circimistances 
of  care  and  diligence  as  to  reUeve  the  bank  from  liability. 
The  burden,  therefore,  was  upon  the  bank  to  prove  this 
defense,  and  that  it  exercised  due  care  and  diligence  in 
making  payment  to  Sidney  Noah.    Payment  in  a  case 
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like  this  is  an  affirmative  defense  to  be  proved  by  the 
party  alleging  it.  {Conkling  v.  Weatherrvax,  181  N,  Y. 
258;  Dowling  v.  Hastings,  211  N.  Y.  199;  Lterche  v. 
Brasher,  104  N.  Y.  157.) 

There  is  no  fact  in  this  action  which  should  make  it  an 
exception  to  this  general  rule. 

The  authorities  involving  the  question  of  payment  by 
savings  banks  also  indicate  that  the  burden  of  proving 
care  and  diligence  is  upon  the  defendant  pleading  it. 
In  Geams  v.  Bowery  Savings  Bank  (135  N.  Y.  557,  562)  it 
was  said:  "  It  is  well  settled,  however,  that  payment 
made  to  a  person  who  is  not  in  fact  entitled  to  draw  the 
deposit,  though  he  may  have  possession  of  the  book 
and  present  it  at  the  time  of  payment,  will  not  discharge 
the  bank,  unless  it  exercised  at  least  ordinary  care  and 
diligence  in  paying  the  money  to  the  wrong  person." 
(See,  also,  AUen  v.  Williamsburgh  Savings  Bank,  69 
N.  Y.  314;  Kummel  v.  Germania  Savings  Bank,  127  N.  Y. 
488;  Mahon  v.  South  Brooklyn  Savings  Institution,  175 
N.  Y.  69,  72.)  In  the  latter  case  the  opinion  contains 
this  statement  of  the  rule:  "  When  through  a  depositor's 
carelessness  his  bank  book  gets  into  the  hands  of  a  third 
person  who  presents  it  to  the  bank,  the  latter  may  show 
its  care  and  diUgence  in  making  payment  to  the  person 
presenting  the  pass  book,  and  thus  protect  itself  against  a 
second  demand  for  payment  by  the  careless  depositor." 

How  a  jury  may  be  impressed  by  the  charge  of  a  court 
as  to  the  burden  of  proof  of  course  no  one  knows  except 
the  jurors  themselves.  Upon  whom  rests  the  burden  of 
proving  a  fact  cannot  be  said  to  be  immaterial  and 
frequently  is  of  great  moment.  The  only  practical 
course  to  follow  is  to  state  clearly  to  a  jury  the  law  as  it  is. 
The  error  in  this  particular  requires  a  new  trial. 

There  was  also  evidence  admitted  in  this  case  which  we 
think  improper  as  bearing  upon  the  question  of  the 
paying    teller's   neglect.    One   William   E.    Knox,    the 
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comptroller  of  the  Bowery  Savings  Bank,  was  made  an 
expert  witness  as  to  the  mental  action  of  bank  clerks. 
The  depositor's  name  was  Ernestine,  the  order  as  pre- 
sented by  her  son  was  signed  Emestina.  After  qualifying 
through  an  experience  of  years  at  the  signature  window 
and  Uie  examination  of  himdreds  of  names  daily,  the 
witness  was  asked  this  question : 

"  Now  I  ask  you  to  tell  us  whether  or  not,  in  your 
opinion,  if  a  depositor  opens  an  account  in  her  name  as 
*  Ernestine  '  somebody  or  other,  and  a  draft  is  presented 
signed  '  Emestina '  somebody  or  other,  purporting  to 
come  from  her,  "that  that  circumstance  would  tend  to 
excite  suspicion  in  the  mind  of  the  ordinarily  competent 
signature  clerk?  " 

Over  objection  and  exception  the  witness  answered: 
"  In  my  opinion  it  would  not  excite  any  suspicion." 

It  will  be  noted  that  this  witness  is  not  asked  as  an 
expert  familiar  with  the  banking  business  to  give  the 
usual  and  ordinary  methods  employed  in  the  savings 
bank  business  in  dealing  with  signatures  and  identification, 
but  is  asked  his  opinion  regarding  the  mental  operation  of 
another;  he  is  called  upon  to  state  what  in  his  judgment 
would  be  the  effect  upon  the  mind  of  an  ordinary  bank 
clerk  if  the  last  letter  of  a  name  were  wrong,  and  whether 
or  not  this  circumstance  would  excite  suspicion.  This 
is  canying  the  rule  of  expert  testimony  too  far.  No 
authority  can  be  found  justifying  such  evidence.  It 
was  for  the  jury  to  say  whether  the  clerks  of  the  bank 
exercised  care  and  whether  if  reasonably  prudent  they 
should  have  been  suspicious.  No  expert  could  answer 
this  question  for  them.  Neither  could  he  take  up  the 
evidence  piece  by  piece  and  say  just  where  suspicion  would 
or  should  begin. 

This  expert  famiUar  with  the  savings  bank  business 
could  have  stated  the  usual  and  customary  method 
of  dealing  with  signatures  and  the  withdrawal  of  bank 
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deposits.  The  manner  in  which  signatures  were  examined 
and  the  questions  which  were  usually  asked  of  persons 
other  than  the  depositor  presenting  money  orders  could 
have  been  testified  to.  Also  I  take  it  the  expert  could 
have  described  the  appearance  of  many  signatures,  for 
instance  that  it  was  not  unusual  for  names  to  be  signed 
by  a  mark  or  else  improperly  spelled  or  as  in  this  instance 
the  last  letter  of  the  name  unlike  the  last  letter  in  the 
genuine  signature.  Then  he  could  have  stated  the  practice 
of  banks  in  such  cases  and  the  things  done  by  the  clerks 
to  make  reasonably  sure  that  the  withdrawal  was  author- 
ized or  else  that  in  such  cases  nothing  was  done.  All 
these  facts  could  have  been  laid  before  the  jury  and  it 
could  then  have  drawn  the  conclusion  whether  the 
employees  were  careful  or  negligent.  It  was  not  for  the 
expert  to  state  his  opinion  on  the  given  fact  that  the 
employee  was  careful  or,  what  amounts  to  the  same  thing, 
that  he  had  no  cause  for  suspicion. 

Evidence  was  offered  through  other  witnesses  to  show 
the  frequent  differences  in  the  spelling  of  the  first  name  of 
depositors.  The  *'  t  "  of  a  name  was  sometimes  crossed 
and  other  times  not.  An  "  i  "  was  sometimes  dotted  and 
other  times  not.  There  was  a  difference  frequently  in 
the  making  of  the  letter  "  r  "  and  of  the  letter  "  e  '* 
and  of  the  letter  "  h."  The  letter  "  d  "  was  some- 
times opened  and  sometimes  closed.  All  of  such  differ- 
ences appeared  many  times  a  day.  The  evidence  does 
not  disclose,  however,  what  was  customarily  done  in 
such  cases  although  it  is  fair  to  presume  that  the  signa- 
tures were  honored  as  genuine.  Considering  these 
differences  and  the  practice  of  the  bank  in  disregarding 
them  without  their  ever  being  questioned  the  jury  might 
well  say  that  no  suspicion  would  arise  in  the  mind  of  a 
careful  paying  teller  by  reason  of  the  spelling  of  the 
name  Ernestine  in  this  case.  There  was  no  occasion, 
however,  for  an  expert  to  draw  this  conclusion  for  them. 
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While  the*  rule  as  to  expert  testimony  has  been  fre- 
quently stated  and  is  well  understood  yet  its  application 
is  sometimes  difficult  because  of  varying  facts  and  cir- 
cumstances. No  such  diflSculty,  however,  arises  here. 
The  authorities  agree  that  where  the  jury  can  form  a 
proper  conclusion  after  facts  known  only  to  experts  have 
been  disclosed  it  is  the  jury's  province  to  draw  the 
conclusion.  {Dougherty  v.  MiUiken,  163  N.  Y.  527; 
Van  Wycklen  v.  City  of  Brooklyn,  118  N.  Y.  424,  429.) 
This  latter  case  contains  a  statement  of  the  rule  quoted  in 
many  of  the  cases. 

"  While  it  is  no  longer  a  valid  objection  to  the  expression 
of  an  opinion  by  a  witness,  that  it  is  upon  the  precise 
question  which  the  jury  are  to  determine  (Transporta- 
tion Line  v.  Hope,  95  U.  S.  297;  Bellinger  v.  N.  Y.  C. 
R.  R.,  23  N.  Y.  42;  Cornish  v.  Farm  B.  F.  Ins.  Co.,  74 
id.  295),  evidence  of  that  character  is  only  allowed 
when,  from  the  nature  of  the  case,  the  facts  cannot  be 
stated  or  described  to  the  jury  in  such  a  manner  as  to 
enable  them  to  form  an  accurate  judgment  thereon,  and 
no  better  evidence  than  such  opinions  is  attainable. 
{Ferguson  v.  Hubbell,  97  N.  Y.  507;  Schwander  v.  Birge, 
46  Hun,  66;  Greenl.  on  Ev.  vol.  1,  section  440  and  note.)  " 
(See,  also,  McCarragher  v.  Rogers,  120  N.  Y.  526;  Schutz  v. 
Union  Railway  Company  of  New  York  City,  181  N.  Y. 
33;  People  v.  UnderhiU,  142  N.  Y.  38.) 

The  methods  and  procedure  of  banks  in  dealing  with 
questioned  money  orders  could  have  been  easily  explained 
to  the  jury  so  as  to  enable  them  to  determine  for  them- 
selves the  question  of  reasonable  care  and  diligence. 
Lack  of  suspicion  cannot  always  be  the  determinative 
factor  in  paying  out  a  depositor's  money.  Reasonable 
care  might  demand  a  suspicion  where  from  habitual 
indifference  none  in  fact  existed. 

« 

What  we  have  here  stated  also  applies  to  these  questions 
asked  of  the  assistant  paying  teller: 


Noah  v.  Bowery  Savings  Bank.  293 

1919.]  Opinion,  per  Cranb,  J.  [225  N.  Y.] 

"  Q.  Mr.  Robertson,  in  your  opinion  would  it  excite 
any  suspicion  in  the  mind  of  an  ordinarily  competent 
test  clerk  that  three  or  four  withdrawals  were  made 
within  one  month  on  an  account  upon  which  there  had 
been  no  previous  withdrawals  for  some  time?  ♦  *  ♦ 
Q.  In  your  opinion  would  it  excite  any  suspicion  in 
the  mind  of  an  ordinarily  competent  test  clerk  that 
the  whole  of  an  account  were  withdrawn  after  there  had 
been  no  withdrawals  for  some  time?  " 

The  objeQjtions  to  these  questions  should  have  been 
sustained. 

As  there  is  to  be  a  new  trial  of  this  case  it  may  be  well 
to  call  attention  to  another  ruling  which  was  erroneous. 
The  plaintiff  called  the  paying  teller  of  the  Coal  and  Iron 
National  Bank  and  asked  him  a  question  as  an  expert 
similar  to  that  asked  by  the  defendant  of  its  experts  as 
above  given  and  which  was  equally  objectionable.  Being 
incompetent,  as  we  have  stated,  the  court  could  properly 
have  excluded  it.  The  ruUng  made,  however,  was  as 
follows: 

"  The  Court  holds  that  the  witness  has  quaUfied  as  an 
expert  on  handwriting,  but  has  not  quaUfied  as  an  expert 
as  to  the  degree  of  care  that  should  be  exercised  by  a 
teller  in  a  savings  bank." 

If  this  meant  that  officials  from  banks  of  deposit 
qualified  as  experts  could  not  give  the  usual  and  customary 
methods  used  in  such  banks  for  comparing  signatures  or 
detecting  forgeries  we  think  this  a  too  narrow  limitation. 
The  custom  which  is  followed  in  all  the  banks  in  the  city 
of  New  York  —  deposit  or  savings  —  could  properly  be 
shown  in  order  to  determine  the  care  used  in  this  instance. 

It  follows  from  what  is  here  stated  that  the  judgment 
appealed  from  must  be  reversed  and  a  new  trial  granted. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Cuddeback  and 
HooAN,  JJ.,  concur;  McLaughlin,  J.,  not  sitting. 

Judgment  reversed,  etc. 
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Walter  Michalski,  Respondent,  v.  American  Machinb 
AND  Foundry  Company,  Appellant. 

Labor  Law  —  provision  requiring  machines  used  in  f actorias 
to  be  guarded  —  construction  and  application  of  such  pro- 
vision—  employer  not  liable  for  injury  from  unguarded 
machine  if  there  is  no  practicable  guard  obtainable  —  evidence 
examined  and  held  insufficient  to  sustain  verdict  against 
employer. 

1.  The  statute  (Labor  Law,  §  81,  subd.  1)  requiring  machinery 
and  machines  used  in  a  factory  to  be  guarded  has  application  only 
to  machines  and  machinery  which  it  is  practicable  to  guard  and  from 
which,  unguarded,  injuries  to  employees  may  reasonably  be  appre- 
hended. In  order  to  hold  an  employer  liable  for  failure  to  comply 
with  the  statute,  there  must  have  been  a  practicable  guard  which 
oould  have  been  acquired  by  him. 

2.  Where  in  an  action  to  recover  for  injuries  suffered  by  plaintiff, 
it  was  claimed  that  the  machine  by  which  they  were  inflicted  was 
not  properly  guarded,  and  it  appeared  that  there  was  not  in  the 
market  or  procurable  or  contrivable  by  defendant  any  guard  for  the 
machine,  the  testimony  of  a  witness  descriptive  of  a  guard  which 
never  had  existed  or  been  obtainable  or  known  to  or  contrivable  by 
the  defendant,  raised  no  real  conflict  in  the  evidence  and  could  not 
be  adopted  by  the  jury  as  the  basis  of  a  verdict  for  plaintiff. 

Michahki  v.  American  Machine  &  Foundry  Co.,,  176  App.  Div.  901, 
reversed. 

(Argued  December  6,  1918;  decided  January  14,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  October  9,  1916,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

J.  Arthur  HUton  for  appellant.  The  defendant  did 
evaything  that  a  reasonably  careful  and  prudent  man 
could  have  done  under  the  circumstances  and  is,  there- 
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fore,  not  liable  for  the  plaintiflf's  injury.  {Bushlis  v. 
C.  C.  Co.,  128  App.  Div.  780;  198  N.  Y,  548;  West  v. 
B.  M.  Co.,  128  N.  W.  Rep.  992.) 

Adolph  Ruger  for  respondent.  Appellant  was  guilty  of 
negligence  in  that  it  violated  the  provisions  of  the  Labor 
Law  (Cons.  Laws,  ch.  36,  §81).  {Scott  v.  /.  P.  Co., 
204  N.  Y.  49;  Dermin  v.  N.Y.A.  B.  Co.,  222  N.  Y.  627 ; 
MaHin  v.  WaUcer-WiUiaim  Mfg.  Co.,  198  N.  Y.  324; 
Basel  V.  Ansonia  Clock  Co.,  159  App.  Div.  912;  McEwen  v. 
Borden^ s  Condensed  Milk  Co.,  154  App.  Div.  185; 
Michalski  v.  American  Machine  &  Foundry  Co.,  169 
App.  Div.  967.) 

Collin,  J.  The  action  is,  servant  against  master,  to 
recover  damages  for  the  alleged  negligence  of  the  defend- 
ant in  failing  to  comply  with  a  statute  in  that  it  did  not 
guard  the  cutter  of  a  milling  machine.  The  Appellate 
Division  by  a  decision  not  unanimous  affirmed  the  judg- 
ment consequent  upon  the  verdict  of  the  jury  in  favor 
of  the  plaintiff.  If  there  was  not  evidence  that  tended 
to  support  the  verdict,  the  denial  of  the  defendant's 
motion  that  the  complaint  be  dismissed  and  the  sub- 
mission of  the  case  to  the  jury  were  errors.  (HeskeU  v. 
Auburn  L.,  H.  &  P.  Co.,  209  N.  Y.  86.)  We  are  to 
determine  imder  the  record  presented,  as  a  question  of 
law,  whether  or  not  the  evidence  presented  an  issue  of 
fact;  in  reviewing  it  we  must  give  the  respondent  the 
advantage  of  all  the  facts  properly  presented  and  every 
favorable  inference  that  can  reasonably  be  drawn. 

The  plaintiff  was  injured  by  thrusting,  as  he  slipped 
upon  the  oily  floor,  his  hand  upon  the  unguarded  cutter 
of  tiie  milling  machine  which  he  was  operating  as  an 
employee  in  the  factory  of  the  defendant.  The  machine, 
including  the  part  designated  the  cutter,  was  described 
upon  the  trial.    Its  function  was  to  shave,  with  exceeding 
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exactness,  at  times  within  less  than  a  hair's  breadth,  the 
rough  or  irregular  surface  of  metal.  The  cutter  was  a 
steel  solid  wheel,  in  upright  position  above  the  table  of 
the  machine,  about  seven  inches  in  diameter  and  one 
inch  in  width.  In  and  across  the  width  of  its  circum- 
ference were  set  teeth  or  knives  which,  as  it  was  revolved 
at  the  speed  of  about  one  hundred  revolutions  each 
mmute,  did  the  shaving. 

At  the  trial  the  plaintiff  expressly  alleged,  as  the  sole 
act  of  negligence  on  the  part  of  defendant,  its  failure 
to  comply  with  the  statute.  The  trial  justice  charged 
the  jury  that  whether  the  defendant  was  negligent 
depended  upon  whether  it  was  practicable  to  guard  the 
cutter.  The  appellant  asserts  and  argues  that  uncon- 
flicting  evidence  established  that  it  was  not  practicable. 
The  statute  relates  to  a  factory  where  machinery  is  used, 
and  provided:  "  Machinery  of  every  description  shall  be 
properly  guarded  and  provided  with  proper  safety  appU- 
ances  or  devices.  All  machines,  machinery,  apparatus, 
furniture  and  fixtures  shall  be  so  placed  and  guarded  in 
relation  to  one  another  as  to  be  safe  for  all  persons.'*  (Labor 
Law  [Cons.  Laws,  chapter  31],  section  81,  subdivision 
1.)  In  applying  an  analogous  statute  it  has  been  stated 
that  there  is  a  broad  distinction  between  "  machines  " 
and  "  machinery; "  a  machine  is  a  concrete  thing,  con- 
sisting of  all  the  parts  and  devices  necessary  to  its 
operation;  machinery  is  only  a  part  of  a  machine,  designed 
to  work  with  other  parts,  so  as  to  effect  the  common  end. 
(National  Enameling  &  Stamping  Co.  v.  Zirkotrics,  251 
Fed.  Rep.  184.)  The  statute  has  application  only  to 
machines  and  machinery  which  it  is  practicable  to  guard 
and  from  which,  unguarded,  injuries  to  employees  may 
reasonably  be  apprehended.  (Scott  v.  International  Paper 
Co.,  204  N.  Y.  49;  Pyne  v.  Cazenovia  Canning  Co.,  220 
N.  Y.  126;  Glens  Falls  Portland  Cement  Co.  v.  Travelers 
Insurance  Co.,  162  N.  Y.  399.) 
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A  detailed  narration  of  the  evidence  is  not  essential 
to  an  understanding  of  the  reasons  for  our  decision.  The 
plaintiff,  in  proving  his  case,  as  a  witness  in  his  behalf, 
testified  that  the  cutter  was  guarded  by  parts  of  the 
milling  machine  at  either  side  and  above,  and  was 
unguarded  only  at  its  front  and  rear;  it  was  necessary 
for  the  operator  to  watch  the  circumference  of  the  cutter 
and  its  contact  with  the  metal  when  work  was  being 
performed,  otherwise  the  machine  would  have  to  be 
stopped  to  know  whether  or  not  the  work  was  being 
correctly  done.  He  introduced  no  other  material  evidence 
(apart  from  photographs  of  the  machine)  relating  to  the 
cutter  and  its  guarding.  The  evidence  of  the  defendant, 
several  of  whose  witnesses  were  disinterested,  estab- 
lished the  conclusions:  the  defendant  had  through  the 
four  or  five  years  last  past  attempted  to  find  and  to 
contrive  a  guard  for  the  cutter;  it  was  unable  to  learn  of 
or  find  one  in  the  markets,  or  to  contrive  one  which  would 
not  seriously  affect  its  efficiency  or  utility;  it  was  impos- 
sible to  guard  the  cutter  and  leave  it  capable  of  perform- 
ing the  varied  operations  required  of  it;  there  was  no 
guard  for  the  cutter  in  the  markets  or  obtainable;  no 
instance  of  the  guarding  of  or  no  guard  for  a  cutter  like 
unto  this  was  known  or  heard  of.  The  evidence  in 
behalf  of  the  defendant  did  not  permit  a  reasonable 
inference  conflicting  with  those  conclusions.  A  witness 
called  by  the  plaintiff,  in  rebuttal,  testified  in  effect: 
he  was  and  for  twenty-five  years  had  been  a  consulting 
engineer;  he  had  examined  the  milling  machine  in  question 
to  see  if  it  was  prttcticable  to  put  a  guard  on  it;  it  is 
practicable  to  guard,  in  the  way  described  by  him,  the 
cutter  of  this  machine  while  cutting  a  piece  of  material 
such  as  was  then  shown  him;  he  had  seen  probably 
twenty-five  thousand  milling  machines  and  never  saw 
but  one  guarded;  that  he  saw  in  operation  about  three 
years  prior  and  saw  it  again  about  six  months  prior 
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to  the  then  time.  The  plaintiff  produced  no  further 
evidence  relating  to  the  practicability  of  guarding  the 
cutter. 

Such  evidence  in  behalf  of  the  plaintiff  did  not  con- 
flict with  that  introduced  by  the  defendant  to  which 
we  have  referred.  In  order  that  there  may  have  been  a 
practicable  guard  there  must  have  been  a  guard  acquir- 
able by  the  defendant,  and  workable.  The  statute  does 
not  require  of  the  owner  of  a  factory  imreasonable  results, 
omniscience,  or  imusual  and  extraordinary  inventive 
genius.  The  evidence  of  the  defendant  proved  that 
there  was  not  in  the  market,  or  producible  or  con- 
trivable  by  it,  any  guard  for  the  cutter;  diligently  it  had 
sought,  without  success,  to  acquire  a  guard.  This 
evidence,  if  imdisputed  directly  or  inferentially,  did  not 
permit  a  finding  that  the  defendant  was  negligent.  It  was 
so  imdisputed.  Indeed,  a  reasonable  inference  strengthen- 
ing it  is  created  by  the  evidence  for  the  plaintiff.  His 
expert  witness,  through  many  years  of  experience  and 
investigation,  during  which  the  statute  invoked  by  the 
plaintiff  was,  in  effect,  existing,  had  seen  only  one  of 
twenty-five  thousand  milling  machines  guarded. 
Assuredly,  the  inference  was  reasonable  that  the  guarding 
of  the  cutter  up  to  the  time  of  the  trial  had  been  deemed, 
by  the  parties  interested,  infeasible.  The  testimony 
of  the  witness,  descriptive  of  a  protecting  guard  which 
never  had  existed  or  been  obtainable  or  known  to  or 
contrivable  by  the  defendant,  raised  no  real  conflict  and 
could  not  be  adopted  by  the  jury. 

The  judgment  should  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

HiSCOCK,   Ch.   J.,   CUDDEBACK,   HOGAN,   McLaUGHUN 

and  Crane,  JJ.,  concur;    Chase,  J.,  dissents. 
Judgment  reversed,  etc. 
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The  People  of  the  State  of  New  York  ex  rel.  Marquis 
Curtis,  Appellant,  v.  Harry  R,  Kidney  as  Agent  and 
Warden  of  Auburn  Prison,  Respondent. 

HabeM  corpus  —  conBtitutlonal  law  —  special  proceedinirB  — 
writ  to  inquire  into  the  detention  of  one  imprisoned,  or  held 
in  custody,  for  a  crime,  is  a  civil,  not  a  criminal,  process,  a 
special  proceeding  to  enforce  a  ciyil  right  —  appeal  from  order 
dismissing  a  writ  not  appealable  as  involYing  a  constitutional 
question. 

1.  A  writ  of  habeas  oorpus  to  inquire  into  the  detention  of  one 
confined  in  a  prison  under  oonviction  and  sentence  is  a  civil,  not  a 
criminal,  proceeding,  jclassified  by  the  Code  of  Civil  Procedure  as 
a  state  writ  ({  1991)  and  as  a  civil  special  proceeding  ({{  3333-3337, 
3343,  subd.  20)  to  enforce  a  civil  right,  although  its  purpose  is  to 
effect  the  release  of  the  person  from  imprisonment  or  custody  under 
a  criminal  prosecution. 

2.  Where  an  order  of  a  Coimty  Coiurt  dismissing  a  writ  of  habeas 
oorpus  and  remanding  the  relator  has  been  unanimously  affirmed  by 
an  order  of  the  Appellate  Division  an  appeal  cannot  be  taken  to  the 
Court  of  Appeals  unless  the  appeal  involves  the  construction  of  the 
Constitution  of  this  state  or  of  the  United  States  (Code  Civ.  Pro. 
S  190),  and  where  the  appellant  avers  that  he  is  held  in  imprisonment 
by  virtue  of  a  sentence  and  judgment  which  the  court  had  not  the 
power  to  render  and  which  is,  therefore,  void,  but  the  appeal  involves 
only  the  determination  of  the  meaning  and  not  the  validity  of  the 
statutes  conferring  jurisdiction  upon  the  court,  and  does  not  present 
the  constitutionality  of  the  statutes  in  question  or  the  construction  of 
the  Constitution  of  the  state,  such  appeal  must  be  dismissed. 

People  ex  rel,  Curtis  v.  Kidney,  183  App.  Div.  451 ,  appeal  dismissed. 

(Submitted  December  10,  1918;  decided  January  14,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  Jime  5,  1918,  which  unanirnously  affirmed  an 
order  of  the  Cayuga  County  Court  dismissing  a  writ  of 
habeas  corpus  and  remanding  the  relator  to  custody. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 
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Marquis  Curtis ^  appellant,  in  person.  An  appeal  properly 
lies  to  this  court.  Constitutional  questions  are  involved. 
{Meigan  v.  Rcrw,  166  App.  Div.  175;  216  N.  Y.  677; 
Halpem  v.  Sanjorasck  Bros.,  169  App.  Div.  468;  People 
ex  rel.  Buckhee  v.  Biggs j  171  App.  Div.  373;  Chandler  v. 
Avery,  47  Hun,  9;  People  v.  Calabur,  91  App.  Div.  529; 
Wiemer  v.  Brambury,  30  Mich.  201;  Stuart  v.  Palmer , 
74  N.  Y.  183;  People  ex  rel.  Witherbee  v.  Supervisors, 
70  N.  Y.  234.) 

Benn  Kenyon  and  Harry  E.  Lewis,  District  Attorneys 
(Harry  G.  Anderson  of  counsel),  for  respondent.  The 
order  is  not  appealable  to  this  court  as  .a  matter  of  right. 
(Code  Civ.  Pro.  §  190.) 

Collin,  J.  Marquis  Curtis,  confined  in  the  prison  at 
Auburn  under  conviction  and  sentence,  secured  the  writ 
of  habeas  corpus  to  inquire  into  the  cause  of  his  detention, 
returnable  on  April  1,  1918,  before  the  county  judge  of 
Ca3aiga  county.  The  County  Court,  after  a  hearing,  by 
an  order,  dismissed  the  writ  and  remanded  him.  The 
Appellate  Division,  upon  his  appeal,  by  its  order  entered 
June  5,  1918,  unanimously  affirmed  the  order  of  the 
County  Court.  The  appeal  here  is  from  the  order  of 
afiirmance. 

At  the  outset,  we  must  determine  whether  or  not  we 
have  the  power  or  jurisdiction  to  review  the  unanimous 
order  of  the  Appellate  Division,  or,  in  more  direct  state- 
ment, whether  the  proceeding  by  writ  of  habeas  corpus  is 
a  civil  proceeding  or  a  criminal  proceeding.  If  it  is  a 
civil  proceeding  we  have  not  power  to  review  the  order, 
because  of  the  restriction  imposed  by  section  one  hundred 
and  ninety  of  the  Code  of  Civil  Procedure  in  this 
language:  "  From  and  after  the  31st  day  of  May,  1917, 
the  jurisdiction  of  the  court  of  appeals  shall,  in  civil 
actions  and  proceedings,  be  confined  to  the  review  upon 
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appeal  of  an  actual  determination  made  by  an  appellate 
division  of  the  supreme  court  in  either  of  the  following 
cases,  and  no  others:  1.  An  appeal  may  be  taken  as  of 
right  to  said  court  from  a  judgment  or  order  entered 
upon  the  decision  of  an  appellate  division  of  the  supreme 
court  which  finally  determines  an  action  or  special  pro- 
ceeding where  is  directly  involved  the  construction  of 
the  constitution  of  the  state  or  of  the  United  States,  or 
where  one  or  more  of  the  justices  of  the  appellate  division 
dissents  from  the  decision  of  the  court,  or  where  the 
judgment  or  order  is  one  of  reversal  or  modification." 
The  section  has  three  other  subdivisions,  not  o^e  of  which 
has  a  relevancy  to  the  order  here.  We  have  uniformly 
held  that  all  proceedings  in  a  criminal  action  or  proceeding 
are,  generally  speaking,  governed  by  the  Code  of  Criminal 
Procedure.  (People  v.  Redmond,  225  N.  Y.206.)  The 
Code  of  Criminal  Procedure  does  not  contain  an  enactment 
like  unto  section  one  hundred  and  ninety  of  the  Code  of 
Civil  Procedure.  The  appeal  at  bar  does  not  involve  the 
construction  of  the  Constitution  of  the  state  or  of  the 
United  States,  nor  did  a  justice  of  the  Appellate  Division 
dissent  from  its  decision.  Therefore,  if  the  appeal  is  in 
a  civil  proceeding,  it  must,  imder  the  mandate  of  the 
statute,  be  dismissed. 

It  has  been  stated  by  text-writers  and  m  judicial 
opinion  that  the  courts  of  England  have  not  declared 
the  proceeding  by  the  writ  of  habeas  corpus  to  inquire 
into  the  cause  of  detention  either  civil  or.  criminal  in  its 
nature.  (Martin  v.  District  Court,  37  Colo.  110.  See, 
also.  People  ex  rel.  Tweed  v.  lAsconib,  60  N.  Y.  559; 
Simmons  v.  Georgia  Iron  &  Coal  Co.,  117  Ga.  305.)  The 
courts  of  our  country,  compelled  by  legislative  enactments 
regulating  appellate  jurisdiction  or  other  matters  of 
procedure,  have  been  constrained  to  be  more  bold. 
In  Ex  parte  Tom  Tong  (108  U.  S.  556)  is,  unquestionably, 
the  leading  decision  determining  the  nature  of  the  proceed- 
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ing.  There,  as  here,  the  jurisdiction  of  the  court  depended 
on  whether  the  proceeding  was  to  be  treated  as  civil  or 
criminal;  if  civil,  the  court  had  not,  if  criminal,  it  ha^l 
jurisdiction.  The  petitioner,  Tom  Tong,  was  restrained 
of  his  liberty,  because  of  alleged  violation  of  law,  under 
criminal  process.  The  court  said:  *'  Proceedings  to 
enforce  civil  rights  are  civil  proceedings,  and  proceedings 
for  the  punishmiBnt  of  crimes  are  criminal  proceedings. 
In  the  present  case  the  petitioner  is  held  under  criminal 
process.  The  prosecution  against  him  is  a  criminal  pros- 
ecution, but  the  writ  of  habeas  corpus  which  he  has 
obtained  is  not  a  proceeding  in  that  prosecution.  On  the 
contrary,  it  is  a  new  suit  brought  by  him  to  enforce  a  civil 
right,  which  he  claims,  as  against  those  who  are  holding  him 
in  custody,  imder  the  criminal  process.  If  he  fails  to  estab- 
lish his  right  to  his  liberty,  he  may  be  detained  for  trial  for 
theofifense;  but  if  he  succeeds  he  must  be  discharged  from 
custody.  The  proceeding  is  one  instituted  by  himself 
for  his  liberty,  not  by  the  government  to  punish  him  for 
his  crime.  This  petitioner  claims  that  the  Constitution 
and  a  treaty  of  the  United  States  give  him  the  right  to 
his  Uberty,  notwithstanding  the  charge  that  has  been 
made  against  him,  and  he  has  obtained  judicial  process 
to  enforce  that  right.  Such  a  proceeding  on  his  part  is, 
in  our  opinion,  a  civil  proceeding,  notwithstanding  his 
object  is,  by  means  of  it,  to  get  released  from  custody 
under  a  criminal  prosecution."  (p.  559.)  It  refused  to 
take  jurisdiction.  It  has  consistently  followed  the  deci- 
sion. {Kurtz  V.  Moffitt,  115  U.  S.  487,  494;  Cross  v. 
Burke,  146  U.  S.  82,  88;  Matter  of  Frederick,  149  U.  S.  70, 
75;  Fisher  v.  Baker,  203  U.  S.  174,  181.)  Its  reasoning 
and  conclusion  have  been  adopted  by  the  greater  number 
of  the  states  in  which  cod,es  regulate  procedure.  {State 
ex  rel.  Dumer  v.  Huegin,  110  Wis.  189,  220;  Matter  of 
Thompson,  85  N.  J.  Eq.  221,  248;  Selicow  v.  Dunn,  100 
Neb.  615;  Henderson  v.  James,  52  Ohio  St.  242,  259; 
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Slaie  ex  rd.  Board  of  Echication  of  St.  Louis  v.  Nasi,  209 
Mo,  708,  731;  State  ex  rel.  Beekley  v.  McDonaldy  123 
Minn.  84;  Orr  v.  Jackson,  149  Iowa,  641;  State  ex  rel. 
Brandegee  v.  Clements,  52  Montana,  57.)  A  few  of  the 
states  declare  the  doctrine  that  the  cause  of  the  restraint 
determines  whether  the  proceedmg  be  civil  or  crimmal. 
If  the  applicant  for  the  writ  be  restrained  by  reason  of  the 
commission  of  a  crime  or  of  a  criminal  charge  it  is 
criminal;  if  otherwise  it  is  civil.  (Legate  v.  Legate,  87 
Texas,  248;  Gleason  v.  Board  of  Commissioners  of 
Mcpherson  County,  30  Kansas,  53.) 

The  legislature  of  this  state  has  classified  the  pro- 
ceeding as  a  civil  proceeding.  The  Code  of  Civil  Pro- 
cedure enumerates  the  writ  as  a  state  writ  (Section  1991), 
and  contains  elaborate  provisions  regulating  the  exercise 
of  the  common-law  power  to  issue  and  adjudge  it  (Sections 
2015-2066),  including  those  relating  to  rights  of  appealing 
(Sections  2058-2064;  People  ex  rel.  Hubert  v.  Kaiser, 
206  N.  Y.  46).  It  is  a  special  proceeding  (Sections 
3333, 3334) .  The  title  relating  to  state  writs  is  designated, 
"  Special  Proceedings  instituted  by  State  writ,"  and 
sections  within  the  title  frequently  refer  to  such  pro- 
ceedings as  special.  It  is  a  civil  special  proceeding 
(Section  3343,  subdiv.  20).  The  Code  of  Criminal 
Procedure  defines  "  Special  proceedings  of  a  criminal 
nature.''  (Section  2;  part  VI.)  The  proceeding  by  writ 
of  habeas  corpus  is  not  one  of  the  special  proceedings 
of  a  criminal  nature,  and,  assuredly,  it  is  not  within  the 
definition  of  a  criminal  action.  (Code  of  Civil  Procedure, 
sections  3335,  3336,  3337;  Code  of  Criminal  Procedure, 
section  5.)  The  Code  of  Criminal  Procedure  does  not 
contain  a  provision  authorizing  or  permitting  an  appeal 
to  the  Appellate  Division  from  the  final  order  in  the 
habeas  corpus  proceeding  (Sections  515,  517,  749,  750), 
and  it  applies  only  to  criminal  actions,  and  all  other 
proceedings  in  criminal  cases  which  are  therein  provided 
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for  (Section  962).  The  proceeding  by  writ  of  habeas 
corpus  is  not  therein  provided  for  and  is  not  thereby 
classified  as  a  special  proceeding  of  a  criminal  nature. 
{People  ex  rel  Taylor  v.  FarheSy  143  N.  Y.  219.) 

While  the  legidative  classification  is  not  controlling, 
because  the  legislature  cannot,  in  such  manner,  create  or 
destroy  the  actual  fiature  of  an  action  or  proceeding,  it 
is  very  significant  and  is  in  accord  with  the  highest 
judicial  opinion.  We  hold  that  the  proceeding  by  the 
writ  of  habeas  corpus  to  inquire  into  the  cause  of  the 
detention  of  a  person  is  a  civil  special  proceeding  to 
enforce  a  civil  right,  although  its  purpose  is  to  effect  the 
release  of  the  person  from  imprisonment  or  custody  under 
a  criminal  prosecution. 

Legislative  enactments  prescribing  and  defining  the 
rights  of  appeal  are  with  us  imperative.  We  have  no 
jurisdiction  to  hear  an  appeal  unless  it  is  conferred  by 
statute.  Courts  which  are  created  by  written  law,  and 
whose  jurisdiction  is,  as  is  ours,  defined  by  written  law, 
cannot  transcend  that  jurisdiction.  This  is  the  estab- 
lished rule  in  all  actions  and  proceedings,  civil  or  criminal 
or  of  a  criminal  nature.  {People  ex  reh  Commissioners 
of  Charities  v.  CvlleUj  151  N.  Y.  54.)  Section  one  hundred 
and  mnety  forbids  us  from  reviewing  the  order  here 
appealed  from.  There  is  no  merit  in  the  appellant's 
assertion  and  argmnent  that  this  proceeding  directly 
involved  the  construction  of  the  Constitution  of  the 
state.  He  avers  that  he  is  held  in  imprisonment  by 
virtue  of  a  sentence  and  judgment  which  the  court 
had  not  the  power  to  render  and,  therefore,  are  void. 
Whether  or  not  the  court  had  the  power  is  determinable 
only  through  the  interpreting  of  statutes.  The  meaning 
and  not  the  validity  of  the  statutes  is  involved.  In  a 
certain  sense,  perhaps,  each  enforcement  of  a  statute 
by  a  court  involves  its  constitutionaUty  or  the  con- 
struction of  the  Constitution  of  the  state.    That  sense, 
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however,  was  not  within  the  legislative  mind  or  intention 
in  enacting  ihe  present  restriction  of  our  jurisdiction. 
An  appeal;  upon  the  ground  the  appellant  here  asserts, 
must  present  to  us  directly  and  primarily  an  issue  deter- 
minable only  by  our  construction  of  the  Constitution  of 
the  state  or  of  the  United  States.  {People  ex  rd.  Moss 
V.  Supervisors  of  Oneida  Co.,  221  N.  Y.  367;  Matter  of 
Haydam  v.  CarroU,  225  N.  Y.  84.) 

The  appeal  should  be  dismissed  but,  as  the  costs  are 
discretionary  (Code  of  Civil  Procedure,  sections  3240, 
2007;  Matter  of  Holden,  126  N.  Y.  589;  Matter  of  Teese, 
32  App.  Div.  46;  Matter  of  Bamett,  11  Hun,  468),  without 
costs. 

HiscocK,  Ch.  J.,  Chase,  Cuddeback,  Cabdozo, 
Pound  and  Andrews,  JJ.,  concur. 

Appeal  dismissed. 


AtTGusTA  Doctor  et  al.,  Appellants,  v.  Augustus  S. 
Hughes  et  al.,  Respondents,  and  James  Frank,  as 
Trustee  in  Bankruptcy  of  Elizabeth  L.  Hughes, 
Appellant,  Impleaded  with  Another. 

Baal  property  —  trusts  —  remainders  —  reversion  —  express 
trust  conveying  real  property  to  trustee  to  pay  income  thereof 
to  grantor  with  directions  to  convey  to  grantor's  heirs  upon 
his  death  —  when  such  trust  does  not  transform  the  reversion 
to  grantor's  heirs  into  a  remainder. 

1.  Where  there  was  no  adequate  disclosure  of  a  purpose  in  the 
mind  of  a  grantor,  who  created  a  trust,  to  vest  his  presumptive 
heirs  with  rights  which  it  would  be  beyond  his  power  to  defeat,  and 
the  grant  by  its  terms  was  subject  to  destruction  at  the  will  of  the 
trustee,  it  was  also  subject  to  destruction,  as  against  the  heirs  at 
law,  at  the  will  of  the  grantor.  They  had  an  expectancy  but  no 
estate. 

20  ^ 
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2.  Where  an  express  trust  is  created,  every  legal  estate  and  interest 
not  embraced  in  the  trust,  and  not  otherwise  disposed  of,  shall  remain 
in  or  revert  to  the  person  creating  the  trust  or  his  heirs  (Real  Property 
Law,  S  102),  and  where  the  owner  of  real  property  conveyed  it  to  a 
trustee  to  pay  to  grantor  a  certain  sum  from  the  rents  and  profits 
and  also  some  debts  and  mortgages  on  the  property,  the  trustee  to 
have  power  to  mortgage  for  the  payment  of  liens  and  also  to  sell  or 
reconvey  to  the  grantor,  and  upon  the  death  of  the  grantor  the 
property,  if  not  sold,  to  be  conveyed  to  his  heirs  at  law,  or,  if  sold, 
the  remainder  of  the  proceeds  of  sale  to  be  paid  to  them,  such  trust 
did  not  create  a  life  estate  in  the  trustee  with  remainder  over  to  the 
heirs  of  grantor.  His  heirs  at  law,  if  they  receive  anything  on  his 
death,  will  take  by  descent  and  not  by  purchase,  and  hence  there  is 
nothing  that  creditors  of  such  heirs  can  seize. 

Doctor  V.  Hughes^  174  App.  Div.  767,  affirmed. 

(Argued  December  10,  1918;  decided  January  14,  1919.) 

Appeal  from  a  judgment  entered  December  12,  1916, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  a  judg- 
ment in  favor  of  plaintiffs  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term  and  directing  a  dismissal  of 
the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

M.  G.  Holstein  for  plaintiffs,  appellants.  Under  the 
deed  of  trust  made  by  her  father,  the  defendant  Elizabeth 
Li  Hughes  is  a  person  in  being  who  would  have  an 
immediate  right  to  the  possession  of  one-half  of  the 
trujjt  estate  on  the  determination  of  the  precedent  estate 
by  the  death  of  her  father,  and  her  interest,  whether 
vested  or  contingent,  is  descendible,  devisable  and 
alienable  in  the  same  manner  as  an  estate  in  possession. 
(Moore  v.  Littel,  41  N.  Y.  66;  Clowe  y.  Seavey,  208  N.  Y. 
496;  Jackson  v.  Sheridan,  50  N.  Y.  660;  Jackson  v. 
LitteU,  56  N.  Y.  Ill;  House  v.  McCormick,  57  N.  Y.  316; 
Smith  V.  Scholtz,  68  N.  Y.  61;  Kelso  v.  Lorillard,  85  N.  Y. 
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184;  Surdam  v.  Cornell,  116  N.  Y.  309;  Campbell  v. 
Stokes,  142  N.  Y.  30;  Losey  v.  Stanley,  147  N.  Y.  567; 
Matter  of  Dows,  167  N.  Y.  233;  Dougherty  v.  Thompson, 
167  N.  Y.  487;  Baltes  v.  Union  Trust  Co.,  180  N.  Y.  187; 
Matij^  of  Easterly,  202  N.  Y.  474.)  The  interest  of  the 
defendant  Elizabeth  L.  Hughes  under  the  deed  of  trust 
executed  by  her  father  constitutes  "  property  "  held  in 
trust  for  her  within  the  meaning  of  article  1,  title  4, 
chapter  15,  of  the  Code  of  Civil  Procedure,  and  this 
action  in  equity  is  properly  brought  to  reach  the  same. 
{Bergmann  v.  Lord,  194  N.  Y.  70;  Degraw  v.  Clason, 
11  Paige,  136;  Stringer  v.  Young,  191  N.  Y.  157;  Smith . 
V.  Edwards,  88  N.  Y.  92;  Ham  v.  Van  Orden,  84  N.  Y. 
257;  Williams  v.  Thorn,  70  N.  Y.  270;  Wetmore  v. 
Truslmv,  51  N.  Y.  338;  Burrill  v.  Sheil,  2  Barb.  457; 
Lawrence  v.  Bayard,  7  Paige,  70;  Hallett  v.  Thompson, 
5  Paige,  583;  Zarthan  v.  Ditmars,  37  App.  Div.  173.) 

James  Frank  for  defendant,  appellant.  The  interest  of 
the  defendant  EUzabeth  L.  Hughes  under  the  deed  of 
trust  made  by  her  father  constituted  "  property  "  and, 
subject  to  the  life  estate  of  her  father,  she  had  an  undivided 
one-half  interest  in  the  corpus  of  the  trust,  her  interest 
being  either  vested  or  contingent.  In  either  case,  it  was 
"  property  "  and  her  conveyance  on  June  12,  1902,  to 
her  husband,  the  defendant  Augustus  S.  Hughes,  con- 
stituted a  transfer  of  property.  {Clowe  v.  Seavey,  208 
N.  Y.  496;  Moore  v.  Littel,  41  N.  Y.  66;  Ham  v.  Van 
Orden,  84  N.  Y.  257;  Beardsley  v.  Hotchkiss,  96  N.  Y. 
201;  Dodge  v.  Stevens,  105  N.  Y.  585;  Griffin  v.  Shepard, 
124  N.  Y.  70;  Matter  of  PeU,  171  N.  Y.  48;  Roosa  v. 
Harrington,  171  N.  Y.  341;  Baltes  v.  Union  Trust  Co. 
of  N.  Y.,  180  N.  Y.  183;  Nat.  Park  Bank  v.  Billings, 
144  App.  Div.  536;  203  N.  Y.  556;  Bergmann  v.  Lord, 
194  N.  Y.  70.)  Such  interest  of  the  defendant  Elizabeth 
L.  Hughes  under  the  deed  of  trust  made  by  her  father 
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was  a  vested  remainder  —  vested  in  her  and  her  sister 
Sara  E.  Techt  —  the  enjoyment  only  being  postponed 
until  the  death  of  their  father.  (Roosa  v.  Harrington, 
171  N.  Y,  341 ;  LyOe  v.  Beveridge,  58  N.  Y.  592;  MUler  v. 
Von  Schwarzenstein,  51  App.  Div.  18;  Manice  v.  Manice, 
43  N.  Y.  303;  Embury  v.  Sheldon,  68  N.  Y.  227;  Thomson 
V.  Hilly  87  Hun,  111;  Hersee  v.  Simpson,  154  N.  Y.  496; 
Johnson  v.  BrasingUm,  156  N.  Y.  181;  Riker  v.  Gwynne, 
201  N.  Y.  143;  BushneU  v.  Carpenter,  92  N.  Y.  270.) 

Joseph  Day  Lee  for  respondent.  In  directing  that, 
•upon  the  death  of  the  settlor,  the  trustee  should  convey 
*the  trust  estate  to  the  grantor's  heirs  at  law,  there  was  no 
intention  to  create 'any  kind  of  remainder,  ether  vested  or 
contingent,  in  those  who.might  then  answer  that  descrip- 
tion, but  merely  intended  to  direct  that  the  property 
should  pass  according  to  law.  (Whittemore  v.  Equitable 
Trust  Co.,  162  App.  Div.  607;  Goodwin  v.  B.  T.  Co., 
87  Misc.  Rep.  130;  Cram  v.  Walker,  173  App.  Div.  804.) 

Cardozo,  J.  The  action  is  brought  by  judgment 
creditors  to  subject  what  is  alleged  to  be  an  interest 
in  real  property  to  the  lien  of  a  judgment. 

In  January,  1899,  James  J.  Hanigan  conveyed  to  a 
trustee  a  house  and  lot  in  the  city  of  New  York.  The 
conveyance  was  in  trust  to  pay  from  the  rents  and 
profits  to  the  use  of  the  grantor  the  yearly  sum  of  $1,500. 
The  pa3rments  might,  however,  exceed  that  sum  in  the 
discretion  of  the  trustee.  Direction  was  also  made  for 
the  pa3rment  of  some  debts,  and  for  the  payment  of  two 
mortgages  then  liens  upon  the  property.  The  trustee 
was  empowered  to  mortgage,  m  order  to  pay  existing  liens, 
or  to  carry  into  efifect  the  other  provisions  of  the  deed. 
He  was  also  empowered  to  sell.  Upon  the  death  of  the 
grantor,  he  was  to  "  convey  the  said  premises  (if  not  sold) 
to  the  heirs  at  law  of  the  party  of  the  first  part."     In 
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case  of  a  sale,  he  was  to  pay  to  the  heirs  at  law  ''  the 
balance  of  the  avails  of  sale  remaining  unexpended." 
He  was  authorized  at  any  time,  if  he  so  desired,  to  reconvey 
the  premises  to  the  grantor,  and  thus  terminate  the 
trust. 

At  the  trial  of  this  action^  the  grantor  was  still  alive. 
His  sole  descendants  were  two  daughters.  By  deed 
executed  in  June,  1902,  one  of  the  daughters,  Mrs. 
Hughes,  conveyed  to  her  husband  all  her  interest  in  this 
real  estate.  Judgment  against  Mr.  and  Mrs.  Hughes 
for  upwards  of  $4,000  was  afterwards  recovered  by  the 
plaintiffs.  The  question  to  be  determined  is  whether 
either  judgment  debtor  has  any  interest  in  the  land. 
The  Special  Term  held  that  there  passed  to  Mr.  Hughes  -v 
under  the  conveyance  from  his  wife  an  estate  m  remainder 
which  was  subject  to  the  claims  of  creditors.  The 
Appellate  Division  held  that  the  creator  of  the  trust  did 
not  intend  to  give  a  remainder  to  any  one;  that  his 
heirs  at  law,  if  they  receive  anything  on  his  death,  will 
take  by  descent  and  not  by  purchase;  and  hence  that 
there  is  nothing  that  creditors  can  seize. 

We  reach  the  same  conclusion.  The  direction  to  the  \/ 
trustee  is  the  superfluous  expression  of  a  duty  imposed  by 
law.  "  Where  an  express  trust  is  created,  every  legal 
estate  and  interest  not  embraced  in  the  trust,  and  not 
otherwise  disposed  of,  shall  remain  in  or  revert  to,  the 
person  creating  the  trust  or  his  heirs"  (Real  Prop.  Law, 
sec.  102;  ConsoL  Laws,  chap.  60).  What  is  left  is  not 
a  remainder  (Real  Prop.  Law,  sec.  38),  but  a  reversion 
(Real  Prop.  Law,  sec.  39).  To  such  a  situation  neither  ^Z 
the  rule  in  Shelley^ 8  case  (1  Coke  Rep.  104),  nor  the  statute 
abrogating  the  rule  (Real  Prop.  Law,  sec.  54),  applies. 
The  heirs  mentioned  in  this  deed  are  not ''  the  heirs  of  a 
person  to  whom  a  life  estate  in  the  same  premises  is 
given"  (Real  Prop.  Law,  sec.  54).  The  life  estate 
belongs  to  the  trustee.    The  heirs  are  the  heirs  of  the 
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grantor.  There  is  no  doubt  that  a  gift  to  A  for  life  with 
remainder  to  A's  heirs,  gives  to  such  heirs  a  vested, 
though  defeasible,  estate  {Moore  v.  Littely  41  N.  Y. 
66;  Clowe  v.  Seavey,  208  N.  Y.  496,  502).  But  here  the 
question  is  not  whether  a  remainder  is  contingent  or 
/  vested.  The  question  is  whether  there  is  any  remainder 
at  all.     In  the  solution  of  that  problem,  the  distinction 

v/  is  vital  between  gifts  to  the  heirs  of  the  holder  of  a  par- 
ticular estate,  and  gifts  or  attempted  gifts  to  the  heirs 
of  the  grantor.  *'  A  man  cannot  either  by  conveyance 
^  at  the  common  law,  by  limitation  of  uses,  or  devise,  make 
his  right  heir  a  purchaser"  {Pibus  v.  Mitford,  1674, 
1  Vent.  372;  Read  v.  Erington,  1594,  Cro.  Eliz.  322; 
Bingham* s  Casey  2  Co.  Rep.  Ola,  91b;  Cholmondeley 
V.  Maxey,  12  East,  589,  603,  604).  "  It  is  a  positive 
rule  of  our  law"  (Hargrave's  Law  Tracts,  1787,  p. 
571).  "  If  a  man  make  a  gift  in  taile,  or  a  lease  tor  life, 
.the  remainder  to  his  own  right  heirs,  this  remainder  is 

^  y  void,  and  he  hath  the  reversion  in  him;  for  the  ancestor 
during  his  life  beareth  in  his  body  (in  judgm^it  of  law) 
all  his  heires,  and  therefore,  it  is  truly  said  that  hcBres 
est  pars  antecessoris**  (Coke  Litt.  22b).  To  the  same 
effect  are  all  the  commentators  (1  Feame  Contingent 
Rem.  21;  2  id.  205  [sec.  389];  2  Washburn  on  Real 
Prop.  [6th  ed.]  sec.  1525;  Vin.  Abr.,  Rem.  A,  p.  11; 
Bacon  Abr.,  Uses,  B2;  Gilbert  Uses,  20;  Preston  on 
Estates,  291;  24  Halsbury,  Laws  of  England,  pp.  213, 
214).  The  heirs  have  a  mere  expectancy,  spes  succes- 
sionis  {Matter  of  Parsons,  L.  R.  45  Ch.  D.  51,  55), 
which  may  be  barred  by  deed  or  will.  This  rule  that 
a  reservation  to  the  heirs  of  the  grantor  is  equivalent 
/^  r  to  the  reservation  of  a  reversion  to  the  grantor  himself, 
is  not  to  be  confused  with  the  rule  in  Shelley's  case^  The 
two  are  quite  distinct  {Aleocander  v.  deKermel,  81  Ky. 
345,  351,  352).  The  one  ''  applies  only  to  the  acts  of  an 
ancestor  as  between  him  and  his  own  heks ''  (Hargrave, 
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supra).  The  other  is  confined  to  the  Ihnitation  of  an 
estate  of  mheritance  to  the  heu*s  of  a  person  who  has 
taken  under  the  same  instrument  a  prior  estate  of  free- 
hold (CampbeU  v.  Rawdon,  18  N.  Y.  412,  420;  29  L. 
R.  A.  N.  S.  1016). 

At  common  law,  therefore,  and  under  common-law 
conveyances,  this  direction  to  transfer  the  estate  to  the 
heirs  of  the  grantor  would  indubitably  have  been  equiva- 
lent to  the  reservation  of  a  reversion.  In  England,  the 
rule  has  been  changed  by  statute.  The  Inheritance  Act 
of  1833  provides  (3  &  4  Wm.  IV,  chap.  106,  sec, 
that  "  when  any  land  shall  have  been  limited  by 
assurance  *  *  *  to  the  person  or  to  the  heirs  of^ 
the  person  who  shall  thereby  have  conveyed  the  same 
land,  such  person  shall  be  considered  to  have  acquired 
the  same  as  a  purchaser  by  virtue  of  such  assurance, 
and  shall  not  be  considered  to  be  entitled  thereto  as 
his  former  estate  or  part  thereof."  But  in  the  absence 
of  modifying  statute,  the  rule  persists  to-day,  at  least 
as  a  rule  of  construction,  if  not  as  one  of  property.  There 
are  modem  instances  of  its  appUcation  to  facts  hardly 
to  be  distinguished  from  those  of  the  case  at  bar 
(Alexander  v.  de  Kennel,  81  Ky.  345;  Akers  v.  Clarkf 
184  ni.  136;  Hobble  v.  Ogden,  178  111  357;  Robinson  v. 
Blankenshipy  116  Tenn.  394).  The  reservation  of  a  rever- 
sion is  not  inconsistent  with  the  creation  of  a  trust  to 
continue  until  the  death  of  the  reversioner  {Doane  v. 
Mercantile  Trust  Co.,  160  N.  Y.  494;  Matter  of  Asch, 
75  App.  Div.  486,  495).  We  do  not  say  that  the  ancient 
rule  survives  as  an  absolute  prohibition  limiting  the 
power  of  a  grantor.  At  the  outset,  probably,  like  the 
rule  in  Shelley's  case  {Webb  v.  Sweet,  187  N.  Y.  172, 
176),  it  was  a  rule,  not  of  construction,  but  of  property. 
But  it  was  never  applied  in  all  its  rigor  to  executory 
trusts  {SackviUe-West  v.  Holmesdale,  L.  R.  4  H.  L.  543; 
Gushing  v.  Blake^  30  N.  J.  Eq.  689;  Locke  v.  Southwood, 


\^ 


sy 


312  Doctor  v.  Hughes. 


[326  N.  Y.]  Opinion,  per  Cardozo,  J.  [Jan., 


1  My.  &  Cr.  411;  Trevor  v.  Trevor,  1  P.  Wms.  622,  631; 

S.  C,  1  Eq.  Cas.  Abr.  387,  391;  aflfd.,  6  Bro.  P.  C.  122; 

29  L.  R.  A-  N.  S.  1136;  Watkins  on  Descents,  p. 
flill  ***;  Feame  Cont.  Rem.,  p.  145;  Halsbury,  supra,  p. 
**         214),  which  were  "  moulded  by  the  court  as  best  to 

answer  the  intent  of  the  person  creating  them  "  (Wat- 

Akins,  supra).  We  may  assume  that  this  is  the  principle 
that  would  control  the  courts  to-day.  ^JfExecutory  limita- 
tions are  no  longer  distinguished  from  remainders,  but 
are  grouped  with  them  as  future  estates  (Real  Prop. 
Law,  sees.  36,  37;  Tilden  v.  Green,  130  N.  Y.  29,  47), 
and  deeds,  like  wills,  must  be  so  construed  as  to  effectuate 
the  purpose  of  the  grantor  (Real  Prop.  Law,  sec.  240, 
y  subd.  3) .  There  may  be  times,  therefore,  when  a  reference 
to  the  heirs  of  the  grantor  will  be  regarded  as  the  gift 
of  a  remamder,  and  will  vest  title  in  the  heirs  presumptive 
as  upon  a  gift  to  the  heirs  of  others  {Whipple  v.  Fair- 
(Md,  139  Mass.  262;  Heard  v.  Horton,  1  Denio,  165; 
Moore  v.  LUtel,  supra;  2  Feame  Cont.  Rem.,  p.  202, 
sec.  388).  Even  at  common  law,  a  distinction  was  taken 
between  grants  to  the  heirs  as  such,  and  grants  where 
the  reference  to  heirs  was  a  mere  descriptio  personarum 
(Broim  V.  Lyon,  6  N.  Y.  419,  421;  Heard  v.  Horton, 
supra;  29  L.  R.  A.  N.  S.  1012).  But  at  least  the  ancient 
rule  survives  to  this  extent,  that  to  transform  into  a 
remainder  what  would  ordinarily  be  a  reversion,  the 
intention  to  work  the  transformation  must  be  clearly 
expressed.  ^  Here  there  is  no  clear  expression  of  such  a 
piupose.  No  doubt  there  are  circumstances  on  which 
it  is  possible  to  build  an  argument.  The  grantor  instructs 
the  trustee,  at  the  end  of  the  life  estate,  to  convey  the 
land  (if  unsold)  to  the  heirs,  and  if  there  has  been  a  sale 
to  pay  the  proceeds  to  the  heirs.  The  more  appropriate 
direction,  if  the  grantor  retained  a  reversion,  would  have 
been  for  payment  of  the  proceeds  of  any  sale  to  the 
executors  or  next  of  kin.     ''  If  the  ancestor  devises  his 
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estate  to  his  heir  at  law  by  will,  with  other  limitations, 
or  in  any  other  shape  than  the  course  of  descents  would 
direct,  such  heir  shall  take  by  purchase  "  (2  Bl.  Comm. 
241).  But  the  words  heirs  and  next  of  kin  are  often 
employed  as  interchangeable.  In  this  instance,  the  two 
classes  are  in  fact  identical.  Nothing  in  the  surrounding 
^circumstances  suggests  a  purpose  to  vary  the  course  of 
descent  or  distribution  as  it  would  be  regulated  by 
law.  If  that  is  so,  the  comts  are  not  to  be  controlled  by 
mere  inaccuracies  of  expression  {Lawton  v.  Corlies,  127 
N.  Y.  100,  106,  108;  Montignani  v.  Blade,  145  N.  Y. 
Ill,  122;  Matter  of  James,  80  Hun,  371;  Matter  of  Fidelity 
Trust  &  Guaranty  Co.,  57  App.  Div.  532,  539;  White 
V.  StanjUU,  146  Mass.  424,  434;  Kendall  v.  Gleason,  152 
Mass.  457,  462).  Such  slips  of  speech  might  be  significant 
if  we  were  construing  an  admitted  remainder.  They  do 
not  turn  into  a  remainder  what  would  otherwise  be  a 
reversion.  There  is  no  adequate  disclosure  of  a  piupose 
in  the  mind  of  this  grantor  to  vest  his  presumptive  heirs 
with  rights  which  it  would  be  beyond  his  power  to 
defeat.  No  one  is  heir  to  the  living;  and  seldom  do  the 
living  mean  to  forego  the  power  of  disposition  during  life 
by  the  direction  that  upon  death  there  shall  be  a  transfer 
to  their  heirs.  This  grant  by  its  terms  was  subject  to 
destruction  at  the  will  of  the  trustee.  We  think  it  was 
also  subject  to  destruction,  as  against  the  heirs  at  law, 
at  the  will  of  the  grantor.  They  had  an  expectancy,  but 
no  estate. 

The  judgment  should  be  affirmed  with  costs. 

HiscocK,  Ch.  J.,  Chase,  Colmn,  Cuddeback,  Pound 
and  Andrews,  JJ.,  conciu*. 

Judgment  aflSrmed. 


\ 
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Annie  P.  Ward,  Appellant,  v.  New  York  Life  Insur- 
ance Company,  Defendant,  and  Walter  K.  Ward 
et  al..  Respondents. 

Evidence  —  insurance  (life)  —  claim  that  insurance  policy 
was  assigned  by  husband  to  his  wife  by  oral  assignment  — 
testimony  of  person  claiming  insiurance  under  such  aUeged 
assignment  not  barred  under  the  statute  (Code  Civ.  Pro.  §  829) 
—  when  evidence  to  sustain  claim  under  oral  assignment  not 
sufficient  to  show  that  claimant  is  entitled  to  insurance  as 
against  beneficiaries  named  in  policy* 

1.  In  applying  the  rule  and  test  that  the  plaintiff  must  ^tablish 
his  claim  by  a  fair  preponderance  of  evidence,  it  very  likely  will  and 
should  occur  that  the  triers  of  fact  will  more  carefully  and  critically 
scrutinize  evidence  offered  against  a  dead  person's  estate  for  the  pur- 
pose of  deciding  whether  it  does  furnish  the  necessary  weight  and 
preponderance,  than  would  be  done  if  the  testimony  was  offered  against 
one  who  was  alive  to  contradict  it,  but  the  general  rule  as  to  weight 
and  quality  of  evidence  is  no  different  in  one  case  than  in  the  other. 
(McKeon  v.  Van  Slyck,  223  N.  Y.  392,  397,  approved;  Rosaeau  v. 
Rouss,  180  N.  Y.  116;  Hamlin  v.  Stevens,  177  N.  Y.  39;  Wallace  v. 
Wallace,  216  N.  Y.  28,  explained.) 

2.  When  section  829  of  the  Code  of  Civil  Procedure  speaks  of 
deriving  title  or  interest  from,  through  or  under  a  deceased  person  it 
contemplates  property  or  an  interest  which  belonged  to  the  deceased 
in  his  lifetime  and  the  title  to  which  has  passed  by  assignment  or 
otherwise  through  him  to  the  party  who  is  protected  by  the  section. 
These  authorities  do  not  contemplate  a  case  where  a  party  claims 
property  from  a  third  person  which  never  belonged  to  the  deceased 
and  which  in  fact  did  not  come  into  existence  until  his  death. 

3.  A  person  claiming  money  directly  from  an  insurance  company 
by  virtue  of  a  designation  under  a  policy  cannot  be  said  to  be  claiming 
"  from,  through  or  under  "  the  insiu*ed  in  said  policy  even  though 
the  latter  has  made  the  designation. 

4.  Plaintiff  claims  an  oral  assignment  of  an  insurance  policy  which 
was  issued  to  her  deceased  husband  upon  his  life  payable  to  his 
personal  representativ^e  or  assigns.  His  sons  were  designated  by  him 
and  recognized  by  the  insurance  company  as  beneficiaries  under  the 
policy-  The  wife  claims  the  proceeds  of  the  poUcy  under  an  equitable 
parol  assignment  for  value  antedating  the  designation  of  the  sons  as 
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beneficiaries.  The  testimony  relied  upon  by  plaintiff  is  to  the  effect 
that  the  insured  said  he  had  assigned  to  her  his  life  insurance  or  his  life 
insurance  policies,  and  she  says  that  on  the  strength  of  these  state- 
ments she  from  time  to  time  loaned  him  various  sums  of  money, 
reaching  in  the  aggregate  a  considerable  amount.  The  insured  never 
executed  any  written  assignment  and  never  deUvered  to  her  or 
surrendered  control  over  the  policy.  Held,  that  she  failed  as  matter 
of  law  to  produce  evidence  which  would  have  permitted  the  court 
to  find  that  an  assignment  had  been  made. 

Ward  V.   N.  Y,  L.  Ins.  Co.,  175  App.  Div.  961,  affirmed. 

(Argued  December  9,  1918;  decided  January  14,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  November  17,  1916,  aflfirming  a  judgment  in 
favor  of  defendants  entered  upon  a  dismissal  of  the 
complaint  by  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

E.  R.  Shepard,  Luther  A.  Wait,  Sheridan  P.  Wait 
and  Edgar  T.  Brackett  for  appellant.  The  policy  in 
suit  was  duly  assigned  by  the  insured  to  the  plaintiff  in 
1909  as  collateral  security  for  money  and  credit  already 
loaned,  and  she  thereby  and  thereupon  took  a  vested 
interest  in  such  poUcy  good  as  against  everyone  but  a 
prior  assignee.  {Cellery  v.  John  Hancock  Ins.  Co., 
57  App.  Div.  227;  Smith  v.  N.  B.  Society,  123  N.  Y. 
S5;Sabin  v.  Phinney,  134  N.  Y.  423  ;Shipnian  v.  Protected 
Home  Circle,  174  N.  Y.  398;  M.  R.  Ins.  Co.  v.  Cleveland 
Mills,  82  Fed.  Rep.  508;  Slocum  v.  N.  W.  Ins.  Co.,  115 
N.  W.  Rep.  769;  McNeil  v.  Chinn,  101  S.  W.  Rep.  465; 
Baker  v.  Crosby,  33  N.  Y.  S.  R.  757;  McDonoicgh  v. 
^tna  L.  Ins.  Co.,  38  Misc.  Rep.  628;  Griffin  v.  P.  Ins. 
Co.,  43  App.  Div.  499.)  It  was  error  for  the  court 
to  strike  out  the  testimony  of  the  plaintiff  under  section 
829  of  the  Code  of  Civil  Procedure.  {Lyon  v.  Whittaker, 
77  Hun,  107;  AbboU  v.  Doughan,  204  N.  Y.  223;  Cary  v. 
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White,  59  N.  Y.  336;  Simmons  v.  Sisson,  26  N.  Y.  264; 
Lobdell  V.  Sisson,  36  N.  Y.  327;  EddingUm  v.  ^^fna 
Lt/e  /rw.  Co.y  77  N.  Y.  564;  People  v.  Schuyler,  43  Hun, 
88;  106  N.  Y.  298;  Bopple  v.  Supreme  Tent,  18  App. 
Div.  488;  Savage  v.  Modem  Woodmen,  113  Pac.  Rep. 
802;  TTiHiams  v.  Campbell,  84  Kan.  46.) 

Andrew?  J.  iV^eHts  and  Walier  E.  Ward  for  respondent. 
Had  plaintiff  appellant's  testimony  been  retained  and 
considered  there  was  insufficient  evidence  to  support  a 
finding  that  the  policy  in  suit  was  ever  assigned  to  her. 
(L.  W.  P.  Co.  V.  S.  W.  P.  Co.,  178  N.  Y.  221;  Rujyp  v. 
Blanchard,  34  Barb.  629;  Thomas  v.  N.  Y.  &  G.  L.  R. 
Co.,  139  N.  Y.  179;  Fairbanks  v.  Sargent,  117  N.  Y.  320; 
Donovan  v.  Middlebrook,  96  App.  Div.  366;  Holmes  v. 
BeU,  139  App.  Div.  462;  Matter  of  Van  Alstyne,  207 
N.  Y.  307;  Bowers  v.  Johnson,  49  N.  Y.  435;  Hamlin  v. 
Stevens,  177  N.  Y.  39;  Taylor  v.  H%s,  202  N.  Y.  65.) 
Appellant  was  not  competent  to  testify  to  the  personal 
transactions  and  communications  between  her  and  the 
insured  in  his  lifetime.  (Sdbin  v.  Grand  Lodge,  8  N.  Y. 
Supp.  185;  6  N.  Y.  S.  R.  151;  Barry  v.  E.  L.  Assur. 
Society,  69  N.  Y.  587.) 

HiscocK,  Ch.  J.  The  New  York  Life  Insurance 
Company  issued  a  policy  on  the  life  of  one  Ward  in  the 
sum  of  $5,000,  payable  on  death  of  the  insured  to  his 
executors,  administrators  or  assigns.  The  policy  also 
contained  a  provision  that  the  insured  might  at  any 
time  change  the  beneficiary  under  said  policy  by  written 
notice  and  indorsement  of  the  change  on  the  policy 
by  the  company.  When  Ward  died  opposing  claimants 
to  the  proceeds  of  the  pohcy  appeared.  One  one  side 
were  his  sons  who  a  short  time  before  his  death  had  been 
duly  designated  and  by  the  company  recognized  as 
beneficiaries  under  the  policy.    On  the  other  side  appeared 
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the  wife  who  claimed  the  proceeds  of  the  policy  under  an 
equitable  parol  assignment  for  value  antedating  the 
designation  of  the  beneficiaries.  The  company  paid  the 
proceeds  into  court  to  be  contested  for  by  the  opposing 
claimants  and  judgment  has  thus  far  proceeded  in  favor 
of  the  beneficiaries  as  against  the  alleged  assignee. 

While  there  is  no  claim  that  the  designation  of  the 
defendant  beneficiaries  was  for  a  valuable  consideration, 
there  is  on  the  other  hand  no  question  that  their  designa- 
tion was  made  in  proper  form.  The  claim  of  the  appellant 
to  an  assignment  of  the  policy  rests  entirely  on  parol 
testimony.  Two  witnesses  gave  evidence  to  the  effect 
that  the  insured  had  in  substance  stated  that  he  had  made 
an  assignment  of  his  insurance  to  his  wife.  The  main 
testimony,  however,  to  sustain  the  alleged  assignment 
was  given  by  the  wife  herself  who  first  testified  that  on 
one  occasion  some  time  before  her  husband's  death,  when 
he  desired  to  borrow  some  money  from  her  he  stated 
in  substance  that  he  would  give  her  a  note  for  what  he 
already  owed  and  would  execute  as  security  for  new  loans 
assignments  of  life  insurance  policies,  which  it  may  be 
inferred  included  the  present  one,  and  that  thereupon 
she  loaned  him  some  money.  In  subsequent  testimony, 
however,  she  varied  her  account  of  this  interview  and 
testified  to  statements  then  made  by  her  husband  which 
were  in  conformity  with  those  said  to  have  been  made  by 
him  at  various  subsequent  times  and  which  were  to  the 
effect  that  he  had  assigned  his  hfe  insurance  policies  to 
her,  that  she  did  not  need  be  afraid  to  loan  him  money 
because  she  would  be  repaid  or  was  secured  by  assign- 
ments of  his  insurance,  etc.  These  statements,  which 
are  the  ones  relied  upon  on  this  appeal,  were,  therefore, 
to  the  effect  that  the  insured  had  assigned  to  the  appellant 
his  life  insurance  or  his  life  insurance  policies,  and  she 
says  that  on  the  strength  of  these  statements  she  from 
time  to  time  loaned  him  various  sums  of  money  reaching 
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in  the  aggregate  a  considerable  amount.  There  is  no 
other  intelligible  evidence  tending  to  support  the  theory 
of  an  assignment.  There  is  some  evidence  drawn  out  by 
counsel  for  respondents,  on  his  cross-examination,  about 
a  paper  or  notice  said  to  be  from  the  insmunce  company 
and  on  which  there  was  written :  "  This  is  payable  to  my 
wife,  Annie  P.  Ward  or  Annie  Page  Ward,  I  could  not 
tell  you  which."  But  this  evidence  is  so  indefinite  that 
it  is  not  cited  in  any  way  by  appellant's  counsel  on  this 
argument  and  we  think  does  not  contribute  any  support 
to  appellant's  claim.  The  policy  was  never  delivered 
to  appellant,  it  being  given  as  an  excuse  by  the  insured 
that  it  was  pledged  with  the  company;  no  paper  was 
ever  executed  and  no  notice  ever  given  by  the  alleged 
assigned  to  the  insurance  company  or  received  by  her 
from  the  latter,  and  no  step  was  ever  taken  which  was 
effective  to  actually  accomplish  an  assignment.  Outside 
of  the  alleged  statement  by  the  insiu'ed  that  the  policy 
was  deposited  with  the  insurance  company  there  is  no 
evidence  of  that  fact  and  the  insured  never  surrendered 
control  over  the  policy  but  continued  to  exercise  such 
control  for  several  years  between  the  date  of  the  first 
alleged  conversation  and  his  death,  if  in  no  other  way, 
by  making  new  designations  of  beneficiaries.  Other 
policies  which  appellant  says  were  assigned  to  her  by  her 
husband  were  in  his  safe  deposit  box  and  these  were  not 
delivered  to  her. 

The  first  question  which  arises  pertains  to  the  admission 
of  evidence.  As  appears,  the  appellant,  in  spite  of  timely 
objections,  was  permitted  to  testify  concerning  personal 
transactions  between  her  and  her  husband  for  the  purpose 
of  establishing  the  alleged  assignment.  Subsequently 
all  of  this  evidence  was  stricken  out  as  incompetent  under 
section  829  and  it  becomes  necessary  to  decide  which 
ruling  of  the  trial  judge  was  correct  —  that  admitting  the 
evidence,  or  that  striking  it  out. 
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We  think  the  evidence  was  competent  as  against  the 
respondents  as  beneficiaries  under  the  policy.  It  was 
thus  competent  unless  it  can  be  said  that  they  derived 
their  '*  title  or  interest  from,  through  or  under  a  deceased 
person  *  *  *  by  assignment  or  otherwise/'  and 
we  do  not  think  that  a  person  claiming  money  directly 
from  an  insurance  company  by  virtue  of  a  designation 
under  a  policy  can  be  said  to  be  claiming  "  from,  through 
or  under  "  the  insured  in  said  policy  even  though  the  latter 
made  the  designation.  Of  course  it  must  be  admitted 
that  in  a  substantial  sense  it  is  due  to  the  act  of  the 
insured  that  the  beneficiary  becomes  entitled  to  the 
proceeds  of  the  policy.  Without  such  act  the  jatter 
would  have  no  claim.  What  was  said  by  Judge  Cullen 
in  Matter  of  Dows  (167  N.  Y.  227,  231)  when  speakmg  of 
title  under  a  power  of  appointment  is  quite  as  appUcable 
in  the  case  of  a  designation  of  a  beneficiary  under  an 
insurance  policy.  He  said:  "But  whatever  be  the 
technical  source  of  title  of  a  grantee  under  a  power  of 
appointment,  it  cannot  be  denied  that  in  reality  and 
substance  it  is  the  execution  of  the  power  that  gives  to 
the  grantee  the  property  passing  under  it.''  Neverthe- 
less with  very  limited  exceptions  it  has  been  held  that  the 
title  of  a  grantee  under  a  power  of  appointment  comes 
from  the  donor  of  the  power  rather  than  from  the  one 
who  exercises  it  {Chanler  v.  Kelsey,  205  U.  S.  466,  474), 
and  principles  similar  to  those  appUed  in  the  case 
of  powers,  we  think  lead  to  the  conclusion  that  bene- 
ficiaries like  the  respondents  secure  their  money  from 
the  insurance  company  and  not  from  the  insured  who 
designated  them.  The  great  body  of  authority  makes  it 
plain,  by  inference  at  least,  that  when  section  829  speaks 
of  deriving  title  or  interest  from,  through  or  under  a 
deceased  person  it  contemplates  property  or  an  interest 
which  belonged  to  the  deceased  in  his  Ufetime  and  the 
title  to  which  has  passed  by  assignment  or  otherwise 
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through  him  to  the  party  who  is  protected  by  the  section. 
These  authorities  do  not  contemplate  a  case  where  a 
party  claims  property  from  a  third  person  which  never 
belonged  to  the  deceased  and  which  in  fact  did  not 
come  into  existence  until  his  death. 

No  cases  have  been  found  in  this  state  directly  passing 
upon  this  question.  The  case  of  Sabin  v.  Grand  Lodge  A. 
0.  U.  W.  (6  N.  Y.  S.  R.  151),  which  has  been  cited  as  so 
doing,  does  not  in  fact  do  it.  It  was  simply  held  in  that 
case  that  on  a  consideration  of  the  comparative  rights  of 
the  contending  parties  evidence  of  personal  transactions 
with  the  deceased  should  not  be  given,  but  the  court 
expcessly  refrains  from  holding  that  the  general  rule  was 
as  now  claimed  by  the  respondents. 

Various  cases  have  been  found  outside  of  the  state 
passing  upon  the  question  under  statutes  substantially 
similar  to  our  own.  In  Michigan  it  has  been  held,  some- 
what doubtingly  in  the  later  cases,  that  evidence  of 
personal  transactions  with  the  msured  under  cux^umstances 
analogous  to  those  existing  in  this  case  is  incompetent. 
{Franken  v.  Sup.  Ct,  162  Mich.  602;  Grand  Camp,  etc.^ 
V.  Savage,  135  id.  469;  Wallace  v.  Fraternal  Mystic  Cirde, 
127  id.  387.)  But  the  courts  of  Kansas,  Illinois,  Iowa, 
Pennsylvania  and  South  Carolina  have  held  a  contrary 
view  and  have  decided  that  a  person  occupying  a  position 
similar  to  that  occupied  by  the  respondents  does  not 
come  within  the  purview  of  such  a  statute  as  oiu*  own 
section  829  of  the  Code.  {Shuman  v.  Sup.  L.  K.  of  H., 
110  Iowa,  480;  CraweU  v.  N.  W.  Nat.  L.  Ins.  Co.,  140  id. 
258;  Broadrick  v.  Broadrick,  26  Pa.  Sup.  Ct.  225;  Hamill 
V.  Sup.  Council,  152  Pa.  St.  537;  Macaulay  v.  Central 
Nat.  Bank,  27  S.  Car.  215;  Farrenkoph  v.  Holm,  142  111. 
App.  336;  affd.,  237  111.  94;  Savage  v.  Modem  Woodmen, 
84  Kan.  63.)  We  think,  therefore,  it  was  error  to  strike 
out  this  evidence. 

But  even  though  it  was  technical  error  thus  to  rule. 
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the  question  still  remains  whether  appellant  could  have 
been  helped  by  the  evidence  and  whether,  therefore,  its 
loss  was  a  source  of  any  damage  to  her.  We  do  not 
think  it  was.  We  think  that  on  all  of  the  evidence  pro- 
duced in  her  behalf,  including  that  which  was  stricken 
out,  she  failed  as  matter  of  law  to  estabUsh  that  she  was 
an  assignee  of  the  involved  insurance  policy. 

As  has  been  pointed  out,  the  only  evidence  of  assign- 
ment cited  or  reUed  upon  on  this  appeal  consists  of 
statements  made  by  the  insured  that  he  had  assigned  his 
insurance  to  the  appellant  and  we  do  not  think  that  this 
is  sufficient  to  establish  an  assignment.  It  very  likely 
may  be  that  under  some  circumstances  a  borrower  might 
make  statements  respecting  a  transfer  of  securities  to  a 
proposed  lender  upon  which  the  latter  would  be  entitled 
to  rely  in  making  loans.  But  that  does  not  seem  to  be 
this  case.  The  appellant  could  not  have  been  misled  by 
the  statements  of  her  husband  and  there  is  no  element 
of  estoppel  involved  by  virtue  of  which  equity  will  treat 
as  having  been  done  that  which  ought  to  be  done.  The 
appellant  knew  whether  an  assignment  had  been  made. 
She  was  not  deceived  by  her  husband's  statements.  She 
knew  that  he  had  never  executed  and  deUvered  to  her 
any  written  assignment  of  the  insurance  policy;  that  he 
had  never  in  appropriate  and  effective  language  made  a 
present  transfer  of  the  policy  by  parol  to  her;  that  she 
had  never  had  possession  of  the  pohcy,  and  that  he  had 
never  done  anything  to,  by  or  with  her,  symbolically 
or  otherwise,  to  give  her  control  of  the  policy.  She  had 
never  given  to  or  received  from  the  insurance  company 
any  notice  indicating  transfer  of  ownership  to  her  and 
she  had  no  assurances  that  the  insured  was  not  exercising 
control  and  ownership  over  the  policy  as  in  fact  he  did  do. 
Under  these  circumstances  it  seems  to  us  that  the  loose, 
general  statements  by  the  insured  that  he  had  made  a 
transfer  of  the  policy  were  not  sufficient  evidence  to 
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establish   even  an  equitable  parol  assignment  to   the 
appellant. 

We  are  not  adopting  this  view  on  the  theory  that  because 
this  assignment  is  claimed  to  have  been  made  by  a  dead 
person  it  can  only  be  established  by  a  different  kind  and 
quality  of  evidence  than  would  be  sufficient  if  the  trans- 
action were  alleged  to  have  been  with  a  living  person, 
and  for  which  theory  support  is  sometimes  supposed  to 
be  found  in  what  was  said  in  Rousseau  v.  Rouss  (180 
N.  Y.  116);  Hamlin  v.  Stevens  (177  N.  Y.  39);  Wallace 
V.  Wallace  (216  N.  Y.  28)  and  other  similar  cases.  The 
rule  in  any  civil  case  is  that  the  plaintiff  must  establish 
his  claim  by  a  fair  preponderance  of  evidence.  He  need 
do  no  more  than  this  if  his  claim  deals  with  a  dead 
person ;  he  cannot  do  less  if  he  is  attacking  the  rights  and 
property  of  a  Uving  person.  The  general  rule  as  to  weight 
and  quaUty  of  evidence  is  no  different  in  one  case  than  in 
the  other.  In  applying  the  rule  and  test  to  specific 
,  evidence,  however,  it  very  likely  will  and  should  occur 
that  the  triers  of  fact  will  more  carefully  and  critically 
scrutinize  evidence  offered  against  a  dead  person's  estate 
for  the  pmpose  of  deciding  whether  it  does  make  the 
necessary  weight  and  preponderance  of  evidence,  than 
would  be  done  if  the  testimony  was  offered  against  one 
who  was  aUve  to  contradict  it.  This  is  what  we  construe 
the  expressions  in  the  opinions  to  which  we  have  referred 
to  mean.  As  was  said  by  Judge  Crane  in  McKeon  v. 
Van  Slyck  (223  N.  Y.  392,  397),  writing  upon  this  sub- 
ject: '*  In  civil  cases  a  plaintiff  is  never  required  to  prove 
his  case  by  more  than  a  preponderance  of  evidence. 
This  is  as  true  of  actions  against  an  executor,  founded  on 
claims  put  forward  for  the  first  time  after  the  death  of 
the  testator,  as  it  is  of  other  actions.  *  *  *  No 
doubt  in  determining  whether  the  preponderance  exists, 
the  triers  of  the  facts  must  not  forget  that  death  has 
sealed   the   lips   of   the   alleged   promisor.     They   may 
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reject  evidence  in  such  circumstances  which  might  satisfy 
them  if  the  promisor  were  living.  They  must  cast  in  the 
balance  the  evidence  offered  upon  the  one  side  and  the 
opportimities  for  disproof  upon  the  other.  They  may, 
therefore,  be  properly  instructed  that  to  make  out  a 
preponderance  the  evidence  should  be  clear  and  con- 
vincing. *  *  *  B  t  all  these  instructions  in  last 
analysis  are  mere  counsels  of  caution." 

Our  conclusion  is  that  measuring  appellant's  case  by 
the  ordinary  and  standard  rules  she  failed  as  matter  of 
law  to  produce  evidence  which  would  have  permitted 
the  court  to  find  that  an  assignment  had  been  made. 
(JVallace  v.  Ingersollj  89  N.  Y.  508, 521 ;  Rupp  v.  Blanchard, 
34  Barb.  627,  629;  Holmes  v.  Evans,  129  N.  Y.  140,  145; 
N.  W.  Mvi.  Life  Ins.  Co.  v.  Wrighi,  153  Wis.  252;  Richards 
son  V.  While,  167  Mass.  58;  Bowers  v.  Johnson,  49  N.  Y. 
432,  434;  Cuyler  v.  Wallace,  183  N.  Y.  291;  Donovan  v. 
Middlebrook,  95  App.  Div.  365.) 

For  these  reasons  we  think  the  judgment  should  be 
affirmed,  with  costs. 

Collin,  Cuddeback,  Pound  and  Andrews,  JJ.,  concur; 
Chase,  J.,  concurs  in  result;  Cardozo,  J.,  not  voting. 

Judgment  affirmed. 


Jennie  Herpe,  Respondent,  v.  Isidor  Herpe,  Defend- 
ant, and  The  German  Savings  Bank  of  Brooklyn, 
Appellant. 

Practice  —  amendmehts  —  Judgments  —  costs  —  clerical 
errors  or  omissions  in  judgments  or  mistakes  in  entry  thereof 
may  be  corrected  —  court  may  not  by  amendment  correct 
errors  in  substance  affecting  a  Judgment  —  to  withhold  or 
award  costs  is  a  substantive  part  of  a  Judgment  in  equity. 

1.  A  trial  court  has  no  revisory  or  appellate  jurisdiction  to  correct 
by  amendment  error  in  substance  affecting  a  judg:ment.  It  cannot, 
by  amendment,  change  a  judgment  in  matter  of  substance  for  error 
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committed  on  the  trial  or  in  the  decision,  or  limit  the  legal  effect 
of  it  to  meet  some  supposed  equity  subsequently  called  to  its  attention 
or  subsequently  arising.  It  cannot  correct  judicial  errors  either 
of  commission  or  omission.  Those  errors  are,  under  our  system  of 
procedure,  to  be  corrected  either  by  the  vacating  of  the  judgment  or 
by  an  appeal.  This  rule  is  not  in  conflict  with  the  provisions  of 
sections  723  and  724  of  the  Code  of  Civil  Procedure.  Those  pro- 
visions are  not  intended  to  affect  the  substantial  rights  of  parties. 

2.  Clerical  errors  or  a  mistake  in  the  entry  of  the  judgment  or  the 
omission  of  a  right  or  relief  to  which  a  party  is  entitled  as  a  matter 
of  coiu'se  may  alone  be  corrected  by  the  trial  court  through  an  amend- 
ment. A  provision  withholding  or  awarding  costs  is  a  substantive 
part  of  a  judgment  in  an  action  in  equity  and  cannot  be  amended. 

Herpe  v.  Herpe,  173  App.  Div.  967,  reversed. 

(Submitted  December  5,  1918;  decided  January  14,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  May  23,  1916,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  so  far  as  appealed  from. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Hector  McG.  Curren  for  appellant.  In  an  equitable 
action  the  awarding  of  costs  is  within  the  discretion  of 
the  trial  court  and  when  that  discretion  is  once  exercised, 
that  court  cannot  afterwards  amend  its  decision  in  that 
respect.  {Kieman  v.  Agricultural  Ins.  Co.,  3  App.  Div. 
26;  Barnes  v.  M.  R.  R.  T.  Co.,  44  App.  Div,  795;  BeaUie 
V.  QiiOj  15  Barb.  32;  Sabater  v.  Sabater,  7  App.Div.  70; 
Kennedy  v.  McKone,  10  App.  Div.  97;  N.  Y.  Ins.  Co. 
V.  N.  W.  Co. J  23  N.  Y.  357;  Buckingham  v.  Dickinson, 
54  N.  Y,  682;  Dalrymple  v.  Williams,  63  N.  Y,  361; 
Gennert  v.  Butterick  Pub.  Co.,  133  App.  Div.  86;  Foley 
V.  Foley,  15  App.  Div.  276.) 

Leo  Rosenberg  for  respondent.  A  party  seeking  a  favor 
of  the  court  must  abide  by  the  terms  imposed,  unless  the 
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judicial  discretion  be  abused  or  mistakenly  exercised. 
{Matter  of  Waverly  W.  W.  Co.,  85  N.  Y.  479;  Flannery 
V.  James  J  18  Wkly.  Dig.  557;  McCall  v.  McCall,  54 
N.  Y.  541;  De  Marco  v.  Mass.,  31  Misc.  Rep.  827;  Ridley 
V.  M.  Ry.  Co.y  72  Hun,  164;  Miller  v.  Sampson^  84  Misc. 
Rep.  412.)  The  court  below  had  the  power  to  amend 
its  judgment  by  awarding  the  costs  of  the  action  to  the 
plaintifif  in  lieu  of  vacating  the  Municipal  Court  judgment 
and  thus  practically  restore  the  plaintiff  to  the  position 
originally  occupied  by  her,  (Genet  v.  Del.  &  H.  Can. 
Co.y  136  N.  Y.  217.) 

Collin,  J,  The  action,  commenced  May  20, 1915,  was 
in  equity  to  secure  a  judgment  impressing  a  trust  upon  and 
adjudging  the  payment  to  the  plaintiff  of  a  sum  of  money 
deposited  with  the  German  Savings  Bank  of  Brooklyn,  the 
appellant,  by  Isidor  Herpe  in  the  name  of  I.  Herpe  in  trust 
for  Jennie  Herpe,  the  respondent.  Isidor  was  a  defend- 
ant in  the  action  and  defaulted  in  appearance  and  plead- 
ing. The  bank  by  an  answer  raised  issues  of  fact  and 
alleged,  as  a  setoff,  the  recovery  by  it  on  February  5, 
1915,  of  a  judgment  against  the  plaintiff  in  the  sum  of 
sixty  dollars  and  twelve  cents,  as  costs,  in  an  action  insti- 
tuted by  her  against  it  on  July  24,  1914.  The  plaintiff 
did  not  serve  a  reply.  On  November  3,  1915,  the  issues 
came  on  for  trial,  the  bank  failed  to  appear  and  an 
inquest  was  taken.  Before  further  action  was  had  the 
court  opened  the  default  of  the  bank  upon  condition  that 
it,  within  three  days  after  the  entry  of  the  order,  stipulate 
in  writing  to  offset  the  amount  of  its  judgment  of  sixty 
dollars  and  twelve  cents  against  the  taxable  costs  in  the 
present  action;  in  case  of  failure  to  stipulate  the  trial 
to  be  had  on  a  designated  day.  The  bank  did  not 
stipulate  and  failed  to  appear  at  the  trial  on  the  designated 
day.  The  court  thereupon  made  its  decision  and  adjudged 
that  the  deposit  was  the  property  of  and,  with  interest. 
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should  be  paid  to  the  plaintiff;  that  Isidor  Herpe  be 
barred  of  any  right  to  it;  that  the  counterclaim  of  the 
bank  be  dismissed  and  the  judgment  in  favor  of  the  bank 
against  the  plaintiff  entered  in  the  Municipal  Court  of 
the  city  of  New  York  (the  judgment  alleged  in  the 
answer)  be  vacated  and  discharged  of  record,  and  that 
the  judgment  so  directed  herein  be  without  costs.  Judg- 
ment of  such  provisions  and  effect  was  entered  December 
30,  1915.  Upon  the  motion  of  the  bank,  made  to  the 
Special  Term,  to  vacate  and  set  aside  such  judgment  in 
so  far  as  it  attempted  to  dismiss  the  counterclaim  of  the 
bank  and  to  vacate  and  discharge  the  judgment  of  the 
Municipal  Court,  opposed  by  the  plaintiff,  the  court 
ordered:  "  the  application  is  granted  amending  the 
judgment  in  so  far  as  it  orders  the  cancellation  of  the 
judgment  of  the  Municipal  Court.  It  is  also  fiuther 
amended  by  awarding  the  full  costs  of  the  action  to 
plaintiff."  On  January  26,  1916,  an  amending  judgment 
was  entered  awarding  the  plaintiff  costs  of  the  action. 
The  Appellate  Division,  upon  the  appeal  of  the  bank 
"  from  that  part  of  the  judgment  and  order  which  adjudges 
that  the  plaintiff  Jennie  Herpe,  do  recover  of  the  defend- 
ant, the  sum  of  $94.29,  the  costs  as  taxed,  and  that  the 
plaintiff  have  execution  therefor,''  affirmed  the  judgment 
and  from  the  judgment  of  affirmance  the  appeal  here  is 
taken. 

The  original  judgment,  in  so  far  as  it,  in  form,  vacated 
and  discharged  the  judgment  of  the  Municipal  Court 
in  favor  of  the  bank  and  against  the  plaintiff  here,  was 
manifestly  erroneous  and  illegal.  The  conclusion  that 
the  trial  court  had  not  the  power  to  so  adjudge  does  not 
require  discussion.  It  is  equally  manifest,  inasmuch  as 
the  action  is  in  equity,  that  the  trial  court  had  the  power 
to  adjudge,  as  it  did  originally,  that  costs  should  not  be 
awarded  to  either  of  the  parties. 

The  application  of  the  bank  for  the  vacating  or  setting 
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aside  of  the  erroneous  and  illegal  part  of  the  judgment 
was  legal  and  regular.  The  Code  of  Civil  Procedure 
provides:  "  A  party  aggrieved  may  appeal,  in  a  case 
prescribed  in  this  chapter,  except  where  the  judgment  or 
order,  of  which  he  complains,  was  rendered  ot  made  upon 
his  default/'  (Section  1294.)  The  bank,  having 
defaulted  at  the  trial,  adopted  the  proper  remedy. 

The  court  had  not  the  power  to  amend  the  judgment  by 
awarding  the  costs  of  the  action  to  the  plaintiff.  The 
rule  has  long  been  settled  and  inflexibly  applied  that  the 
trial  court  has  no  revisory  or  appellate  jurisdiction  to 
correct  by  amendment  error  in  substance  affecting  the 
judgment.  It  cannot,  by  amendment,  change  the  judg- 
ment in  matter  of  substance  for  error  committed  on  the 
trial  or  in  the  decision,  or  Hmit  the  legal  effect  of  it  to 
meet  some  supposed  equity  subsequently  called  to  its 
attention  or  subsequently  arising.  It  cannot  correct 
judicial  errors  either  of  commission  or  omission.  Those 
errors  are,  under  our  system  of  procedure,  to  be  corrected 
either  by  the  vacating  of  the  judgment  or  by  an  appeal. 
{Bohlen  v.  Met.  El.  Ry.  Co.,  121  N.  Y.  546;  Gagnon  v. 
United  States,  193  U.  S.  451;  Matter  of  Ungrichy  201 
N.  Y.  415,  418;  Heath  v.  New  York  Building  Loan  Bank- 
ing Co.,  146  N.  Y.  260;  Stannard  v.  Hubbell,  123  N.  Y. 
520;  Heinitz  v.  Darmstadt,  140  App.  Div.  252.)  The 
rule  is  not  in  conflict  with  the  provisions  of  sections  723 
and  724  of  the  Code  of  Civil  Procedure.  Those  pro- 
visions are  not  intended  to  affect  the  substantial  rights 
of  parties.  (Bohlen  v.  Met.  El.  Ry.  Co.,  121  N.  Y.  546; 
Heath  v.  New  York  Building  Loan  Banking  Co.,  146 
N.  Y.  260;  Chester  v.  Buffalo  Car  Mfg.  Co.,  183  N.  Y.  425.) 
Clerical  errors  or  a  mistake  in  the  entry  of  the  judgment 
or  the  omission  of  a  right  or  relief  to  which  a  party  is 
entitled  as  a  matter  of  course  may  alone  be  corrected  by 
the  trial  court  through  an  amendment.  {Bohlen  v. 
Met.  El.  Ry.  Co.,  121  N.  Y.  546;  Heath  v.  New  York 
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Building  Loan  Banking  Co.,  146  N.  Y.  260;  Com  Exchange 
Bank  of  Chicago  v.  Blye,  119  N.  Y.  414;  Card  v.  Meincke, 
70  Hun,  382.)  A  provision  withholding  or  awarding 
costs  is  a  substantive  part  of  a  judgment  in  an  action  in 
equity  and'  cannot  be  amended.  {Stevens  v.  Veriane, 
2  Lans.  90;  Smith  v.  Smith,  121  App.  Div.  480;  Foley  v. 
Foley,  15  App.  Div.  276.) 

The  record  presents  no  fact  which  makes  inappUcable 
to  the  amending  judgment  in  the  instant  case  those 
rules.  They  constrain  us  to  reverse  the  judgment  of  the 
Appellate  Division  and  the  part  of  the  amending  judgment 
of  the  Special  Term  appealed  from.  It  is  urged,  with 
reason,  that  the  bank  might,  with  complete  safety,  have 
prevented  the  prolonged  Utigation  by  an  action  of  inter- 
pleader under  the  Code  of  Civil  Procedure  (Section  820a) 
or  by  being  throughout  less  Utigious  and  heedless  of  the 
plaintiff's  equities.  Costs  of  the  appeals  should  not  be 
awarded  it. 

The  judgment  of  the  Appellate  Division  and  the 
judgment  of  January  26,  1915,  of  the  Special  Term 
so  far  as  appealed  from  should  be  reversed,  without 
costs 

HiscocK,  Ch.  J.,  Chase,  Cuddeback,  Hogan, 
McLaughlin  and  Crane,  JJ.,  concur. 

Judgment  accordingly. 
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Mary  R.  Wright  et  al.,  as  Trustees  under  the  Will  of 
James  H.  Wright,  Deceased,  Respondents,  v.  Mary 
R.  Wright  et  al.,  Defendants,  New  York  Public 
Library,  Respondent,  and  Knickerbocker  Hospital, 
Appellant. 

Tefltamentary  trust  —  gift  of  remainder  of  residuary  estate 
to  a  Ubrary  —  consolidation  of  such  library  with  a  munici- 
pal public  library  and  surrender  of  its  charter  before  ter- 
mination of  the  trust  estate  —  legacy  to  library  did  not  vest 
on  death  of  testator  and  library  having  ceased  to  exist  before 
life  estate  terminated,  the  legacy  lapsed  and  became  prop- 
erty as  to  which  testator  died  intestate  and  passed  to  his 
heirs  and  next  of  kin. 

1.  The  will  of  testator  provided  that  one-third  of  his  residuary 
estate  should  be  held  in  trust  during  the  life  of  a  named  beneficiary. 
After  her  death  and  after  payment  of  certain  specific  bequests  he 
directed  that  a  certain  sum  be  paid  from  this  portion  of  his  residuary 
estate  to  the  Washington  Heights  Library  in  the  city  of  New  York 
upon  condition  that  it  should  be  maintained  at  all  times  as  a  free  cir- 
culating library.  The  rest  of  the  one-third  so  bequeathed  he  directed 
to  be  given  an  institution  of  which  the  defendant,  the  Knickerbocker 
Hospital,  is  the  successor.  An  act  was  passed  (L.  1901,  ch.  57) 
whereby  it  was  in  substance  provided  that  any  corporation  carrying 
on  a  library  in  the  city  of  New  York  might  convey  and  transfer  all  of 
its  property  to  the  New  York  Public  library  on  such  terms,,  conditions 
and  limitations  as  might  be  agreed  upon  between  the  two  parties;  also 
that  the  regents  might  "  accept  a  surrender  of  the  charter  of  the 
library  corporation  so  conveying  its  property,  and  forever  discharge 
its  directors  or  trustees  from  their  trusts  in  the  premises,"  also  that 
*'  any  devise  or  bequest  contained  in  any  last  will  and  testament  made 
to  any  corporation  conveying  its  property  under  the  authority  of  this 
act,  whether  made  before  or  after  such  conveyance,  shall  not  fail  by 
reason  of  such  conveyance,  but  the  same  shall  enure  to  the  benefit 
of "  the  New  York  Public  Library.  After  the  passage  of  this  act 
and  before  the  expiration  of  the  foregoing  life  trust,  the  Washington 
Heights  Library  took  proper  steps  to  transfer  its  property  to  the  New 
York  Public  Library  and  surrender  its  charter,  and  subsequently  the 
board  of  regents  in  accordance  with  the  provisions  of  the  statute 
accepted  a  siurrender  of  the  charter  of  the  former  library  corporation. 
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The  sum  bequeathed  to  the  Washington  Heights  Library  is  claimed 
by  the  New  York  Public  Library  under  the  residuary  clause.  HM, 
that  the  bequest  in  favor  of  the  Washington  Heights  Library  did 
not  vest  on  the  death  of  the  testisktor;  and  that  before  that  corpora- 
tion became  entitled  to  its  legacy  under  the  wiU  it  had  absolutely 
ceased  to  exist  and  the  legacy,  therefore,  lapsed  and  did  not  pass  to 
the  New  York  Public  Library  as  its  successor  imder  the  foregoing 
proceedings.     (Matter  of  Bergdorf,  206  N.  Y.  309,  distinguished.) 

2.  While  as  a  general  rule  a  residuary  clause  will  include  and  be 
applicable  to  lapsed  legacies,  it  is  not  the  rule  in  respect  of  a  residuary 
clause  where  the  legacy  which  has  failed  and  lapsed  was  itself 
part  of  a  residue.  In  such  case,  on  failure  of  the  intended  legacy 
of  part  of  the  residuum,  the  part  as  to  which  disposition  has  failed  wili 
go  as  in  case  of  intestacy,  and  the  residuum  passing  under  the  residuary 
clause  will  not  be  augmented  by  a  "  residue  of  a  residue."  Hence,  the 
lapsed  legacy  does  not  fall  into  the  residuum  of  the  third  residuary 
portion  and  does  not  pass  under  the  residuary  clause  applicable  to 
that  portion  to  the  appellant  Knickerbocker  Hospital,  but  becomes 
property  as  to  which  the  testator  died  intestate  and  passes  to  his  heirs 
and  next  of  kin. 

Wnght  V.  WHght,  173  App.  Div.  966,  affirmed. 

(Argued  December  12,  1918;  decided  January  14,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  May  24,  1916,  aflBrming  a  judgment  in  favor  of 
defendant,  respondent,  entered  upon  the  report  of  a 
referee  in  an  action  brought  to  settle  judicially  the 
accounts  of  the  plaintiffs  as  trustees  under  the  will  of 
James  H.  Wright,  deceased. 

• 

Eli  J.  Blair  and  Frank  H.  Piatt  for  appellant.  The 
legacy  under  review  was  intended  for  the  Washington 
Heights  Library  and  not  the  New  York  Public  Library, 
Astor,  Lenox  and  Tilden  Foimdations.  This  was  testa- 
tor's intent  as  evidenced  by  his  will  and  all  the  surrounding 
circumstances.  (Matter  of  ThompsoUy  217  N.  Y.  Ill; 
Matter  of  Briggs,  180  App.  Div.  752;  Lewis  v.  Palmer ^ 
167  N.  Y.  Supp.  1053.)     The  legacy  in  issue  could  not 
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vest  in  the  Washington  Heights  library  until  the  date 
of  the  death  of  the  life  tenant.  The  said  Washington 
Heights  library  having  become  defunct  before  that  date, 
'  the  legacy  lapsed.  {Matter  of  Tamargo,  220  N.  Y.  225; 
Matter  of  Welhy  113  N.  Y.  396;  Union  Trust  Co.  v. 
Thompson,  87  Misc.  Rep.  31;  Sherman  v.  Richmond  Hose 
Co.f  101  Misc.  Rep.  62;  Trust  Co.  of  America  v.  United 
Box  Board  Co.,  213  N.  Y.  334;  Godwin  v.  Liberty- N assau 
Building  Co.,  144  App.  Div.  164;  Matter  of  Bain,  104 
Misc.  Rep.  508;  Booth  v.  Cornell,  2  Redf.  261;  Crum  v. 
Bliss,  47  Conn.  592.) 

George  L.  Shearer  for  defendant,  respondent.  The  con- 
veyance by  the  Washington  Heights  Free  Library  to 
the  New  York  PubUc  Library  effected  a  consoUdation 
of  the  two  corporations.  (L.  <fe  N.  R.  R.  Co.  v.  Kentucky, 
161  U.  S.  677;  Hale  v.  C.  R.  Co.,  161  Mass.  443;  McVickar 
V.  Ross,  55  Barb.  247;  Hurd  v.  N.  Y.  &  C.  S.  Laundry, 
29  Misc.  Rep.  183;  Montgomery  Co.  v.  Boring,  51  Ga. 
582;  Chicago  Ry.  Co.  v.  Ashling,  160  111.  373.)  By  express 
provision  of  law  the  New  York  Public  Library  is  entitled 
to  the  legacy  given  by  Mr.  Wright's  will.  (L.  1901, 
•  ch.  57.)  The  legacy  to  the  Washington  Heights  Library 
vested  at  the  testator's  death.  (Cons.  Laws,  ch.  50, 
§  59.)  If  the  legacy  to  the  library  had  lapsed,  the 
Knickerbocker  Hospital  would  not  be  entitled  to  that 
legacy.  (Kerr  v.  Dougherty,  79  N.  Y.  327;  Matter  of 
Hoffman,  201  N,  Y,  247;  Herzog  v.  Title  Guarantee  & 
Trust  Co.,  177  N.  Y.  86,) 

HiscocK,  Ch.  J,  The  questions  which  are  presented 
to  us  upon  this  appeal  arise  under  and  in  connection 
with  the  will  of  one  Wright.  For  several  years  before 
his  decease  Mr.  Wright  lived  in  the  territory  known  as 
Washington  Heights.  While  this  was  located  within 
the  limits  of  New  York  city  it  was  really  a  community  by 
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itself,  having  local  and  distinct  interests  and  institutions. 
Mr.  Wright,  who  was  a  man  of  large  means,  became 
interested  in  at  least  two  of  these  institutions  which 
are  the  contending  parties  upon  this  appeal.  These  were 
the  Washington  Heights  Library,  a  corporation  of  which 
the  name  was  subsequently  changed  to  that  of  Washington 
Heights  Free  Library,  and  the  Manhattan  Dispensary,  a 
corporation  of  which  the  name  was  subsequently  changed 
to  that  of  Knickerbocker  Hospital.  Without  going  too 
much  into  details  it  may  be  stated  generally  that  down  to 
and  for  several  years  after  the  death  of  Mr.  Wright  the 
former  institution  maintained  a  public  library  which  pos- 
sessed as  one  of  its  features  that  of  free  circulation  of  books 
in  the  community  in  question.  Mr.  Wright  seems  to 
have  been  a  contributor  to  the  support  of  these  insti- 
tutions during  life  and  he  attempted  by  his  will  to  make 
generous  provision  for  their  support  after  his  death. 

He  died  in  1894  and  thereupon  his  will  was  admitted 
to  probate.  It  disposed  of  a  large  amount  of  property 
and  most  of  its  provisions  are  not  of  any  consequence  in 
this  discussion.  After  making  many  specific  bequests 
he  made  provisions  which  present  the  questions  now 
under  consideration.  He  provided  that  in  case  he  died  . 
without  issue,  which  was  what  happened,  his  residuary 
estate  after  the  above  bequests  should  be  divided  by  his 
executors  into  three  parts  and  he  provided  for  the  dis- 
position of  the  third  of  these  residuary  parts  as  follows: 

"  My  executors  and  trustees  shall  hold  the  remaining 
one-third  part  of  my  residuary  estate  in  trust  to  receive 
the  rents,  issues  and  profits  thereof  during  the  Ufe  of  my 
said  sister  (duly  designated  in  the  will)  and  to  pay  the 
same  to  her  or  in  case  of  her  incapacity  to  apply  the  same 
for  her  personal  and  exclusive  use,  and  after  her  death 
either  after,  before  or  with  me,  to  pay  or  apply  such 
income  and  principal  as  follows  (and  then  after  various 
specific  bequests) : 
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"  (g)  I  direct  my  executors  and  trustees  to  pay  and 
deliver  to  the  Washington  Heights  Library,  in  the  City  of 
New  York,  upon  the  condition  that  it  shall  be  maintained 
at  all  times  as  a  free  circulating  hbrary,  the  sum  of  one 
hundred  thousand  dollars.     ♦    ♦    * 

"  (i)  All  the  rest,  residue  and  remainder  of  the  said 
one-third  part  of  my  residuary  estate,  shall  be  given 
and  deUvered  to  the  Manhattan  Dispensary  *  *  * 
the  principal  of  such  sum  to  be  kept  invested  and  the 
income  thereof  to  be  maintained  as  a  permanent  invest- 
ment during  the  continuing  operation  of  the  said 
Dispensary,     *     *     *.'' 

In  1892,  or  two  years  before  the  testator's  death, 
chapter  541  of  the  laws  of  that  year  was  passed,  per- 
mitting the  consolidation  of  hbrary  corporations  in  the 
city  of  New  York.  Provision  was  made  for  the  manner 
in  which  consent  to  such  consoUdation  was  to  be  obtained 
from  directors  or  trustees  and  stockholders  in  case  there 
were  any;  that  on  completion  of  the  consoUdation  all 
manner  of  rights  and  privileges  and  every  species  of 
property  theretofore  belonging  to  the  separate  companies 
should  be  deemed  to  be  transferred  to  and  vested  in  the 
new  corporation;  that  rights  of  creditors  of  the  indi- 
vidual companies  should  not  be  impaired  but  should 
become  habiUties  of  the  consolidated  company  and  that 
pending  suits  should  not  be  affected.  In  1894  and  after 
the  death  of  the  testator  an  amendment  to  this  act  was 
adopted  wherein  and  whereby  the  express  attempt  was 
made  to  prevent  the  abatement  of  legacies  and  bequests 
to  a  hbrary  corporation  entering  into  such  a  consoUdation 
and  to  preserve  the  same  for  the  benefit  of  the  consoUdated 
corporation. 

The  New  York  PubUc  Library  was  organized  by  what 
amounted  to  a  consoUdation  of  the  Astor,  Lenox  and 
Tilden  Libraries  under  the  name  New  York  PubUc 
Library,    Astor,    Lenox    and    Tilden    Foundations.     In 
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1901  and  several  years  after  the  will  of  the  testator  had 
become  effective  an  act  was  passed,  being  chapter  57  of 
the  laws  of  that  year,  which  is  of  supreme  importance 
to  respondent's  claim  and  whereby  it  was  in  substance 
provided  amongst  other  things  that  any  corporation 
carrying  on  a  library  in  the  city  of  New  York  might 
convey  and  transfer  all  of  its  property  to  said  New  York 
Public  Library  on  such  terms,  conditions  and  limitations 
as  might  be  agreed  upon  between  the  two  parties,  provision 
being  made  for  the  manner  in  which  this  agreement  should 
be  authorized  and  executed;  also  that  the  regents  of  the 
university  on  being  satisfied  that  any  such  library  cor- 
poration had  conveyed  all  of  its  property  to  the  said 
New  York  Public  Library  under  the  authority  of  such  act 
might  "  accept  a  surrender  of  the  charter  of  the  library 
corporation  so  conveying  its  property,  and  forever  dis- 
charge its  directors  or  trustees  from  their  trusts  in  the 
premises; "  that  the  New  York  Public  Library  should 
have  power  to  hold  and  enjoy  the  property  so  conveyed 
to  it  and  power  to  dispose  of  the  same;  also  that  "  any 
devise  or  bequest  contained  in  any  last  will  and  testa- 
ment made  to  any  corporation  conveying  its  property 
under  the  authority  of  this  act,  whether  made  before  or 
after  such  conveyance,  shall  not  fail  by  reason  of  such 
conveyance,  but  the  same  shall  enure  to  the  benefit 
of ''  such  New  York  Public  Library. 

Some  time  after  the  passage  of  this  act  and  before 
the  death  of  the  testator's  sister,  who  as  already  stated 
had  a  Ufe  interest  in  the  residuary  part  from  which  the 
bequest  to  the  Washington  Heights  Library  was  to  be 
paid,  said  latter  corporation  took  proper  steps  imder  the 
provisions  of  said  act  of  1901  to  transfer  its  prop)erty 
to  the  New  York  Public  Library  and  surrender  its  charter. 
It  executed  a  proper  and  effective  conveyance  of  its 
property  to  the  latter  under  an  agreement  whereby 
that  corporation  in  effect  undertook  to  maintain  in  the 
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region  known  as  Washington  Heights  a  pubUc  library 
such  as  had  theretofore  been  maintained  by  the  Washing- 
ton Heights  Library,  and  subsequently  on  proper  proof 
of  this  conveyance  and  agreement  the  board  of  regents 
duly  and  m  accordance  with  the  provisions  of  said 
statute  accepted  a  surrender  of  the  charter  of  said  former 
Ubrary  corporation.  Thereafter  the  sister,  who  was  the 
life  beneficiary,  having  died,  the  question  arose  concerning 
the  disposition  of  the  bequest  of  one  hundred  thousand 
dollars  by  the  terms  of  the  will  made  payable  to  the 
Washington  Heights  Library.  It  was  and  is  contended  by 
the  Knickerbocker  Hospital  that  said  Ubrary  corporation 
before  the  bequest  to  it  had  in  any  manner  vested  or 
become  payable  had  ceased  to  exist  by  reason  of  the 
proceedings  referred  to  and  that,  therefore,  the  legacy 
to  it  lapsed  and  passed  under  the  residuary  bequest  to 
the  hospital.  The  New  York  Public  Library  on  the 
contrary  contends,  and  with  it  thus  far  the  courts  have 
agreed,  that  urder  the  act  of  1901  and  the  steps  taken 
in  pursuance  thereof  by  and  between  it  and  the  Washing- 
ton Heights  Dbrary  the  bequest  has  been  preserved  and 
passes  to  it  as  in  some  manner  the  successor  to  the 
Washington  Heights  Library,  With  this  view  we  are 
unable  to  agree. 

Some  attempt,  rather  half-hearted  as  it  seems  to  us, 
is  made  to  argue  that  the  bequest  in  favor  of  the  Washing- 
ton Heights  Library  vested  on  the  death  of  the  testator 
and  that  payment  of  it  was  only  postponed  until  the 
death  of  the  Hfe  beneficiary.  If  this  were  so  it  would  of 
course  be  a  complete  answer  to  the  claim  of  the  hospital 
and  would  clearly  and  fully  sustain  the  judgment  which 
has  been  rendered.  It  seems  to  us  very  clear,  however, 
that  the  legacy  did  not  thus  vest.  The  only  bequest 
to  the  Washington  Heights  Library  was  by  means  of 
a  trust  with  a  direction  "  to  pay  and  dehver ''  to  it 
after  the  death  of  the  Ufe  beneficiary  under  the  trust. 
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There  are  in  the  will  no  words  or  provisions  which 
directly  or  indirectly  import  a  present  or  vested  gift  or 
which  indicate  such  an  intent.  The  testamentary  dis- 
position is  to  the  trustees  in  trust  to  collect  the  rents, 
issues  and  profits  of  this  portion  of  the  residuary  estate 
during  the  life  of  the  testator's  sister  and  to  pay  the  same 
to  her  and  ''  after  her  death  either  after,  before  or  with 
me  to  pay  or  apply  such  income  and  principal  as  follows," 
and  then  after  other  clauses  the  direction  to  the  executors 
and  trustees  is  to  pay  and  deliver  to  the  library  as  already 
indicated.  Under  these  circumstances  we  have  the  simple 
case,  free  from  complications,  where  there  is  no  gift  but 
by  direction  to  trustees  to  pay  at  a  future  time,  and  in 
such  a  case  it  is  p)erfectly  well  settled  that  the  legacy 
will  not  vest  in  the  beneficiary  until  the  time  for  pay- 
ment arrives.  (Warner  v.  Durant,  76  N.  Y.  133;  Smith 
V.  Edwards  J  88  N.  Y.  92,  109;  Delafield  v.  Shipman, 
103  N.  Y.  463;  Shipman  v.' Rollins,  98  N.  Y.  311;  Rudd 
V.  Cornell,  171  N.  Y.  114.) 

Thus  it  results  on  this  branch  of  the  case  that  respond- 
ent is  compelled  to  sustain  the  proposition  that  by  virtue 
of  the  statute  of  1901,  passed  long  after  testator's  will 
had  taken  effect,  and  the  acts  performed  thereunder,  the 
New  York  PubUc  Library  has  been  substituted  as  a 
legatee  for  the  Washington  Heights  Library  and  is  entitled 
to  the  legacy  by  the  will  specifically  and  exclusively 
given  to  the  latter.  This  proposition,  that  the  legislature 
by  act  passed  long  after  a  will  has  gone  into  effect  may 
provide  for  the  substitution  of  some  new  person  as  legatee 
in  the  place  of  the  one  named  in  the  will,  is  certainly 
a  radical  one  and  before  we  can  assent  to  it  there  should 
be  pointed  out  some  certain  and  undoubted  foundation 
upon  which  it  may  rest.  In  our  opinion  there  has  been 
an  utter  failure  to  do  this  in  this  case.  Even  if  we 
should  assume  that  with  legislative  aid  there  might  be 
such  a  consoUdation  or  merger  of  one  corporation  with 


Wright  v,  Wright.  337 

1919.]  Opinion,  per  HiscocK,  Ch,  J.  [226  N.  Y.] 

or  in  another  as  would  make  the  latter  the  successor 
of  the  former  and  cany  to  it  the  enjoyment  of  bequests 
to  the  former,  not  vested  at  the  time  of  merger  or 
consolidation,  such  assmnption  will  not  save  the  present 
claim  of  the  respondent.  In  a  legal  sense  there  was  no 
consolidation  or  merger  by  the  Washington  Heights 
Library  with  or  in  the  New  York  Public  Library  and 
the  latter  did  not  in  any  legal  sense  become  th6  successor 
of  the  former  so  as  thereby  to  be  entitled  to  its  corporate 
rights  and  privileges.  In  a  popular  sense  it  is  true  that 
the  continuing  corporation  undertook  to  cany  out,  and 
we  will  assiune  did  cany  out,  the  objects  and  duties 
of  the  former  in  the  way  of  maintaining  a  free  reference 
and  circulating  hbrary  in  the  community  known  as 
Washington  Heights.  But  this  was  under  a  contract 
which  in  no  proper  sense  made  one  corporation  the  suc- 
cessor to  or  embodiment  of  the  other.  Under  the  statute 
of  1901  the  Washington  Heights  Library  was  permitted 
in  effect  to  convey  all  of  its  property  to  the  New  York 
Pubhc  Library  under  an  agreement  by  which  the  latter 
undertook  to  discharge  the  functions  of  the  former.  But 
it  was  part  of  the  provisions  which  authorized  this  that 
after  it  had  been  done  the  Washington  Heights  Library 
should  be  entitled  to  siurender  its  charter  and  become 
extinct  and  this  was  what  happened.  It  thus  came  about 
that  before  the  Washington  Heights  Library  became 
entitled  to  its  legacy  under  the  Wright  will  it  had 
absolutely  ceased* to  exist  and  the  legacy  had  lapsed. 
Between  it  and  the  New  York  Public  Library  there  is 
and  can  be  no  connection  or  succession  as  to  this  legacy 
because  the  end  of  the  Washington  Heights  Library  has 
not  been  merger  or  devolution  into  another  corporation 
but  absolute  extinction  under  the  statute.  It  seems  to 
be  so  plain  as  not  to  permit  serious  doubt  that  under  these 
circumstances  the  legislature  could  not  permit  or  authorize 
a  new  corporation  to  take  the  place  of  one  becoming 
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extinct,  for  the  purpose  of  securing  a  legacy  vesting  and 
becoming  payable  some  time  after  the  corporate  death 
of  the  legatee. 

The  case  of  Matter  of  Bergdorf  (206  N.  Y.  309)  has 
been  cited  with  apparent  confidence  as  sustaining  the 
views  which  have  led  to  the  judgment  thus  far  rendered. 
A  reasonably  careful  consideration  of  that  case,  however, 
seems  to  make  it  plain  that,  so  far  as  applicable,  its  author- 
ity and  reasoning  are  entirely  opposed  to  rather  than  in 
support  of  the  judgment  which  has  been  rendered  herein. 
In  that  case  the  Morton  Trust  Company  was  merged 
with  the  Guaranty  Trust  Company  under  provisions  of 
the  Banking  Law  which,  amongst  other  things,  provided 
that  upon  such  a  merger  all  the  rights,  franchises  and 
interests  of  the  corporation  merging  should  be  deemed 
to  be  transferred  to  and  vested  in  the  corporation  into 
which  it  was  merged.  Under  the  will  there  involved  the 
Morton  Trust  Company  had  been  appointed  an  executor 
and  the  question  was  whether  the  right  to  this  executor- 
ship passed  to  the  Guaranty  Trust  Company  into  which 
the  Morton  Trust  Company  had  been  merged.  In  that 
case  the  statute  authorizing  such  a  merger  and  providing 
for  the  transfer  of  rights,  privileges  and  property  above 
referred  to  had  existed  for  many  years  and  the  merger  itself 
took  place  a  year  before  the  testator  died  and  his  will  went 
into  effect.  Under  these  circumstances  it  was  held  by  the 
court,  concurring  in  the  opinion  of  Judge  Collin,  that  the 
Morton  Trust  Company  did  not  continue  to  exist  within 
or  as  a  part  of  the  Guaranty  Trust  Company  and  the 
two  were  not  identical ;  that  as  a  legal  being,  a  corporate 
entity,  the  Morton  Trust  Company  retained  the  one 
activity  and  power  provided  by  the  statute  of  suing  and 
being  sued  and  that  otherwise  it  was  non-existent,  and 
certainly  if  that  was  true  in  that  case  it  is  true  in  this 
case  where  by  action  under  the  statute  the  Washington 
Heights  Library  has  absolutely  surrendered  its  charter 
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and  ceased  to  exist.  Judge  Colun  then,  however, 
pomted  out  that  the  right  to  make  testamentary  dis- 
position was  not  an  inherent  one  but  was  conferred  by 
statute  and  subject  to  regulation,  and  that,  therefore, 
"  It  was  within  the  power  of  the  legislature  to  enact 
that  a  trust  company,  into  which  another  trust  company 
lawfully  designated  as  an  executor  had  been  merged 
subsequent  to  the  making  and  prior  to  the  probate  of  the 
vriUy  should  be  the  transferee  of  the  privilege  or  right  of 
being  the  executor."  (p.  316.)  And  throughout  the  opin- 
ion holding  that  the  Guaranty  Trust  Company  was  enti- 
tled to  take  and  administer  the  executorship  which  had 
originally  been  conferred  upon  the  Morton  Trust  Com- 
pany there  is  emphasized  the  fact  that  the  statute  per- 
mitting this  was  passed  and  the  merger  itself  accomplished 
before  the  will  went  into  effect  and  that  the  testator  in 
making  his  will  and  enjoying  the  testamentary  privileges 
conferred  by  the  statute  did  so  subject  to  the  statutory 
provisions  then  under  consideration.  That  controlling 
feature  is  lacking  in  this  case.  The  general  statute  pro- 
viding for  the  consolidation  of  library  corporations  as  it 
existed  at  the  time  testator  died  and  the  substance  of 
which  has  been  quoted,  did  not  authorize  what  has  been 
done.  Support  for  the  judgment  which  has  been  rendered 
can  only  be  sought  for  in  the  act  taking  effect  after  the 
probate  of  the  will  and  whereby  the  attempt  is  made 
to  substitute  a  new  legatee  in  the  place  of  the  one  who 
has  been  named  by  the  testator. 

I  now  come  to  the  remaining  question  which  arises 
whether  the  lapsed  legacy  intended  for  the  Washington 
Heights  Library  falls  into  the  residuum  of  the  third 
residuary  portion  which  we  have  been  considering  and 
passes  under  the  residuary  clause  applicable  to  that 
portion,  to  the  appellant  Knickerbocker  Hospital,  or 
whether  it  becomes  property  as  to  which  the  testator  has 
died  intestate  and  which  should  pass  to  his  heirs  and  next 
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of  kin.    In  the  latter  case  of  course  the  appellant  can  gain 
no  advantage  from  the  lapse  of  the  legacy. 

It  is  the  familiar  rule  that  a  general  residuary  clause 
will  include  and  be  applicable  to  lapsed  legacies.  This 
rule  also  governs  devises  of  real  estate  which  fail.  So 
anxious  is  the  law  to  avoid  intestacy  that  where  the 
language  of  a  residuary  clause  is  ambiguous  the  courts 
will  give  it  a  broad  rather  than  a  restricted  interpretation 
so  as  to  include  such  legacies.  {Lamb  v.  Law6,  131 
N.  Y.  227,  234.) 

While,  however,  this  is  the  general  rule  in  respect 
of  residuary  clauses  it  is  not  the  rule  in  respect  of  a 
residuary  clause  where  the  legacy  which  has  failed  and 
lapsed  was  intended  to  be  a  disposition  of  part  of  the 
residue.  In  such  a  case,  on  failure  of  the  intended  legacy 
of  part  of  the  residuum,  the  part  as  to  which  disposition 
has  failed  will  go  as  in  case  of  intestacy  and  the  residuum 
passing  under  the  residuary  clause  will  not  be  augmented 
by  a  "  residue  of  a  residue."  The  reason  for  this  dis- 
tinction in  most  cases  is  not  very  apparent,  satisfactory 
or  convincing.  The  one  most  often  given  is  based  on 
the  assumption  that  it  could  not  have  been  the  intent 
of  the  testator  in  disposing  of  his  residuary  estate  that 
a  bequest  of  the  residue  thereof  should  be  augmented 
by  the  lapse  of  other  bequests  from  such  residuum. 
(2  Redfield  on  Wills  [2d  ed.],  118, 119.)  While  this  course 
of  reasoning  has  some  apparent  force  where  the  residuum 
consists  of  a  definite  sum  or  specific  property  and  where 
it  might  be  assumed  that  the  testator  by  the  residuary 
clause  intended  to  make  a  definite  bequest,  it  is  difficult 
to  appreciate  the  force  of  the  reason  in  such  a  case  as 
the  present  one  where  the  residuum  to  be  disposed  of 
consists  of  a  certain  portion  of  an  estate  of  unknown 
value  and  where  there  seems  to  be  no  good  groimd  for 
withholding  application  to  the  residuary  clause  and 
lapsed  legacy  of  the  principles  ordinarily  covering  such 
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a  situation.  However,  without  attempting  to  justify  this 
distinction  as  logical  or  reasonable  in  most  cases  we 
nevertheless  are  forced  to  realize  that  as  the  result  of 
inheritance  and  frequent  repetition  the  rule  has  become 
too  firmly  estabUshed  to  be  disregarded.  (Redfield  on 
Wills  [2d  ed.],  vol.  2,  pp.  117,  119;  Thompson  on  Wills, 
§  308;  Page  v.  Leapingwell,  18  Ves.  463,  465;  Wright  v. 
Weston,  26  Beav.  429;  Lloyd  v.  Lloyd,  4  Beav.  231; 
Green  v.  Pertwee,  5  Hare's  Ch.  249;  Stetson  v.  Eastman, 
84  Me.  366;  Floyd  v.  Barker,  1  Paige,  480,  482;  Beekman 
v.  Bonsar,  23  N.  Y.  298,  312;  Kerr  v.  Dougherty,  79 
N.  Y.  327,  346,  347;  Hard  v.  Ashley,  117  N.  Y.  606,  616; 
Booth  V.  Baptist  Church,  126  N.  Y.  215,  245;  Morton  v. 
Woodbury,  153  N.  Y.  243,  253;  Matter  of  Hoffman,  201 
N.  Y.  247,  254;  Matter  of  Woolley,  78  App.  Div.  224.) 
We  see  no  escape  from  it  as  appUed  to  the  lapsed  legacy 
which  we  have  been  considering.  Under  it,  the  appellant 
has  no  right  to  the  legacy  or  to  object  to  the  receipt 
of  it  by  the  respondent  even  though  the  latter  is  not 
entitled  thereto.  The  ones  to  object  were  the  heirs  and 
next  of  kin  of  the  testator.  Apparently  they  are  satisfied; 
at  least  they  are  not  here  appealing. 

We  think  that  the  judgment  must  be  affirmed,  with 
costs. 

Chase,  Collin,  Cuddeback,  Pound  and  Andrews,  JJ., 
concur;  Cardozo,  J.,  concurs  in  result. 

Judgment  affirmed.   . 
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Merritt  Hull,  Appellant,  v.  John  Hull,  Jr.,  Indi- 
vidually and  as  Executor  of  John  Hull,  Sr.,  Deceased, 
et  al.,  Respondents,  Impleaded  with  Anoth  r. 

Pleading  —  assiffnment  of  interest  in  estate  —  delivery  to 
executor  in  escrow  —  complaint  alleging  that  executor  wrong- 
fuUy  filed  such  assignment  states  cause  of  action  —  when 
faUure  of  assignor  to  raise  question  upon  judicial  settlement 
a  bar  to  the  action  —  demurrers  to  such  defense  and  to  counter- 
claims when  overruled  —  plaintiff  permitted  to  withdraw 
demurrers. 

1.  The  complaint  alleges  that  plaintiff,  at  the  request  of  a  brother 
who  was  executor  of  their  father's  will,  assigned  to  two  other  brothers 
all  of  his  interest  in  his  father's  estate  upon  the  understanding  and 
agreement  that  the  assignment  was  not  to  have  a  legal  inception 
until  such  time  as  plaintiff  should  direct  a  delivery  of  the  same  to 
the  assignees;  that  in  violation  of  such  terms,  without  notice  to  or 
knowledge  of  plaintiff,  the  executor  filed  the  same  together  with  his 
final  account  as  executor  in  Surrogate's  Court  and  claimed  that  a 
portion  of  the  payments  made  by  him  to  the  two  assignees  was  made 
piursuant  to  the  assignment.  On  demurrer,  held,  that  although 
insufficient  to  support  a  charge  of  fraud  or  to  justify  cancellation 
of  the  instrument,  the  pleading  states  facts  sufficient  to  constitute 
a  cause  of  action  against  the  executor. 

2.  Under  section  2472a  of  the  Code  of  Civil  Procedure  (in  effect 
May  5,  1914),  enlarging  the  jurisdiction  of  a  Surrogate's  Court,  il  was 
clothed  with  jurisdiction  upon  a  judicial  settlement  of  the  accounts  of 
an  executor  "  to  ascertain  the  title  to  any  legacy  or  distributive 
share  "  and  "  to  exercise  all  other  power  legal  or  equitable  necessary 
to  the  complete  disposition  of  the  matter."  Hence,  upon  the  judicial 
settlement  of  the  accounts  of  the  executor,  the  plaintiff,  having  been 
made  a  party  thereto,  was  at  liberty  to  file  objections  to  the  account 
presented  by  the  executor  and  contest  the  validity  of  any  payments 
made  by  him  under  or  by  reason  of  the  assignment  in  question  and  to 
assert  title  in  himself  to  the  legacy  and  to  have  the  question  of  title 
to  the  same  determined  in  that  proceeding,  and  where  he  omitted 
to  assert  his  legal  rights  upon  such  settlement,  the  decree  of  the 
Surrogate's  Court  thereon  is  conclusive  evidence  against  him  that  the 
items  allowed  to  the  executor  for  moneys  paid  to  legatees  were  correct 
and  a  defense  setting  up  the  decree  made  on  the  judicial  settlement 
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is  sufficient  to  constitute  a  bar  to  the  maintenance  of  this  action. 
A  demurrer  to  such  defense,  therefore,  was  properly  overruled,  but  as 
the  complaint  states  a  cause  of  action  on  contract  against  the  executor, 
the  plaintiff  should  be  permitted  to  withdraw  his  demurrer. 

3.  A  demurrer  to  separate  defenses  set  up  in  the  answer  of  the 
defendant  executor  alleging  counterclaims  against  the  plaintiff  in 
favor  of  said  defendant  was  properly  overruled.  The  complaint 
alleged  a  contractual  relationship  between  the  plaintiff  and  said 
defendant,  and  a  breach  thereof  by  the  latter.  The  counterclaim 
stated  a  cause  of  action  on  contract  existing  at  the  commencement 
of  the  action.  It  was  error,  however,  to  grant  judgment  in  favor 
of  such  defendant  for  the  amount  of  the  counterclaims.  The  only 
question  presented  by  the  demurrer  was  whether  or  not  the  counter- 
claims were  properly  alleged  as  such  and  of  the  character  specified  in 
section  501  of  the  Code  of  Civil  Procedure, 

4.  A  demturer  to  a  separate  defense  contained  in  the  answer  of  one 
of  defendant  assignees  which  stated  not  only  a  cause  of  action  arising 
out  of  the  transaction  set  forth  in  the  complaint  and  connected  with 
the  subject-matter  of  the  action,  but  likewise  a  cause  of  action  upon 
contract  existing  at  the  commencement  of  the  action,  was  properly 
overruled  but  though  the  complaint  fails  to  state  a  cause  of  action 
against  said  defendant,  the  court  was  in  error  in  dismissing  the  com- 
plaint as  against  him  and  awarding  him  final  judgment  on  the  counter- 
claim, as  he  was  not  at  liberty  to  challenge  the  sufficiency  of  the  same 
on  the  argument  of  that  demurrer. 

Hvll  V.  Hull,  172  App.  Div.  287,  modified. 

(Argued  November  14,  1918;  decided  January  21,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  third  judicial  department, 
entered  May  8,  1916,  affirming  a  final  judgment  of  Special 
Term  which  dismissed  the  complaint  on  the  merits  as 
to  each  of  the  respondents,  overruled  a  demurrer  to  a 
separate  defense  contained  in  the  answer  of  John  Hull, 
Jr.,  interposed  by  plaintiff  upon  the  ground  of  insufficiency 
thereof  as  a  defense,  and  a  further  demurrer  to  two 
additional  separate  defenses  and  counterclaims  in  the 
same  answer,  and  awarding  to  John  Hull,  Jr.,  affirmative 
judgment  on  the  counterclaims.  Also,  overruling  demur- 
rer interposed  by  plaintiff  to  a  separate  defense  and 
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counterclaim  set  out  in  the  answer  of  the  defendant 
Frank  Hull,  and  awarding  said  defendant  affirmative 
judgment  for  the  amount  of  the  counterclaim. 

The  substance  of  the  several  pleadings  together  with 
the  facts,  so  far  as  material,  appear  in  the  opinion. 

Thomas  B.  Merchant  for  appellant.  The  complaint 
states  a  cause  of  action  in  equity.  (Stiebel  v.  Grosburg, 
202  N.  Y.  266;  Murtha  v.  Curleyy  90  N.  Y.  372;  Seely 
V.  Seely,  164  App.  Div.  650;  McHenry  v.  Hazard,  45 
N.  Y.  580;  Dederer  v.  Voorhies,  81  N.  Y.  153;  Ward  v. 
Tovm  of  Southfield,  102  N.  Y.  287;  Becker  v.  Church,  115 
N.  Y.  562;  Mayor  v.  Brady,  115  N.  Y.  599;  Kley  v. 
Healy,  127  N.  Y.  555;  Stevens  v.  C.  N.  Bank,  144  N.  Y. 
50;  Warren  v.  Union  Bank,  157  N.  Y.  259.)  The 
defense  in  paragraph  3  of  the  answer  of  John  Hull, 
Jr.,  is  insufficient  in  law  upon  the  face  thereof.  {Douglass 
V.  Phenix  Ins.  Co.,  138  N.  Y.  209;  People  ex  rel.  McEnroe 
V,  Wells,  89  App.  Div.  89;  Matter  of  Schnabel,  202  N.  Y. 
134;  Matter  of  Farley,  91  Misc.  Rep.  185.)  The  counter- 
claims in  the  separate  answers  of  the  respondents  are  not, 
and  neither  of  them  is,  of  the  character  specified  in 
section  501  of  the  Code  of  Civil  Procedure.  (Morris  v. 
Windsor  Trust  Co.,  213  N.  Y.  27;  Fulton  Co.  G.  <St  E. 
Co.  V.  Hudson  Riv.  T.  Co.,  200  N.  Y.  287;  Britton  v. 
Ferrin,  171  N.  Y.  235;  Dinan  v.  Coneys,  143  N.  Y.  544; 
Rothschild  v.  Whitman,  132  N.  Y.  472;  People  v.  Dennison, 
84  N.  Y.  272;  Sugden  v.  Magnolia  Metal  Co.,  58  App. 
Div.  236;  171  N.  Y.  697.) 

4. 

Leon  C.  Rhodes  for  John  Hull,  Jr.,  individually  and  as 
executor,  respondent.  The  complaint  fails  to  state  a 
cause  of  action  in  equity.  (Day  v.  Sizer,  Clarke,  136; 
Hutchinson  v.  Brovm,  Clarke,  408;  DeMiU  v.  Hill,  89 
Hun,  56;  Long  v.  Warren,  68  N.  Y.  426;  Redmond  v. 
Tone,  32  N.  Y.  S.  R.  260;  Harlow  v.  La  Brum,  82  Hun, 
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292;  161  N.  Y.  278;  BuOer  v.  Viele,  44  Barb.  166; 
Lawrence  v.  Foxwell,  17  J.  &  S.  273;  4  Civ.  Pro.  Rep. 
340;  Wood  v.  Amory,  106  N.  Y.  278;  Lynch  v.  Bowling, 
1  City  Ct.  Rep.  163;  Francis  v.  N.  Y.  &  B.  El  Ry.  Co., 
17  Abb.  [N.  C]  1;  Construction  Reporter  Co.  v.  Crow- 
inshieldy  16  Misc.  Rep.  381.)  The  complaint  fails  to 
state  facts  sufficient  to  constitute  a  cause  of  action  at 
law  against  the  defendant  John  Hull,  Jr.  (Gilbert  v. 
Taylor,  148  N.  Y.  298;  Sharp  v.  Rose,  49  N.  Y.  S.  R. 
420;  139  N.  Y.  652;  Chapman  v.  Forbes,  123  N.  Y.  532; 
Beers  v.  Strong,  128  App.  Div.  20;  Conkling  v.  Weather- 
wax,  90  App.  Div.  586.)  The  defense  contained  in 
paragraph  3  of  the  answer  of  the  defendant  John 
Hull,  Jr.,  is  sufficient  in  law  upon  the  face  thereof. 
{Smith  V.  Smith,  79  N.  Y.  634;  Patrick  v.  Shaffer,  94 
N.  Y.  423;  Jordan  v.  Van  Epps,  85  N.  Y.  427;  Matter 
of  Randall,  152  N.  Y.  508;  Matter  of  Bollard,  74  Misc. 
Rep.  312;  149  App.  Div.  926;  Matter  of  Carey,  77  Misc. 
Rep.  602;  Matter  of  Higgins,  81  Misc.  Rep.  579;  Matter 
of  Delgado,  79  Misc.  Rep.  590;  Matter  of  Clyne,  72  Misc* 
Rep.  693.)  The  counterclaims  contained  in  paragraphs 
7  and  8  of  the  answer  of  the  defendant,  John  Hull,  Jr., 
are  sufficient  in  law  and  of  the  character  specified  in  sec- 
tion 501  of  the  Code.  (Strough  v.  Bd.  of  Supervisors, 
119  N.  Y.  212;  Roberts  v.  Ely,  113  N.  Y.  128;  Ross  v. 
Curtiss,  30  Barb.  238;  31  N.  Y.  606;  Sage  v.  Culver, 
147  N.  Y.  241;  Zebley  v.  F.  L.  &  T.  Co.,  139  N.  Y.  461.) 

Harry  C  Walker  for  Frank  Hull,  respondent.  The 
counterclaim  contained  in  paragraph  6  of  the  answer 
of  defendant  Frank  HuD,  is  sufficient.  {Carpenter  v. 
M.  L,  Ins.  Co.,  93  N.  Y.  552;  Strough  v.  Board  of  Super- 
visors, 119  N.  Y.  212;  Roberts  v.  Ely,  113  N.  Y.  128; 
Chapman  v.  Forbes,  123  N.  Y.  532;  Code  Civ.  Pro. 
§§  501,  509;  Sadlier  v.  City  of  New  York,  185  N.  Y. 
408;  Coatsworth  v.  L.  V.  R.  R.  Co.,  156  N.  Y.  451.) 
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HoGAN,  J.  The  complaint  alleges  that  plaintiff  and 
the  defendants  are  brothers,  sons  of  John  Hull,  Sr.,  who 
died  June  25th,  1897,  leaving  a  last  will  which  was  duly 
admitted  to  probate,  the  issuance  of  letters  testamentary 
thereon  to  defendant  John  Hull,  Jr.,  the  executor  named 
therein,  who  duly  qualified.  That  under  the  terms  of 
said  will  plaintiff  was  given  a  residuary  interest  of  one- 
seventh  in  said  estate  which  amounts  to  more  than 
$1,478.25,  no  part  of  which  has  been  paid;  that  on 
August  18,  1899,  plaintiff  at  the  request  of  John  Hull, 
Jr.,  executed,  acknowledged  and  delivered  to  the  latter 
an  assignment,  under  seal  (set  out  at  length  in  the  com- 
plaint), which  in  effect  recites  that  for  a  valuable  con- 
sideration paid  plaintiff  by  James  HuD  and  Frank  Hull, 
plaintiff  assigned  to  them  all  right,  title  and  interest  he 
had  in  the  estate  of  John  Hull,  Sr.,  as  legatee  or  otherwise 
and  authorized  the  assignees  to  execute  and  deliver  aU 
vouchers,  receipts,  etc.,  in  satisfaction  thereof.  That 
defendant  John  Hull,  Jr.,  fraudulently  represented  to 
plaintiff  that  it  would  be  for  plaintiff's  interest  to  execute 
and  deliver  said  assignment,  and  promised  to  hold  the 
same  in  escrow  until  plaintiff  authorized  a  delivery  thereof 
and  in  reliance  upon  such  representations  the  assignment 
was  deUvered.  That  plaintiff  never  authorized  a  delivery 
of  the  assignment  and  same  was  never  delivered;  that 
the  assignment  was  without  consideration.  That  James 
Hull  and  Frank  Hull,  defendants,  never  requested  or 
authorized  John  Hull,  Jr.,  to  prociu'e  such  assignment 
for  them  or  either  of  them.  That  defendants  James  and 
Frank  Hull  were  Ukewise  residuary  legatees  imder  the 
will  of  their  father  equally  with  plaintiff;  that  defendant 
John  Hull,  Jr.,  as  executor  has  paid  to  James  and  Frank 
Hull  the  sum  of  $2,295.58  and  $2,398.75  respectively  or 
upwards.  That  on  or  about  April  13,  1914,  without 
the  knowledge  or  consent  of  plaintiff,  defendant  John 
Hull,  Jr.,  filed  his  account  as  executor,  together  with 
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the  assignment  in  Surrogate's  Court  and  in  his  accoimt 
set  forth  that  a  portion  of  the  payments  therein  made 
to  James  and  Frank  were  made  pursuant  to  said  assign- 
ment; that  the  sums  so  paid  to  them  exceeded  the  amount 
to  which  they  were  entitled  under  the  will  and  upon 
such  accounting  the  executor  was  surcharged  for  excess 
payments.  That  under  said  assignment  defendant  John 
Hull,  Jr.,  claims  he  paid  to  James  and  Frank  the  sum 
of  $1,478.25,  being  part  of  the  money  to  which  plaintiff 
is  entitled.  The  demand  for  judgment  was  for  a  can- 
cellation of  the  assignment;  judgment  against  John  Hull, 
Jr.,  for  $1,478.25  with  interest  and  in  the  event  of  failure 
to  collect  the  amount  of  same  from  him,. judgment  against 
the  defendants  James  Hull  and  Frank  Hull  for  the  same 
amount. 

The  defendant  John  Hull,  Jr.,  denied  the  material 
allegations  of  the  complaint,  save  the  relationship  of  the 
parties,  death  of  John  Hull,  Sr.,  probate  of  his  will,  etc. 

For  a  thTrd  separate  defense  John  Hull,  Jr.,  alleged 
that  on  May  5th,  1914,  as  executor,  etc.,  of  the  will  of 
John  Hull,  Sr.,  he  filed  his  final  account  as  executor  in 
the  Surrogate's  Court  together  with  a  petition  duly 
verified  praying  that  his  accounts  as  executor  be  judicially 
settled  and  for  his  discharge;  that  a  citation  was  duly 
issued  thereon  directed  to  the  plaintiff  amongst  others, 
which  was  personally  served  on  plaintiff;  that  plaintiff 
at  all  times  between  the  date  and  delivery  of  the  assign- 
ment set  out  in  the  complaint,  August  18th,  1899,  and 
the  accounting  of  defendant  as  executor  and  the  decree 
of  the  Surrogate's  Court  entered  thereon,  had  actual 
knowledge  of  the  delivery  of  the  assignment  to  and 
reliance  of  all  of  the  defendants  thereon  and  of  the 
payment  made  by  him  as  executor  pursuant  to  said 
assignment  to  the  other  defendants  of  the  legacy  to 
plaintiff  under  the  will  of  his  father.  The  making  and 
entry  of  a  decree  of  the  Surrogate's  Court  ratifying  and 
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confirming  his  accounts  as  executor  and  the  payments 
made  by  hun  to  James  and  Frank  Hull  pursuant  to  said 
assignment,  which  facts  appeared  and  were  adjudicated 
on  said  accounting.  That  no  appeal  was  taken  from  the 
decree  entered  upon  said  accounting  and  the  same  remains 
in  full  force  and  is  a  bar  to  the  maintenance  of  this 
action. 

To  that  separate  defense  designated  as  the  third 
separate  defense,  plaintiff  interposed  a  demurrer  upon 
the  ground  that  it  was  insufficient  as  a  defense. 

Two  additional  separate  defenses  were  set  forth  in 
the  answer  of  John  Hull,  Jr.,  designated  as  seventh-eighth. 

The  seventh  separate  defense  alleged  in  substance  that 
plaintiff  was  elected  to  the  office  of  highway  commis- 
sioner in  1902;  that  John  Hull,  Jr.,  was  surety  on  his 
bond;  that  plaintiff  converted  and  embezzled  fimds  of  the 
town  in  his  custody  as  highway  commissioner  which 
defendant  John  HuD,  Jr.,  was  compelled  to,  and  did, 
pay  to  the  town,  viz.,  $240.16  on  January  1,  1905,  no 
part  of  which  has  been  paid  to  him  by  plaintiff  and  by 
reason  thereof  there  is  due  from  plaintiff  to  defendant 
John  Hull,  Jr.,  $240.16  and  interest.  For  an  eighth 
separate  defense  that  he,  John  Hull,  Jr.,  was  an  accom- 
modation indorser  and  guarantor  upon  a  certain  promis- 
sory note  for  $438.00  dated  October  24,  1904,  made  by 
plaintiff  which  note  was  transferred  to  the  City  National 
Bank  of  Binghamton  before  maturity;  that  defendant 
John  Hull,  Jr.,  was  compelled  to  and  did  on  January 
24,  1905,  pay  on  account  thereof  the  sum  of  $443.57 
and  there  is  due  to  him  from  plaintiff  $228.56  and  interest 
thereon  from  January  26,  1905,  which  smn  and  the 
amount  set  out  in  the  seventh  separate  defense  he  sought 
to  counterclaim  against  plaintiff.  To  the  seventh  and 
eighth  separate  defenses  the  plaintiff  demurred  upon  the 
grounds  (1)  that  as  a  defense  it  is  insufficient  in  law  upon 
the  face  thereof,  (2)  that  as  a  counterclaim  it  appears 
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on  the  face  thereof  (a)  that  it  is  not  of  the  character 
specified  in  section  501  of  the  Code  of  Civil  Procedure 
and  (b)  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

Referring  to  the  pleadings  as  to  the  defendant  Frank 
Hull,  the  defense  of  former  adjudication  was  pleaded  as 
a  separate  defense  in  the  answer  of  the  defendant  Frank 
Hull  substantially  in  the  form  of  the  third  separate 
defense  pleaded  in  the  answer  of  John  Hull,  Jr. 

For  a  sixth  defense  and  counterclaim  defendant  Frank 
Hull  alleged  in  substance  that  in  the  year  1894  the 
plaintiff  together  with  Frank  and  James  Hull  were  equal 
partners  in  business  and  continued  as  such  until  August, 
1899,  when  the  partnership  was  dissolved ;  that  an  account 
was  taken  and  stated  between  the  parties  at  that  time, 
which  disclosed  that  plaintiff  had  withdrawn  from  the 
business  a  sum  largely  in  excess  of  the  amount  drawn 
by  the  remaining  partners:  thereupon  the  plaintiff  with- 
drew from  the  partnership  and  in  partial  pajnnent  of  the 
amount  due  from  him  to  James  Hull  and  Frank  Hull 
executed  and  delivered  to  James  Hull  and  Frank  Hull 
an  instrument  in  writing  dated  August  18th,  1899,  whereby 
he  did  transfer  and  deliver  all  of  his  right,  title  and 
interest  in  and  to  the  partnership  property  and  assets 
of  the  firm,  and  in  and  to  any  balance  which  might 
otherwise  be  payable  to  him  when  all  of  the  partnership 
business  and  assets  should  be  finally  collected,  and  also 
duly  made,  executed  and  delivered  to  them  an  assign- 
ment of  his  interest  in  the  estate  of  his  father  which 
assignment  is  set  forth  in  the  complaint.  That  by  reason 
of  said  assignment  the  defendant  Frank  Hull  received 
from  the  proceeds  of  the  business  $2,500  and  from  the 
estate  of  John  Hull,  Sr.,  $739.12,  leaving  a  balance 
due  him  from  plaintiff  of  $97.59  for  which  amount  he 
demanded  judgment  as  upon  counterclaim. 

The  demurrer  interposed  by  plaintiff  to  the  answer 
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of  defendant  Frank  Hull  was  limited  to  the  sixth  defense 
and  counterclaim  above  referred  to  and  the  grounds 
thereof  were,  insufficiency  in  law  on  the  face  thereof; 
that  as  a  counterclaim  it  is  not  of  the  character  specified 
in  section  501  of  the  Code  of  Civil  Procedure  and  fails 
to  state  facts  sufficient  to  constitute  a  cause  of  action. 

The  issues  raised  by  the  several  demurrers  were  brought 
on  for  trial  at  the  same  time,  and  resulted  in  one  order 
which  recites  "  and  the  attorneys  for  said  defendants 
having  interposed  the  objection  to  the  plaintiff's  com- 
plaint herein  that  the  plaintiff  has  an  adequate  remedy 
at  law;  that  this  court  as  a  court,  of  equity  will  not 
assume  jiudsdiction  of  said  action  and,  therefore,  has 
not  jurisdiction  of  the  subject  thereof  and  that  plaintiff 
is  not  entitled  to  maintain  said  action  in  equity  for  the 
reUef  demanded  in  said  complaint,  and  that  said  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause 
of  action/'  Then  follow  conclusions,  "  That  the  said 
complaint  fails  to  state  facts  sufficient  to  constitute  a 
cause  of  action;"  that  each  demurrer  should  be  overruled, 
"  and  plaintiff  not  asking  for  or  desiring  leave  to  plead 
over  and  the  counterclaims  demurred  to  being  thereby 
admitted,"  final  judgment  for  each  defendant  dismissing 
the  complaint  upon  the  merits  and  for  affirmative  judg- 
ment for  each  defendant  for  the  amount  of  his  coimter- 
claim  was  ordered. 

The  defendant  James  Hull  did  not  appear  or  answer. 

Upon  the  argument  of  the  demurrer  to  the  third 
separate  defense  in  the  answer  of  the  defendant  John 
Hull,  Jr.,  upon  the  ground  of  insufficiency  said  defendant 
was  privileged  to  and  did  attack  the  sufficiency  of  the 
complaint  under  the  familiar  rule  that  such  a  demurrer 
searches  the  record  for  the  first  fault  in  pleading  and 
reaches  back  to  condemn  the  first  pleading  defective  in 
substance.  We  are  in  accord  with  the  conclusion  of  the 
courts  below  that  the  allegations  contained  in  the  com- 
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plaint  were  insufficient  to  support  a  charge  of  fraud  or 
to  justify  a  cancellation  of  the  assignment. 

Eliminating  from  the  complaint  the  allegations  of 
fraudulent  representations  and  reliance  of  plaintiff  thereon, 
the  pleading  though  inartificially  framed  does  state  facts 
sufficient  to  constitute  a  cause  of  action  against  John 
Hull,  Jr.  The  assignment  executed  by  plaintiff,  a  copy 
of  which  is  set  out  in  the  complaint,  is  absolute  upon  the 
face  of  same  and  transfers  to  the  assignees  therein  named 
all  interest  of  the  plaintiff  in  the  estate  of  his  father, 
stated  as  of  the  value  of  upwards  of  $1,400.  The  com- 
plaint alleges  that  plaintiff  retained  dominion  over  the 
instrument;  that  the  assignment  was  not  to  have  a  legal 
inception  until  such  time  as  he  should  direct  a  delivery 
of  the  same  to  the  assignees;  that  the  defendant  under- 
took to  act  as  a  depository  of  the  instrument  and  accepted 
the  same  subject  to  the  restrictions  and  conditions  imposed 
by  plaintiff,  and  in  violation  of  the  terms  under  which 
he  held  such  instrument,  and  as  we  construe  the  pleading 
without  notice  to  or  knowledge  of  plaintiff,  filed  the  same 
together  with  his  final  account  as  executor  in  Surrogate's 
Court,  and  in  his  final  account  claimed  that  a  portion 
of  payments  made  by  him  to  James  and  Frank  Hull 
were  made  piumiant  to  assignment,  thereby  in  substance 
alleging  that  as  legatee  imder  the  will  of  his  father  the 
title  to  such  legacy  was  in  him  and  that  defendant  was 
required  to  respond  to  him  for  the  amount  of  such  legacy, 
by  reason  of  violation  of  the  agreement  under  which 
such  assignment  was  held  by  defendant. 

As  bearing  upon  the  sufficiency  of  the  third  separate 
defense  in  the  answeV  of  John  HuD,  Jr.,  it  is  essential  to 
consider  the  jurisdiction  of  a  Surrogate's  Court  upon  a 
judicial  settlement  of  the  accounts  of  an  executor  and 
the  effect  of  the  decree  made  upon  such  judicial  settlement. 

In  Matter  of  Randall  (152  N.  Y.  508)  this  court  held 
that  upon  an  accounting  in  Surrogate's  Court  where  the 
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same  distributive  share  of  an  estate  is  claimed  by  two 
persons,  one  by  original  title  and  the  other  by  an  assign- 
ment apparently  valid,  resort  must  be  had  to  a  coiut 
of  equity  to  determine  the  validity  of  the  assignment  as 
the  Surrogate's  Court  was  clothed  with  such  jurisdiction 
only  as  was  especially  conferred  upon  it  by  statute,  or 
necessarily  implied  from  the  power  conferred,  and  the 
statute  as  it  stood  at  that  time  having  failed  to  confer 
power  essential  to  determine  the  validity  of  such  assign- 
ment the  sole  remedy  to  obtain  the  relief  was  by  resort 
to  a  court  possessing  general  equity  powers  and  juris- 
diction. In  the  opinion  in  that  case  various  *  pro  visions 
of  the  Code  applicable  to  the  question  were  considered 
in  detail,  a  repetition  whereof  is  imnecessary  here. 

In  1910  the  legislatiu'e  added  a  new  section  to  the 
Code  of  Civil  Procedure  (Section  2472a)  which  was  in  force 
at  the  time  of  the  proceeding  in  the  Surrogate's  Court  and 
the  entry  of  the  decree  set  out  in  the  third  separate  defense 
to  which  the  demurrer  was  served.  The  section  read: 
"  The  surrogate's  court  has  also  jurisdiction  upon  a  judicial 
accounting  or  a  proceeding  for  the  payment  of  a  legacy 
to  ascertain  the  title  to  any  legacy  or  distributive  share, 
to  set  oflf  a  debt  against  the  same  and  for  that  purpose 
ascertain  whether  the  debt  exists,  to  affect  the  accoimting 
party  with  a  constructive  trust,  and  to  exercise  all  other 
power,  legal  or  equitable,  necessary  to  the  complete  dis- 
position of  the  matter.  He  must  order  the  trial  of  any 
controverted  question  of  fact  of  which  either  party  has 
constitutional  right  of  trial  by  jury  and  seasonably 
demands  the  same."  (Section  2510,  Code,  in  a  modified 
form  in  effect  September  1st,  1914.) 

Indisputably  section  2472a  of  the  Code  enlarged  the 
jurisdiction  of  a  Surrogate's  Court  as  it  existed  prior  to 
the  enactment  of  that  section  and  clothed  such  court 
with  jurisdiction  upon  a  judicial  settlement  of  the  accounts 
of  an  executor  "  to  ascertain  the  title  to  any  legacy  or 
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distributive  share  "  or  "  to  exercise  all  other  power  legal 
or  equitable  necessary  to  the  complete  disposition  of  the 
matter/'  a  power  not  theretofore  conferred  as  determined 
in  Matter  of  Randall, 

Upon  the  judicial  settlement  of  the  accoimts  of  John 
Hull,  Jr.,  as  executor,  the  plaintiff  under  the  provisions 
of  the  Code  then  in  force,  was  a  necessary  and  proper 
party  to  the  accounting.  (Code  Civil  Proc.  sec.  2728.) 
Having  been  made  a  party  thereto  he  was  at  liberty  to 
file  objections  to  the  accdimt  presented  by  the  executor 
and  contest  the  validity  of  any  payments  made  by  the 
executor  to  James  and  Frank  Hull  imder  or  by  reason 
of  the  assignment  in  question,  to  assert  a  non-delivery 
of  said  instrument  to  them  or  an  unauthorized  possession 
of  said  instrument  by  any  of  the  defendants  as  evidence 
of  title  to  the  legacy  bequeathed  to  him  under  the  will 
of  his  father;  to  assert  title  in  himself  to  the  legacy  and 
to  have  the  question  of  title  to  the  same  determined  in 
said  proceeding.  Plaintiff  omitted  to  assert  his  legal 
rights  upon  the  judicial  settlement  and  the  decree  of  the 
Surrogate's  Court  upon  such  judicial  settlement  is  con- 
clusive evidence  against  him  that  the  items  allowed  to 
the  executor  for  moneys  paid  to  legatees  were  correct. 
(Code  Civil  Proc.  sec.  2742.) 

The  conclusive  effect  of  the  decree  made  on  the  judicial 
settlement  was  set  out  in  the  answer  as  a  bar  to  the 
maintenance  of  this  action. 

To  sustain  a  plea  of  a  former  judgment  in  bar  of  a 
second  action  it  must  appear  that  the  cause  of  action 
in  both  suits  is  the  same  or  that  some  fact  essential  to 
the  maintenance  of  the  second  action  was  in  issue  and 
determined  in  the  first  action  adversely  to  claimant.  In 
the  apphcation  of  that  principle  consideration  must  be 
given  to  a  further  rule  of  law  that  a  judgment  is  final 
and  conclusive  upon  all  matters  which  might  have  been 
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litigated  and  decided  in  the  action  and  as  to  matters 
which  might  have  been  urged  as  a  defense  in  that  action. 
Under  the  complaint  in  this  action,  briefly  stated,  the 
plaintiff  would  be  n  quired  to  establish  a  dehvery  of 
the  assignment  to  John  Hull,  Jr.,  upon  the  conditions 
alleged  by  him,  the  ase  of  the  assignment  as  a  voucher 
in  Surrogate's  Court  and  payment  of  his  legacy  to  the 
other  defendants  thereunder,  and  upon  such  facts  would 
assert  that  title  to  the  legacy  being  in  him,  the  liability 
of  the  defendant  was  established  in  his  favor. 

The  proceeding  for  a  judicial  settlement  in  the  SiUTO- 
gate's  Court  was  instituted  by  a  petition  accompanied 
by  an  accoimt  of  the  executor  which  disclosed  payments 
made  by  him  to  James  and  Frank  Hull,  including  the 
bequest  made  to  plaintiff  for  all  of  which  he  claimed 
credit.  To  justify  an  allowance  of  payment  to  James 
and  Frank  Hull  of  the  plaintiff's  legacy,  it  was  essential 
for  the  defendant  executor  to  establish  title  in  James 
and  Frank  to  such  legacy  and  payment  of  same  to  them. 
Such  proof  was  supplied  by  the  assignment  and  the 
voucher  for  payment  signed  by  James  and  Frank.  I 
have  hereinbefore  called  attention  to  the  rights  of  the 
plaintiff  to  controvert  such  facts  upon  the  judicial  settle- 
ment and  the  jurisdiction  of  the  Surrogate's  Court  to 
determine  as  between  plaintiff  and  James  and  Frank 
Hull,  as  well  as  defendant  executoi:  the  title  to  the  legacy 
now  claimed  by  plaintiff  in  this  action.  Appljdng  the 
rules  of  law  above  stated  to  the  facts  in  this  case  the  con- 
clusion follows  that  the  facts  upon  whioh  plaintiff  must 
rely  to  recover  under  the  complaint  in  this  action  were 
material  and  essential  to  a  determination  of  the  issue 
involved  upon  the  judicial  settlement  in  the  Surrogate's 
Court.  Every  fact  stated  in  the  complaint  was  admis- 
sible on  the  question  of  title  to  plaintiff's  legacy  upon 
the  judicial  settlement  of  the  accounts  of  the  executor 
in  that  court.     Plaintiff   cannot    now  retry  that    issue. 
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The  allegations  contained  in  the  third  separate  defense 
were  suflScient  as  a  defense  and  constitute  a  bar  to  the 
maintenance  of  this  action. 

In  view  of  our  determination  that  the  complaint  states 
facts  sufficient  to  constitute  a  cause  of  action,  a  question 
arises  as  to  that  part  of  the  decision  of  the  Special  Term 
upon  the  trial  of  the  demmrer  in  so  far  as  it  directed  a 
dismissal  of  the  complaint.  A  reference  to  what  has  been 
written  as  to  the  sufficiency  of  the  complaint  will  disclose 
that  the  views  expressed  are  confined  solely  to  the 
question  as  to  whether  or  not  the  complaint  as  the  first 
pleading  was  defective  in  substance  and,  therefore,  is 
inapplicable  to  the  question  about  to  be  considered. 

The  demurrer  to  the  defense  set  forth  in  the  answer 
was  upon  the  groimd  that  it  was  insufficient  in  law  upon 
the  face  thereof.  (Code  Civil  Proc.  sec.  494.)  By  that 
pleading  the  plaintiff  admitted  the  facts  alleged  in  the 
third  separate  defense  and  challenged  the  sufficiency  of 
the  same  as  matter  of  law. 

The  issue  of  law  thus  presented  came  on  for  trial  at 
Special  Term  as  a  contested  motion.  (Code  Civil  Proc. 
sees.  969,  976.)  Upon  the  trial  of  the  demurrer  the  coiut 
was  required  to  make  a  decision  which  should  direct 
the  final  or  interlocutory  judgment  to  be  entered  thereon. 
(Code  Civil  Proc.  sees.  1021, 497.)  The  court  annoimced 
its  conclusion  that  the  demurrer  should  be  overruled 
and  plaintiff  be  afforded  an  opportunity  to  amend  or 
plead  anew.  The  plaintiff  asserted  that  he  did  not 
desire  to  plead  anew  or  amend,  and  thereby  elected  to 
stand  upon  his  demurrer.  The  formal  decision  of  the 
coiurt  was  thereafter  entered  and  the  demurrer  allowed 
to  stand  as  a  pleading  in  the  case.  Under  the  determi- 
nation of  the  Special  Term  and  the  decision  made  the  only 
judgment  remaining  to  be  directed  was  a  final  judgment 
overruUng  the  demurrer  and  dismissing '  the  complaint. 
{National  Contracting  Co.  v.  Hudson  R.  W.  P.  Co.,  110 
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App.  Div.  133;  Peters  v.  Needham  P.  &  0.  Co,,  124  App. 
Div.  749;  Thistle  v.  Jones,  123  App.  Div.  40.) 

In  view  of  our  conclusion  that  the  complaint  does 
state  a  cause  of  action  on  contract  against  John  Hull, 
Jr.,  we  may  pennit  plaintiff  to  withdraw  his  demurrer 
to  the  third  separate  defense. 

The  plaintiff  also  demurred  to  the  seventh  and  eighth 
separate  defenses  set  out  in  the  answer  of  John  Hull, 
Jr.,  both  of  which  defenses  alleged  counterclaims  against 
plaintiff  in  favor  of  said  defendant,  one  based  upon  an 
amount  paid  by  him  by  reason  of  his  liability  as  surety 
upon  an  official  bond  in  which  plaintiff  was  the  principal; 
the  second,  upon  a  promissory  note  made  by  plamtiff 
upon  which  defendant  was  an  indorser  and  as  such  was 
obliged  and  did  pay  the  amount  of  said  note. 

To  each  of  said  defenses  the  plaintiff  demurred  upon 
the  grounds  (1)  that  as  a  defense  it  is  insufficient  in  law 
upon  the  face  thereof;  (2)  that  as  a  counterclaim  it 
appears  on  the  face  thereof  (a)  that  it  is  not  of  the 
character  specified  in  section  501  of  the  Code  of  Civil 
Procedure,  and  (b)  that  it  does  not  state  facts  suflBcient 
to  constitute  a  cause  of  action.  The  Special  Term  over- 
ruled the  demurrer  and  plaintiff  declined  to  amend.  The 
decision  of  the  court  directed  that  the  complaint  be 
dismissed  and  judgment  be  entered  in.  favor  of  defendant 
for  the  amoimt  of  the  counterclaim. 

The  conclusion  of  the  Special  Term  that  the  demurrer 
be  overruled  was  proper.  The  complaint  as  construed 
by  us  alleged  a  contractual  relationship  between  the 
plaintiff  and  defendant,  John  Hull,  Jr.,  and  a  breach 
thereof  by  the  latter.  The  counterclaim  set  up  in  defend- 
ant's answer  stated  a  cause  of  action  on  contract  existing 
at  the  commencement  of  the  action.  We  conclude,  how- 
ever, that  it  was  error  to  grant  judgment  in  favor  of 
John  Hull,  Jr.,  for  the  amount  of  the  counterclaims. 
The  only  question  presented  by  the  demurrer  was  whether 
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or  not  the  counterclaims  were  properly  alleged  as  such 
and  of  the  character  specified  in  section  501  of  the  Code 
of  Civil  Procedure.  {Fulton  County  Gas  &  E.  Co.  v. 
Hudson  R.  Tel.  Co.,  200  N.  Y.  287.) 

The  defense  of  former  adjudication  was  also  pleaded 
as  a  separate  defense  in  the  answer  of  Frank  Hull, 
substantially  in  the  form  of  the  same  separate  defense 
pleaded  in  the  answer  of  John  Hull,  Jr.  The  demurrer 
served  by  plaintiff  to  the  answer  of  Frank  Hull  was 
limited  to  the  sixth  defense  and  counterclaim  set  out 
therein,  which  stated  not  only  a  cause  of  action  arising 
out  of  the  transaction  set  forth  in  the  complaint  and 
connected  with  the  subject-matter  of  the  action,  but 
likewise  a  cause  of  action  upon  contract  existing  at  the 
conmiencement  of  the  action.  The  demurrer  was,  there- 
fore, properly  overruled  and  though  the  complaint  under 
our  construction  of  the  same  fails  to  state  a  cause  of 
action  against  Frank  Hull,  the  court  was  in  error  in 
dismissing  the  complaint  as  against  hun,  as  he  was  not 
at  hberty  to  challenge  the  sufficiency  of  the  same  on  the 
argument  of  that  demurrer  and  awardmg  hun  final  judg- 
ment  upon  the  counterclaim. 

The  judgment  appealed  from  should  be  modified  by 
striking  therefrom  all  of  the  last  paragraph  thereof  com- 
mencing with  the  words,  '*  Ordered  and  adjudged,''  and 
by  inserting  in  the  place  thereof  the  following: 

Ordered  and  adjudged  that  the  demurrer  to  the  third 
separate  defense  in  the  answer  of  defendant,  John  Hull, 
Jr.,  be  overruled  and  the  complaint  as  to  him  be  dis- 
missed on  the  merits,  with  costs  in  all  courts  to  be  taxed, 
unless  within  twenty  days  plaintiff  shall  by  stipulation 
duly  filed  and  served  withdraw  the  demurrer  and  pay 
to  said  defendant  the  costs  taxed  on  the  argument  of  said 
demurrer,  together  with  costs  in  the  Appellate  Division 
and  this  court,  in  which  event  the  complaint  shall  be 
allowed  to  stand. 
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That  the  demurrer  to  the  seventh  and  eighth  defenses 
and  counterclaims  in  the  answer  of  John  Hull,  Jr.,  be 
overruled,  without  costs,  with  leave  to  plaintiff  to  with- 
draw said  demurrer  to  said  counterclaims  and  defenses 
and  serve  a  reply  thereto  within  twenty  days  upon  pay- 
ment of  ten  dollars  costs;  and  be  it  further 

Ordered  and  adjudged,  that  the  demurrer  to  the  sixth 
separate  defense  and  counterclaim  in  the  answer  of  the 
defendant,  Frank  JHull,  be  overruled,  with  costs  in  all 
courts;  with  leave  upon  payment  of  said  costs  within 
twenty  days  to  withdraw  said  demurrer  and  serve  a 
reply;  and  be  it  further  ordered  and  adjudged  that  the 
judgments  below  be  modified  accordingly  and  as  modified 
affirmed. 

HiscocK,  Ch.  J.,  Chase,  Collin,  Cuddeback, 
McLaughlin  and  Crane,  JJ.,  concur. 

Judgment  accordingly. 


Laura  N.  Smith,  Appellant,  i;.  JJdward  W.  Browning, 

Respondent. 

Tax  Law  —  transfer  tax  is  a  lien  upon  appraised  Talue  of 
each  interest  bequeathed,  not  upon  gross  amount  of  several 
bequests  to  any  one  individual  —  devise  of  real  estate  not  sub- 
ject to  Uen  for  transfer  tax  upon  bequest  of  personal  property 
to  devisee. 

1.  Under  section  224  of  the  Tax  Law  (Cons.  Laws,  ch.  60)  the 
basis  of  the  transfw  tax  is  not  upon  the  gross  amount  of  several 
bequests  to  one  individual,  but  rather  upon  the  appraised  value  of  the 
separate  interests  into  which  the  estate  is  divided,  and  the  lien  imposed 
is  limited  to  such  separate  interest. 

2.  Plaintiff  and  defendant  entered  into  a  contract  for  a  sale  and 
purchase  of  real  estate,  the  plaintiff  to  convey  and  defendant  to 
acquire  said  premises  free  and  clear  of  all  liens  or  charges  except  an 
outstanding  mortgage  thereon.  On  the  due  day  defendant  refused 
to  accept  the  deed  of  said  premises  tendered  by  the  plaintiff  upon  the 
sole  ground  that  plaintiff's  title  was  unmarketable  by  reason  of  the 
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fact  that  the  transfer  tax  upon  plaintiff's  interest  in  her  deceased 
husbaQd's  estate  had  not  then  been  computed  and  paid  and  that  said 
tax  was  an  existing  lien  thereon.  Plaintiff  thereafter  brought  this 
action  to  compel  a  specific  performance  of  the  contract.  Held,  that 
the  transfer  tax  was  not  a  lien  on  the  specific  property  contracted  for, 
but  that  owing  to  the  delay  of  plaintiff  in  obtaining  an  appraisal  of 
the  estate  and  in  view  of  the  fact  that  she  did  not  avail  herself  of  the 
practice  of  obtaining  a  consent  and  release  of  the  property  in  question 
pending  the  appraisal,  the  defendant  had  no  means  of  ascertaining  how 
much  or  how  little  tax  was  chargeable  on  the  premises.  He  was 
entitled  to  receive  a  marketable  title  free  from  any  transfer  tax  and 
was  not  required  under  the  terms  of  his  contract  with  plaintiff  to 
speculate  with  reference  thereto.  In  the  exercise  of  reasonable  care 
plaintiff  coidd  have  given  a  marketable  title  to  the  premises  on  the 
due  day.  Her  failure  in  that  respect  cannot  be  attributed  to 
defendant;  hence  she  cannot  enforce  specific  performance  against 
him. 

Smith  V.  Browning,  171  App.  Div.  278,  affirmed. 

(Argued  Decembw  3,  1918;  decided  January  21,  1919.) 

Appeal  from  a  judgment  entered  March  22,  1916, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term  and  directing  a  dismissal 
of  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

John  Thomas  Smith  and  Frank  A .  Gaynor  for  appellant. 
The  trial  court  was  right  in  deciding  that  the  premises 
were  not  subject  to  a  lien  for  the  transfer  tax  on  the 
other  devises  and  legacies.  (Matter  of  Swift,  137  N.  Y. 
77;  Matter  of  Penfold,  216  N.  Y.  163;  Brown  v.  Lawrence 
Park  Realty  Co.,  133  App.  Div.  753;  Ross  on  Inheritance 
Taxation,  4,  §  4;  278,  §  217;  Matter  of  Title  Guarantee 
&  Trust  Co.,  159  App.  Div.  803;  212  N.  Y.  51;  Matter 
of  Alexander,  172  App.  Div.  895;  McElroy  on  Transfer 
Tax  Law  [2d  ed.],  43;  Matter  of  Will  of  Vassar,  127  N.  Y. 
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1;  Matter  of  Enton,  113  N.  Y.  174;  Matter  of  Kimberly, 
29  App.  Div.  470;  McLaugMin  v.  Miller,  124  N.  Y..510; 
Winne  v.  Reynolds,  6  Paige,  407.) 

Thomas  G.  Prioleau  for  respondent.  The  tax  on  the 
property  bequeathed  and  devised  to  the  plaintiff  by  the 
will  of  her  deceased  husband  was  a  lien  upon  all  of  the 
property  so  transferred  and  was  payable  therefrom;  the 
title,  therefore,  tendered  by  the  plaintiff,  at  the  time  set 
for  the  closing,  was  unmarketable  and  not  in  accordance 
with  the  terms  of  the  contract.  {Matter  of  Cummings, 
142  App.  Div.  377;  Matter  of  Penfold,  216  N.  Y.  163.) 
The  defendant,  by  the  terms  of  his  contract,  was  entitled 
to  a  marketable  title,  free  from  reasonable  doubt.  (C. 
P.  Assn.  V.  Gouravd,  224  N.  Y.  343;  Brokaw  v.  Duffy, 
165  N.  Y.  391 ;  Acme  Realty  Co.  v.  Schinasi,  215  N.  Y. 
495.) 

HoGAN,  J.  On  January  4th,  1914,  the  last  will  and 
testament  of  one  George  J.  Smith  was  admitted  to  probate 
by  the  surrogate  of  Ulster  county.  The  plaintiff  is  the 
widow  of  George  J.  Smith  and  under  the  terms  of  the 
will  was  named  as  beneficiary  in  three  several  paragraphs 
thereof  (1)  a  legacy  of  two  hundred  thousand  dollars; 

(2)  certain  real  estate  known  as  No.  43  West  Seventy- 
second  street.  New  York  city,  also  real  estate  including 
contents  of  house  thereon  situated  in  Ulster  county; 

(3)  a  life  interest  in  the  residuary  estate. 

April  15th,  1914,  plaintiff  and  defendant  entered  into 
a  contract  for  a  sale  and  purchase  of  the  real  estate 
located  on  West  Seventy-second  street  in  the  city  of 
New  York,  the  plaintiff  to  convey  and  defendant  to 
acquire  said  premises  on  May  2d,  1914,  thereafter  extended 
to  May  13th,  1914,  free  and  clear  of  all  liens  or  charges 
except  an  outstanding  mortgage  thereon. 

On  May  13th,  1914,  the  due  day,  defendant  refused 
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to  accept  the  deed  of  said  premises  tendered  by  the 
plaintiff  upon  the  sole  ground  that  plaintiff's  title  was 
unmarketable  by  reason  of  the  fact  that  the  transfer 
tax  upon  plaintiff's  interest  in  her  deceased  husband's 
estate  had  not  then  been  computed  and  paid,  and  that 
said  tax  was  an  existing  lien  thereon.  Plaintiff  there- 
after and  on  or  about  July  23d,  1914,  brought  this  action 
to  compel  a  specific  performance  of  the  contract.  The 
justice  at  Special  Term  found  as  matter  of  fact  that 
after  the  commencement  of  this  action,  but  before  the 
trial  thereof,  the  estate  of  George  J.  Smith  was  duly, 
appraised  and  the  collateral  inheritance  tax  upon  plain- 
tiff's interest  therein  paid  in  full;  that  proceedings  for 
an  appraisal  were  conmfienced  on  June  4th,  1914,  and  the 
tax  paid  February  12th,  1915.  That  subsequent  to 
May  13th,  1914,  when  title  was  rejected  by  defendant, 
in  the  appraisal  proceeding,  the  premises  No.  43  West 
Seventy-second  street,  New  York,  were  held  to  be  of 
nominal  value  and  formed  no  basis  for  the  computation 
of  said  tax,  and  as  conclusion  of  law  that  plaintiff  on 
May  13th,  1914,  was  seized  of  a  good  and  marketable 
title  to  said  premises,  able  and  willing  to  perform  and 
carry  out  the  contract  and  tendered  due  performance 
thereof.  That  the  premises  were  at  no  time  subject  to 
the  lien  of  any  collateral  inheritance  tax  upon  the  estate 
of  George  J.  Smith  or  upon  the  interest  of  plaintiff  in 
said  estate;^ that  the  inheritance  tax  upon  the  property 
other  than  the  premises  on  West  Seventy-second  street 
received  by  plaintiff  under  the  will  representing  actual 
value  of  upwards  of  $220,000,  did  not  constitute  a  lien 
upon  the  premises  on  West  Seventy-second  street  and 
awarded  judgment  in  favor  of  the  plaintiff. 

The  Appellate  Division  reversed  certain  enumerated 
findings  of  fact  and  all  conclusions  of  law  made  by  the 
trial  justice,  made  new  conclusions  of  law  in  substance 
as  follows:   That  on  May   13th,    1914,   the   due  day. 


362  Smith  v.  Browning. 

[225  N.  Y.]  Opinion,  per  HoaAN,  J.  [Jan., 

plaintiff  was  not  seized  of  a  good  and  marketable  title 
to  the  premises  on  West  Seventy-second  street  in  that 
the  transfer  tax  upon  the  estate  devised  to  her  of  which 
said  property  was  a  part  had  not  been  fixed  or  paid. 
That  at  said  time  the  premises  were  subject  to  a  lien  of 
the  inheritance  tax  upon  that  portion  of  the  estate  to 
which  she  was  entitled  under  the  will  of  her  husband. 
That  the  collateral  inheritance  tax  upon  the  property 
other  than  the  premises  on  West  Seventy-second  street 
received  by  plaintiff  under  the  will  of  her  husband  repre- 
senting actual  value  of  upwards  of  $220,000  constituted 
a  lien  upon  the  said  premises  on  West  Seventy-second 
street.  That  the  fact  that  said  tax  had  not  been  com- 
puted or  paid  on  May  13th,  1914,  rendered  the  title 
unmarketable  and  was  a  sufficient  excuse  by  defendant 
to  refuse  to  take  title,  and  thereupon  reversed  the  judg- 
ment of  the  Special  Term,  dismissed  the  complaint  and 
directed  judgment  in  favor  of  defendant  for  $250  deposit 
on  contract,  $124  expended  on  examination  of  title,  total 
$374,  and  costs. 

Section  224  of  the  Tax  Law  (Cons.  Laws,  ch.  60) ,  so  far 
as  material  to  the  question  presented  upon  this  appeal,  is 
as  follows: 

"  Every  such  tax  shall  be  and  remain  a  lien  upon  the 
property  transferred  until  paid  and  the  person  to  whom 
the  property  is  so  transferred,  and  the  executors  *  *  * 
of  every  estate  so  transferred  shall  be  personally  Uable 
for  such  tax  until  its  payment.  *  *  *  Any  such 
executor  *  *  *  having  in  charge  *  *  *  any 
legacy  *  *  *  subject  to  such  tax  shall  deduct  the 
tax  therefrom  and  shall  pay  over  the  same  to  the  state 
comptroller  or  county  treasurer,  as  herein  provided.  If 
such  legacy  or  property  be  not  in  money,  he  shall  collect 
the  tax  thereon  upon  the  appraised  value  thereof  from 
the  person  entitled  thereto.  He  shall  not  dehver  or  be 
compelled  to   deliver  any  specific   legacy  or  property 
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subject  to  tax  under  this  article  to  any  person  until 
he  shall  have  collected  the  tax  thereon    *    *     *." 

In  seeking  an  interpretation  of  the  section  above 
quoted,  the  phraseology  of  which  is  somewhat  obscure, 
we  may  consider  the  nature  and  object  of  the  statute 
imposing  a  tax,  the  statute  as  it  existed  prior  to  the 
enactment  of  section  224,  as  it  reads  at  the  present  time, 
and  to  what  we  believe  to  have  been  the  purpose  of  the 
legislature  in  an  enactment  of  the  same.  As  has  been 
frequently  adjudicated,  the  transfer  tax  is  not  a  tax  upon 
property  but  upon  the  right  of  succession  to  property. 
The  tax  imposed  is  one  in  the  nature  of  a  special  tax 
affecting  a  special  class;  therefore,  all  doubt  as  to  con- 
struction of  any  provision  of  the  statute  must  be  resolved 
in  favor  of  the  person  chargeable  with  payment  of  the 
tax. 

The  purpose  of  the  statute,  which  at  the  time  of  the 
enactment  of  the  same  was  an  innovation  in  the  laws 
relating  to  taxation  in  this  state,  was  to  provide  revenue 
for  the  state.  The  first  statute  providing  for  a  transfer 
tax  was  enacted  in  1885  (Chapter  483).  The  substance 
of  several  provisions  of  the  present  section  224,  material 
to  be  considered  in  this  case,  was  embodied  in  the 
original  law,  viz.,  the  personal  liabiUty  of  the  executor 
for  the  tax  (section  1);  the  tax  on  an  income  from  a 
trust  estate  was  made  a  lien  thereon  until  paid  (section  2) ; 
the  provisions  requiring  the  executor  to  deduct  the  tax 
from  any  legacies,  or  if  the  legacy  be  not  in  money  to 
collect  the  tax  thereon  from  the  legatee  entitled  thereto, 
and  as  to  the  delivery  of  any  specific  legacy  or  property 
to  a  legatee  imtil  he  shall  have  paid  the  tax  thereon,  were 
included  in  the  statute. 

That  the  enactment  of  the  original  Transfer  Tax  Law 
resulted  in  numerous  and  prolonged  Utigations  is  a  matter 
of  common  knowledge.  The  constitutionality  of  the 
law    was    questioned    upon    several    grounds.    Various 
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provisions  of  the  law  were  subjects  of  interpretation  by 
the  courts.  Of  necessity  the  collection  of  taxes  under 
the  statute  was  long  postponed  and  the  state  deprived 
of  revenue  under  the  statute  in  expectation  of  which 
appropriations  of  moneys  for  state  purposes  had  been 
made  by  the  legislature.  Obviously  the  legislature 
by  reason  of  the  enumerated,  as  well  as  other,  causes 
which  might  readily  be  suggested,  deemed  it  essential 
that  adequate  provision  to  insure  collection  of  the  transfer 
tax  and  safeguard  the  interests  of  the  state  against  loss 
by  reason  of  delay  without  the  imposition  of  unjust  or 
unreasonable  hardships  upon  the  individual  responsible 
for  the  payments  of  the  tax  should  be  enacted.  The 
statute  of  1885  had  been  amended  between  the  time  of 
its  enactment  and  the  year  1892,  and  the  legislature  in 
the  latter  year  codified  the  statutes  and  together  with 
certain  additional  amendments  enacted  chapter  399  of 
the  laws  of  that  year.  By  section  5  of  that  statute  the 
provisions  of  the  act  of  1885,  to  which  attention  has  been 
called,  were  continued.  By  section  3  of  the  law  the 
substance  of  the  first  sentence  of  the  present  section  224 
was  enacted,  viz.:  *'  Every  such  tax  shall  be  and  remain 
a  lien  upon  the  property  transferred  until  paid  and 
the  person  to  whom  the  property  is  so  transferred 
*  *  *  shall  be  personally  liable  for  such  tax  until 
its  payment.''  In  seeking  an  interpretation  of  that 
sentence  we  must  read  the  language  quoted  in  connection 
with  the  remaining  provisions  contained  in  the  section. 
Section  224  provides:  '*  If  such  legacy  *  *  *  be  not 
in  money,  he  (the  executor)  shall  collect  the  tax  thereon 
upon  the  appraisal  value  thereof  from  the  person  entitled 
thereto.''  Under  the  fourth  clause  of  the  will  of  Mr- 
Smith  the  devise  and  bequest  to  plaintiff  was  the  house 
and  lot  on  West  Seventy-second  street,  New  York, 
real  estate  and  contents  of  dwelling  house  thereon 
in   Kingston,  Ulster  county.     That   legacy  clearly  was 
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one  "  not  in  money."  In  the  sentence  quoted  from 
section  224  will  be  found  the  words  *'  thereon  "  and 
"  thereto  "  and  "  thereof  "  to  which  effect  must  be  given. 
The  executor  is  required  to  collect  the  tax  thereon  upon 
the  appraisal  value  thereof ^  that  is  to  collect  the  tax  on 
the  same  —  the  tax  on  that  particular  legacy  which  was 
one  "  not  in  money."  The  amount  of  the  tax  the  executor 
is  required  to  collect  thereon  is  determinable  by  the 
appraised  value  "  thereof  ^^  not  the  appraised  value  of  all 
property  passing  under  the  will  to  one  beneficiary  but 
the  value  "  thereof,  "  to  wit,  of  the  bequest  "  not  in 
money."  Had  the  plaintiff  paid  to  the  executor  the  tax 
on  that  particular  legacy  upon  the  appraised  value 
thereof  the  personal  liabiUty  of  the  beneficiary  and  the 
executor  for  that  amount  of  the  tax  would  have  terminated 
save  as  to  the  duty  of  the  executor  to  pay  over  the  tax 
to  the  proper  officer.  To  construe  the  clause  of  the 
section  and  determine  that  the  inheritance  tax  upon  the 
legacy  to  plaintiff  of  $200,000,  imder  a  separate  clause 
of  the  will  is  a  lien  upon  a  legacy  "  not  in  money  "  upon 
which  the  executor  has  collected  the  tax  would  require 
us  to  ignore  the  specific  language  of  the  statute  and 
read  into  the  same  a  clause  extending  such  Uen  in  direct 
conflict  with  the  expressed  words  of  the  law  and  impose 
upon  a  beneficiary  an  injustice  not  contemplated  by  the 
legislature. 

As  to  the  separate  legacy  of  $200,000,  the  statute 
requires  the  executor  to  deduct  the  tax  "  therefrom,^^ 
that  is,  from  such  legacy.  The  executor  is  not  directed 
to  deduct  from  that  money  legacy  the  tax  on  the  legacy 
"  not  in  money."  The  legacy  for  $200,000  was  in 
charge  of  the  executor.  He  was  personally  liable  as  was 
the  beneficiary  for  the  payment  of  the  inheritance  tax 
thereon.  The  executor  being  required  to  deduct  the 
amount  of  the  tax  from  such  legacy,  the  state  was  amply 
protected  from  loss  of  the  tax  payable  on  that  legacy 
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as  in  the  case  of  the  legacy  "  not  m  money."  Had  it 
been  the  intention  of  the  legislature  to  extend  the  hen  as 
detennined  below  it  would  not  have  prescribed  different 
methods  for  the  collection  of  a  tax  upon  separate  classes 
of  bequests,  but  would  have  made  clear  its  intention  in 
unmistakable  language.  This  conclusion  is  fortified  by 
a  further  provision  of  the  statute.  ''He  (the  executor) 
shall  not  deliver  or  be  compelled  to  deliver  any  specific 
legacy  or  property  subject  to  tax  under  this  article  to 
any  person  until  he  shall  have  collected  the  tax  thereon." 
As  will  be  observed,  we  find  repeated  the  words  "  the 
tax  thereon "  which  imder  the  application  heretofore 
made  should  be  construed  as  the  tax  on  that  particular 
specific  legacy.  The  fair  implication  imder  the  sentence 
quoted,  is  that  upon  payment  of  the  tax  upon  a  specific 
legacy  the  beneficiary  is  entitled  to  the  possession  of  the 
money  or  property  specifically  bequeathed,  and  in  the 
event  of  a  refusal  of  the  executor  to  deUver  the  same, 
he  may  be  compelled  to  do  so.  Under  the  decision  of 
the  Appellate  Division  in  this  case  a  specific  legacy 
though  the  tax  thereon  had  been  paid  would  continue 
burdened  by  a  hen  for  all  other  taxes  assessed  against  the 
beneficiary.  I  do  not  concur  in  such  interpretation  of 
the  statute.  Under  section  224  of  the  statute  the  basis 
of  the  tax  is  not  upon  the  gross  amount  of  several  bequests 
to  one  individual,  but  rather  upon  the  appraised  value 
of  the  separate  interests  into  which  the  estate  is  divided, 
and  the  lien  imposed  is  limited  to  such  separate  interest. 
The  method  of  computation  of  the  tax  for  determining 
exemptions  and  rate  of  tax  does  not  interfere  with  such 
interpretation.  Under  the  statute  the  entire  estate  must 
be  appraised.  Such  appraisal  discloses  the  value  of  the 
entire  estate  as  well  as  of  each  item  of  property 
bequeathed;  therefore,  apprehension  of  difficulty  in 
appUcation  of  the  rule  stated  is  not  more  likely  to 
arise  than  would  exist  in  case  of  renunciation  of  one  of 
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several  legacies  to  a  beneficiary  made  subsequent  to  an 
appraisal. 

The  conclusion  of  the  Appellate  DivisicMi  that  the 
collateral  inheritance  tax  ui)on  the  property  other  than 
the  premises  on  West  Seventy-second  street,  received  by 
plaintiff  imder  the  will  of  her  deceased  husband  repre- 
senting actual  value  of  upwards  of  $220,000  constituted 
a  hen  upon  the  West  Seventy-second  street  premises, 
is  in  conflict  with  our  construction  of  the  law.  While 
we  are  at  variance  with  the  decision  of  the  Appellate 
Division  in  a  construction  of  the  statute  and  in  the 
absence  of  an  opinion  in  that  court  might  have  aflSrmed 
the  judgment  without  opinion,  the  statement  made  by 
counsel  that  the  opinion  below  was  the  first  determination 
made  upon  the  question  presented,  necessitates  pro- 
noimcement  of  our  views  of  the  statute  for  the  guidance 
of  officers  charged  with  enforcement  of  the  law  as  well  as 
beneficiaries  by  will  or  under  the  intestate  laws. 

We  conclude,  however,  that  the  judgment  should  be 
affirmed.  The  Transfer  Tax  Law  requires  an  appraisal 
of  the  property  of  a  deceased  as  of  the  date  of  death  and 
a  determination  of  the  amoimt  of  the  tax  payable  there- 
under. Such  appraisal  and  determination  might  have 
been  made  at  any  time  subsequent  to  the  probate  of  the 
will  January  4th,  1914,  and  even  before  claims  against 
the  estate  had  been  ascertained.  Until  an  appraisal  was 
made  no  record  existed  disclosing  the  value  of  the  property 
on  West  Seventy-second  street  for  the  purpose  of  deter- 
mining the  amount  of  any  of  the  tax  thereon.  Upwards 
of  four  months  elapsed  between  the  probate  of  the  will 
and  the  due  day  under  the  contract  of  sale  and  purchase 
and  practically  one  month  elapsed  between  the  date  of 
the  contract  and  the  due  day.  The  plaintiff  had  two 
remedies,  first  to  secure  an  appraisal  of  the  estate.  Had 
such  appraisal  and  the  determination  thereon  been  made 
and  the  fact  appeared  as  it  subsequently  did,  that  the 
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premises  were  not  chargeable  with  a  tax,  then  under  our 
construction  of  the  statute  the  non-pajrment  of  the 
inheritance  tax  upon  other  legacies  would  not  be  a 
sufficient  excuse  for  a  failure  on  part  of  defendant  to 
complete  the  contract.  Second.  The  officers  charged  with 
collection  of  the  transfer  tax,  for  the  convenience  of 
beneficiaries  and  by  courtesy  to  be  commended,  have  for 
many  years  within  proper  limitations  executed  consents 
and  releases  of  property  both  real  and  personal  pending 
an  appraisal  of  an  estate.  Plaintiff,  however,  did  not  have 
recourse  to  the  remedies  open  to  her.  The  appraisal  was 
not  commenced  until  June  4th,  1914.  The  report  of  the 
appraisers  is  dated  January  20th,  1915,  and  was  confirmed 
on  the  same  day,  some  six  months  subsequent  to  the 
commencement  of  this  action.  The  defendant  had  no 
means  of  ascertaining  how  much  or  how  little  tax  was 
chargeable  on  the  premises.  He  was  entitled  to  receive 
a  marketable  title  to  the  premises  free  from  any  transfer 
tax  and  was  not  required  under  the  tenhs  of  his  contract 
with  plaintiff  to  speculate  with  reference  to  the  same. 
In  the  exercise  of  reasonable  care  plaintiff  could  no  doubt 
have  given  a  marketable  title  to  the  premises  on  the  due 
day.  Her  failure  in  that  respect  cannot  be  attributed  to 
defendant,  and  the  loss  sustained  if  any  must  be  borne  by 
her.  For  that  reason  the  judgment  should  be  affirmed, 
with  costs. 

HiscocK,   Ch.  J.,  Chase,  Collin,  Cuddeback  and 
Crane,  JJ.,  concur;  McLaughlin,  J.,  not  sitting. 

Judgment  affirmed. 
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Bottlers  Seal  Company,  Suing  in  Behalf  of  Itself  and 
Others,  Appellant,  v.  Roy  A.  Rainey  et  al.. 
Respondents. 

stock  corporations  —  liability  of  holder  of  capital  stock, 
not  fuUy  paid,  for  debts  of  corporation  —  liability  of  such 
stockholder  for  royalties  for  use  of  patent,  which  accrued 
after  his  purchase  of  stock. 

1.  Under  the  statute  (Stook  Corporation  Law,  §  56;  Cons.  Laws, 
ch.  59)  providing  that  "  Every  holder  of  capital  stock  not  fully  paid, 
in  any  stock  corporation,  shall  be  personally  liable  to  its  creditors,  to 
an  amount  equal  to  the  amount  unpaid  on  the  stook  held  by  him 
for  debts  of  the  corporation  contracted  while  stick  stock  was  held  by  him,** 
a  sum  payable  upon  a  contingency  is  not  a  debt  **  contracted  "  and 
does  not  become  a  debt,  for  which  the  stockholder  is  liable  umder 
the  statute,  until  the  contingency  has  happened. 

2.  Where  an  agreement  granted  the  sole  right  and  license  to  manu- 
facture, use  and  sdl  certain  patented  articles  for  a  fixed  period  in 
consideration  of  a  fixed  lic^ise  fee  or  royalty  to  be  paid  upon  each 
article  sold  and  delivered  by  the  grantee  or  his  assigns,  such  royal- 
ties not  to  be  less  in  the  aggregate  than  a  specified  amount,  such 
an  agreement  is  contingent  and  creates  no  debt  until  the  time 
stipulated  for  payment  arrives;  the  contract  is  for  a  future  indebted- 
ness  to  be  incurred  and  paid,  in  amounts  designated  by  the  con- 
tract when  the  consideration  is  furnished;  hence,  when  the  licensee 
named  in  that  contract  transferred  his  rights  thereunder  to  a  cor- 
poration which  agreed  to  carry  out  the  terms  but  which  failed  to  pay 
the  amoimts  which  became  due  for  royalties  as  articles  were  sold  and 
delivered,  the  licensor  can  maintain  an  action  under  the  statute 
against  a  holder  of  stock  not  fully  paid,  in  such  assignee  corporation, 
for  his  liability  for  such  debt  of  the  corporation  so  contracted  while 
such  stock  was  held  by  him.  A  contention  of  defendant  that  the 
debt  was  contracted  when  the  assignment  was  made  and  before  he 
became  a  stockholder  cannot  be  sustained. 

Bottlers  Seal  Co.  v.  Rainey,  180  App.  Div.  935,  reversed. 

(Argued  January  6,  1919;  decided  January  21,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  December  7,  1917,  which  aflBumed  a  judgm^it 
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in  favor  of  defendant,,  entered  upon  an  order  of  Special 
Term  sustaining  a  demurrer  to  and  directing  a  dismissal 
of  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Alfred  D.  lAnd  and  Alexander  Pfeiffer  for  appellant. 
The  contract  was  executory.  {Matter  of  Tear  Off  Bottle 
Seal  Co.,  224  Fed.  Repr.  492.)  The  contract  is  exactly 
analogous  to  a  lease  so  far  as  the  accrual  of  debts  there- 
under is  concerned.  {Thistle  v.  Jones,  123  App.  Div. 
40.)  The  debt  for  royalties  accrued  from  period  to 
period,  exactly  as  debts  for  rent  under  a  lease  accrue  as 
the  rent  reserved  becomes  payable  from  time  to  time. 
{Thistle  V.  Jones,  123  App.  Div.  40;  Sanford  v.  Rhoades, 
113  App.  Div.  782;  Dunn  v.  Neustadll,  72  Misc.  Rep.  1.) 

WiUiam  Murray  for  respondents.  The  stockholder  is 
not  liable  for  debts  of  the  corporation  which  were  con- 
tracted before  he  became  such  holder.  (White  on  Corp. 
[8th  ed.]  489;  Brick  v.  Brewster,  150  App.  Div.  202.) 
Plaintifif's  grant  to  Horner  was  not  a  license.  It  was  an 
assignment  of  the  patent  and  tested  the  title  in  Horner. 
{Waterman  v.  MacKenzie,  138  U.  S.  252;  Rude  v.  Westr 
cott,  130  U.  S.  152;  Boesch  v.  Graff,  133  U.  S.  697.)  The 
debt  of  defendant's  corporation  to  plaintiff  was  con- 
tracted on  December  28,  1909.  {Hatch  v.  Oil  Co.,  100 
U.  S.  130;  Burrows  v.  Whitaker,  71  N.  Y.  291;  Story  on 
Sales,  §  236;  Walla  v.  Walla,  172  U.  S.  1;  Vernon  v. 
Palmer,  16  J.  &  S.  231.) 

.  Pound,  J.  Respondent  was  sued  as  a  holder  of  capital 
stock,  not  fully  paid,  by  a  creditor  of  Tear  Off  Bottle 
Seal  Company,  imder  section  56,  Stock  Corporation 
Law  (Cons.  Laws,  ch.  49),  which  reads  as  follows: 
"  Every  holder  of  capital  stock  not  fully  paid,  in 
any  stock  corporation,  shaU  be  personally  liable  to  its 
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creditors,  to  an  amount  equal  to  the  amount  impaid  on 
the  stock  held  by  him  for  debts  of  the  corporation  con- 
tracted  while  mch  stock  was  held  by  him.^'  He  demurred 
to  the  complaint  on  the  ground  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  has  been  sustained  and  the  complaint  dis- 
missed. It  is  alleged  in  the  complaint  that  the  debt  of 
the  corporation,  which  plaintiff  is  seeking  to  enforce, 
arose  as  follows: 

In  December,  1909,  the  plaintiff  granted  to  one  Homer 
the  sole  right  and  license  to  manufactm*e,  use  and  sell 
certain  patented  bottle  caps  for  a  term  extending  from, 
the  date  of  the  agreement  to  and  beyond  July  1,  1913, 
and  in  consideration  of  the  granting  of  such  license  and 
patent  rights.  Homer  agreed  to  pay  to  the  plaintiff  a 
license  fee  or  royalty  of  one  cent  per  gross  on  each  gross 
of  bottle  caps  and  seals  sold  and  deUvered  by  the  said 
Homer,  or  his  assigns,  and  further  agreed  that  the  amoimt 
of  the  royalty  to  be  paid  to  the  plaintiff  for  the  period 
ending  July  1,  1911,  should  not  be  less  than  $10,000; 
for  the  period  between  July  1,  1911,  and  July  1,  1912, 
not  less  than  $15,000;  and  for  the  period  beginnmg  July  1, 
1912,  and  ending  July  1,  1913,  not  less  than  $20,000; 
and  it  was  further  agreed  that  if  the  aggregate  royalties 
should  be  less  than  these  sums.  Homer  or  his  assigns 
would  pay  to  the  plaintiff  the  amount  of  such  deficiency. 

After  the  execution  and  delivery  of  the  agreement,  and 
on  or  about  December  28,  1909,  Homer,  with  the  plain- 
tiff's consent,  transferred  all  his  interest  therein  to  Tear 
Off  Bottle  Seal  Company,  which,  in  consideration  of  the 
consent  to  the  assignment  being  granted,  assumed  and 
agreed  to  perform  and  carry  out  all  the  terms  thereof,  which 
would  otherwise  have  been  required  to  be  carried  out  by 
Homer.  It  failed  and  refused  to  carry  out  the  terms  of 
its  agreement,  by  failing  to  pay  the  amounts  thus  agreed 
upon  when    they  became  due.    Respondent  became  a 
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holder  of  stock  not  fully  paid  on  January  10,  1910.  His 
contention  is  that  the  debt  was  contracted  on  December 
28,  1909,  when  the  assignment  was  executed.  PlaintiflF 
contends  that  upon  the  assignment  of  the  agreement  a 
contingent  liability  was  incurred  which  ripened  into  a 
debt  only  as  bottle  caps  and  seals  were  manufactured, 
sold  and  delivered  and  the  payments  fell  due. 

The  proper  definition  of  the  term  ''  debt  contracted  " 
is  to  be  sought  in  the  legislative  intent  to  enforce 
the  obligation  to  pay  for  stock  which  is  assumed  by 
one  who  becomes  a  stockholder.  It  is  generally  held 
under  such  statutes  that  a  sum  payable  upon  a  con- 
tingency is  not  presently  a  debt  and  does  not  become  a 
debt  until  the  contingency  has  happened.  (Garrison 
V.  Howe,  17  N.  Y.  458.)  Such  decisions  have  had  the 
result  of  relieving  from  Uability  those  who  were  directors 
when  the  agreement  creating  the  liability  was  signed, 
because  it  is  said  that  their  cases  were  not  fairly  within 
the  language  of  the  statute.  The  same  rule  of  con- 
struction must  be  applied  to  impress  liability  as  is  applied 
to  avoid  it. 

The  agreement  between  Homer  and  Tear  Off  Bottle  Seal 
Company  transferred  no  more  than  a  mere  Ucense,  giving 
the  latter  the  right  to  make,  use  and  sell  the  patented 
article  for  a  period  less  than  the  full  term  of  the  patent. 
The  complaint  alleges  neither  that  the  entire  and 
unquahfied  monopoly,  nor  an  undivided  part  thereof,  nor 
the  exclusive  right  thereunder  within  a  specified  part  of 
the  United  States  was  conveyed  or  received  by  the 
corporation.  (Waterman  v.  Mackenzie,  138  U.  S.  252, 
255;  Pope  Mfg.  Co.  v.  Gormully  &  Jeffery  Mfg.  Co., 
144  U.  S.  248.)  The  transaction  was  not,  properly 
speaking,  an  assignment.  The  covenanted  payments 
are  for  the  right  to  manufacture,  use  and  sell  free  from 
interference.  The  licensor,  in  law,  undertakes  merely 
that  it  will  not',  sue  for  infringement  during  the  period 
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covered  By  the  agreement.  {Hawks  v.  Swett,  4  Hun, 
146.)  The  licensee  obtains  the  authority  or  permis^on 
to  use  for  a  period  the  patent  rights  of  plaintiff  on  pay- 
ment of  compensation  therefor  at  a  rate  to  be  deter- 
mined by  the  number  of  bottle  caps,  seals  or  closures  sold 
or  delivered  by  it.  An  agreement  to  pay  such  royalties 
is  contingent  and  creates  no  debt  imtil  the  time  stipulated 
for  payment  arrives.  The  rights  of  the  Ucensee  may, 
before  the  obligation  to  pay  matures,  be  lost  by  the 
interference  of  the  licensor  or  by  assertion  of  a  paramount 
right  by  a  third  party,  or  the  license  may  be  abandoned 
or  assigned,  with  the  consent  of  the  licensor,  or  under 
conditions  terminating  the  obUgation  to  pay  royalties. 

It  is  urged  that,  as  to  the  minimum  payments,  the  full 
liability  of  the  corporation  was  fixed  when  the  assignment 
was  made  and  that  as  to  such  amounts  the  debt  was  then 
contracted.  But  the  promise  to  make  such  payments 
is  not  absolute.  In  legal  contemplation,  the  enjoyment 
of  the  undisturbed  use  of  the  patent,  not  the  mere 
execution  of  the  grant,  is  the  consideration  for  the 
royalties.  The  debt  is  not  contracted  until  the  considera- 
tion is  furnished.  (Garrison  v.  Howe,  supra;  Whitney 
Arms  Co.  v.  Barlow,  68  N.  Y.  34;  Gold  v.  Clyne,  134  N.  Y. 
262.)  If  the  right  to  make,  use  and  sell  the  patent  ter- 
minates meanwhile;  if  the  licensor  does  not  respect  the 
right;  if  it  had  no  right  to  transfer;  then  the  duty  to 
pay  royalties  ceases;  the  time  for  payment  never  arrives 
and  the  debt  is  not  contracted. 

When  a  lease  calling  for  fixed  payments  of  rent  is 
signed,  no  debt  is  contracted  imtil  the  premises  are  used 
or  the  rent  becomes  due.  {Deane  v.  Caldwell,  127 
Mass.  242,  244;  Watson  v.  Merrill,  136  Fed.  Rep.  359; 
69  L.  R.  A.  719;  Matter  of  Roth  &  Appel,  181  Fed.  Rep. 
667,  669;  31  L.  R.  A.  N.  S.  270;  Thistle  v.  Jones,  123 
App.  Div.  40;  Walla  Walla  City  v.  Walla  Walla  Water  Co., 
172  U.  S.  1,  19,  20.)     The  same  rule  applies  here.    The 
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debt  is  not  contracted  until  it  becomes  a  fixed  liability, 
absolutely  owing,  established  under  the  terms  of  the 
contract.  The  contract  is  for  a  future  indebtedness  to 
be  incurred  which  defines  the  minimum  amoimt  to  be 
paid  when  the  consideration  is  furnished. 

The  judgment  appealed  from  should  be  reversed  and 
the  demurrer  overruled,  with  costs  in  all  courts,  with 
leave  to  answer  within  twenty  days  on  payment  of  costs. 

HiscocK,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
McLaughlin  and  Andrews,  JJ.,  concur. 

Judgment  reversed,  etc. 


Mary   Queeney,    Appellant,   v.   George   Willi,    Jr., 

Respondent. 

John    Queeney,    Appellant,    v.    George    Willi,    Jr., 

Respondent. 

Sridence  —  diBtinction  between  InsufBLcient  evidence  and 
unsatiBfactory  evidence  —  landlord  and  tenant  —  negligence  — 
when  evidence  of  negligence  of  landlord  BUfBLcient  to  make  a 
caBC  for  the  Jury  —  order  of  reverBal  —  finding  of  negligence 
dlBapproved  requires  new  trial  (Code  Civ.  Pro.  §  1338). 

1.  There  is  a  distinction  between  insufficient  evidenoe  and  unsatis- 
factory evidence.  The  statement  that  "  insufficient  evidence  is,  in 
the  eye  of  the  law,  no  evidence,"  merely  means  insufficient  in  law,  not 
insufficient  to  the  mind  of  one  trier  of  fact  with  whom  others  may 
with  reason  differ.  If  any  legitimate  conclusion  can  reasonably  be 
drawn  from  the  evidenoe  it  should  not  be  wholly  rejected  by  the 
court.  The  jiuy  should  pass  upon  it  and  if  the  trial  judge  or  the 
Api)ellate  Division  is  not  satisfied  with  the  soundness  of  the  conclusions 
reached,  the  verdict  should  be  set  aside  and  a  new  trial  ordered. 

2.  Actions  by  tenants  against  their  landlord  for  negligently  failing 
to  protect  water  pipes  under  his  control  from  frost  whereby  the  pipes 
burst  and  water  fell  through  the  ceiling  bringing  the  plaster  down 
with  it  injuring  plaintiff  and  causing  conditions  for  which  damages 
are  sought.  Upon  the  evidence  the  landlord  had  sufficient  notice  of 
the  defective  condition  of  the  water  pipes  to  make  a  case  for  the  jury 
to  pass  upon  and  plaintiff's  complaints  should  not  have  been  dismissed. 
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3.  The  bodily  injuries  sustained  by  plaintiff  in  one  of  the  actions 
as  the  immediate  result  of  being  struck  by  the  falling:  plaster  should 
not  be  considered  as^ elements  of  damage  under  the  complaint  wh'ch 
declares  on  the  iujiurles  resulting  from  the  dampness  only.  *'  Sub- 
stantial justice  between  the  parties  "  (Code  Civ.  Pro.  §  519)  means 
justice  to  both  parties. 

4.  The  orders  of  reversal  specify  that  the  finding  of  the  jury  that 
the  defendant  was  guilty  of  n^ligence  is  disapproved  by  the  Appel- 
late Division.  It  thus  appears  that  the  judgments  were  reversed  on 
questions  of  fact  as  well  as  on  the  law.  A  new  trial  must,  therefore, 
be  granted.     (Code  Civ.  Pro.  §  1338.) 

Queeney  v.  Willi,  171  App.  Div.  588,  reversed. 

(Submitted  January  10,  1919;  decided  January  21,  1919.) 

Appeal  in  each  of  the  above-entitled  actions  from  a 
judgment  entered  March  17,  1916,  upon  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  reversing  a  judgment  in  favor  of 
plaintifif  entered  upon  a  verdict  and  directing  a  dismissal 
of  the  complaint..  The  first  action  was  to  recover  for 
personal  injuries  alleged  to  hav^  been  occasioned  plaintiff 
through  the  negligence  of  defendant.  The  second  was 
to  recover  for  the  loss  of  a  wife's  services  due  to  such 
injuries. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

James  B.  Mackie  and  Herbert  C.  Smyth  for  appellants. 
The  evidence  required  a  submission  to  the  jury.  ( Kass- 
ner  v.  Weintraub,  130  N.  Y.  Supp.  229;  Golob  v.  Pasinsky, 
178  N.  Y.  458;  Bollard  v.  Roberts,  130  N.  Y.  269;  Levy 
V.  Rooseveltf  131  App.  Div.  8;  Pincus  v.  Schlechter,  167 
App.  Div.  361;  Frank  y.  Simxyrij  109  App.  Div.  38; 
Rubenstein  v.  Hudson,  86  N.  Y.  Supp.  750;  Kassner  v. 
Weintraub,  130  N.  Y.  Supp.  229;  Abrammuitz  v.  Schles- 
singer,  152  N.  Y.  Supp.  337;  Obendorfer  v.  Hart,  145 
N.  Y.  Supp.  50;  Worthington  v.  Parker,  11  Daly,  545; 
Rauth  V.  Davenport,  60  Hun,  70;  Fitch  v.  Armour,  27 
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J.  &  S.  413;  Coleman  v.  Central  Trust  Co.  of  N.  F.,  25 
Misc.  Rep.  295.)  There  was  no  variance  between  the 
pleading  and  the  proof.  (1  Nichols  New  York  Practice, 
1035;  Disbrow  v.  Harris,  122  N.  Y.  362;  King  v.  McKel- 
lar,  109  N.  Y.  215;  Simpson  v.  Cowan,  56  Barb.  395; 
Abb.  Brief  on  Pleadings  [1st  ed.],  §  724;  White  v. 
Spencer,  14  N.  Y.  247;  Williams  v.  N.  Y.  &  Q.  C.  R. 
Co.,  97  App.  Div.  133;  Becker  v.  N.  Y.,  L.  E.  &  W.  R. 
R.  Co.,  31  N.  Y.  S.  R.  750;  Powell  v.  Cohoes  Ry.  Co., 
136  App.  Div.  204;  Sallie  v.  N.  Y.  Railway  Co.,  110 
App.  Div.  655;  Turner  v.  Nassau  Electric  Co.,  41  App. 
Div.  213;  McCahill  v.  N.  Y.  Transportation  Co.,  201 
N.  Y.  221;  Keen  v.  Village  of  Waterfard,  130  N.  Y.  192; 
Lyons  v.  Second  Ave.  Railway  Co.,  89  Hun,  374;  Hurley 
V.  N.  Y.  &  Brooklyn  Brewing  Co.,  13  App.  Div.  167.) 

Stephen  P.  Anderton,  Edward  K.  H anion  and  Alfred 
W.  Meldon  for  respondent.  There  was  no  notice  to  the 
landlord  of  the  supposed  defect,  that  the  pipe  which 
burst  in  its  concealed  position  between  the  roof  and  the 
ceiling  was  not  covered  with  insulating  material.  {Rup- 
pert  V.  Brooklyn  Heights  R.  R.  Co.,  154  N.  Y.  90;  Lopez 
V.  Campbell,  163  N.  Y.  340;  People  v.  Rozezicz,  206 
N.  Y.  249;  Lamh  v.  Union  Ry.  Co.,  195  N.  Y.  260;  O'Gara 
V.  Eisenhhr,  38  N.  Y.  296.)  As  the  landlord  had  no 
notice  of  the  supposed  defect,  which  was  concealed,  the 
complaint  was  properly  dismissed.  (Cohen  v.  Cotheal, 
156  App.  Div.  784;  Kassner  v.  Weintraub,  130  N.  Y. 
Supp.  229;  Abramowitz  v.  Schlessinger,  152  N.  Y.  Supp. 
337;  Golob  v.  Pasinsky,  178  N.  Y.  458;  Bollard  v.  Roberts, 
130  N.  Y.[269;  Pincus  v.  Schlechter,  167  App.  Div.  361.) 
The  trial  court  committed  reversible  error  in  holding  that 
the  plaintiff  was  entitled  to  prove  that  she  had  been 
struck  and  injured  by  a  portion  of  the  ceiling  which  fell. 
{A.  B.  &  B.  Co.  V.  Addicts,  19  Misc.  Rep.  36;  Wilkins 
V.  Nassau  N.  D.  Co.,  98  App.  Div.  130;  Shea  v.  Union 
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R.  Co.y  112  App.  Div.  239;  Finnegan  v.  Robinson  Co., 
124  App.  Div.  117;  Murphy  v.  Milliken,  84  App.  Div.  582.) 

Pound,  J.  The  actions  are  by  tenants  against  the 
landlord.  They  allege  that  the  defendant  negligently 
failed  to  protect  water  pipes  under  his  control  from 
frost. 

Plaintiffs  occupied  a  top  floor  apartment  in  a  building 
owned  by  defendant.  Water  was  suppUed  from  a  tank 
on  the  roof.  The  evidence  for  the  plaintiffs  is  to  the 
effect  that  from  December,  1913,  to  February,  1914, 
Queeney,  the  husband,  had  noticed  that  the  walls  and 
ceiling  of  the  bedroom  were  damp.  He  could  get  water 
out  of  the  wall  paper  by  rubbing  his  hand  on  it.  Notice 
of  this  condition  was  given  to  the  landlord  and  to  the 
janitor,  his  agent,  some  time  in  January,  1914.  At 
about  ten  o'clock  on  the  night  of  February  13,  1914, 
by  reason  of  the  freezing  of  the  water  in  a  vertical  pipe 
between  the  ceiling  of  plaintiffs'  apartment  and  the  roof 
of  the  building,  the  pipe  burst  and  a  large  quantity  of 
water  fell  through  the  ceiling  of  the  bedroom  bringing 
the  plaster  down  with  it.  Mrs.  Queeney,  who  was  pre- 
paring for  bed,  was  struck  by  the  water  and  plaster.  She 
prematurely  gave  birth  to  a  child  on  the  same  night;  her 
left  breast,  where  she  struck  the  bed,  wasted  away; 
she  suffered  from  neurasthenia;  caught  cold,  developed 
acute  bronchitis  and  tuberculosis.  It  is  said  that  the 
circumstances  were  a  competent  and  producing  cause  for 
the  conditions. 

The  pipe  which  burst  was  not  covered  properly  to  pro- 
tect it  from  freezing  as  pipes  in  such  a  position  custom- 
arily are  covered.  An  expert  witness  testified  that  an 
uncovered  pipe,  such  as  this  one  was,  will  "  sweat ''  or 
condense  moisture  on  its  outside  in  cold  weather.  If 
it  is  in  a  vertical  position  the  moisture  will  drip  into  the 
walls  and  ceihng,  thus  giving  notice  of  its  condition. 


378  QUEENEY  V.  WlLXI. 

[226  N.  T.]  Opinion,  per  Pound,  J.  [Jan., 

Defendant  did  not  build  the  house.  He  had  purchased 
it  three  years  before  the  accident  and  had  no  actual  notice 
of  the  potential  danger  from  freezing  and  bursting  of 
exposed  pipes.  Plaintiflfs  recovered  verdicts  in  the 
trial  court  on  the  theory  that  the  dampness  of  the  bedroom 
was  constructive  notice  of  a  leak  or  some  other  defective 
condition  of  the  premises.  The  learned  Appellate  Division 
held  that  the  inference  of  defect  from  dampness  was  too 
remote  and  dismissed  the  complaints. 

The  distinction  between  insufficient  evidence  and 
unsatisfactory  evidence  must  be  kept  in  mind.  It  has 
often  been  said  that  '^  insufficient  evidence  is,  in  the  eye 
of  the  law,  no  evidence,"  but  that  merely  means  insufficient 
in  law,  not  insufficient  to  the  mind  of  one  trier  of  fact 
with  whom  others  may  with  reason  differ.  If  any 
legitimate  conclusion  can  reasonably  be  drawn  from  the 
evidence  it  should  not  be  wholly  rejected  by  the  court. 
The  jury  should  pass  upon  it  and  if  the  trial  judge  or 
the  Appellate  Division  is  not  satisfied  with  the  soimdness 
of  the  conclusions  reached,  the  verdict  should  be  set 
aside  and  a  new  trial  ordered.  (Getty  v.  WiUiams  Silver 
Co.,  221  N.  Y.  34,  39.) 

The  chain  of  reasoning  most  favorable .  to  plaintiffs 
might  legitimately  consist  of  these  links:  walls  are  not 
so  damp  in  cold  weather  when  the  structure  is  free  from 
defect;  their  condition  is  not  consistent  with  proper 
repair  or  construction;  damp  ceiUngs  may  fall,  it  is 
probable  that  they  will  fall;  a  prudent  landlord  will  exert 
himself  to  ascertain  the  cause  of  the  dampness  before 
they  fall  and  do  harm  to  the  occupants  of  the  rooms; 
if  the  plaintiffs'  witnesses  are  to  be  believed,  a  pliunber 
smnmoned  to  find  the  trouble  would  at  once  decide  that 
sweating  pipes  might  be,  and,  by  a  process  of  exclusion, 
were  the  cause  of  the  dampness. 

The  damp  walls  were  plain  notice  of  something  to  be 
remedied.    The  landlord  may  not  sit  helplessly  by  and 
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say  that  he  cannot  see  what  produces  such  conditions. 
He  must  reasonably  bestir  himself  to  discover  the  cause 
and  correct  it.  Continued  dampness  of  ceilings  may 
to  one  observer  seem  a  trifling  circumstance  and  at  best 
no  warning  of  exposed  pipes  or  leaks,  while  to  another  the 
warning  would  be  plain  and  significant.  Courts  should 
not  speak  too  confidently  in  determining  as  matter  of 
law  what  facts  may  be  ignol^  by  prudent  people  whose 
duty  it  is  to  be  reasonably  careful  for  the  personal  safety 
of  others.  We  think  that  plaintiffs'  evidence  made  a 
case  for  the  jury  to  pass  upon  and  that  their  complaints 
should  not  have  been  dismissed. 

The  orders  of  reversal  specify  that  the  finding  of 
the  jury  that  the  defendant  was  guilty  of  negligence  is 
disapproved  by  the  Appellate  Division.  It  thus  appears 
that  the  judgments  were  reversed  on  questions  of  fact  as 
well  as  on  the  law.  A  new  trial  must,  therefore,  be 
granted.  (Code  Civ.  Pro.  §  1338.)  On  the  new  trial,  we 
are  of  the  opinion  that  the  bodily  injuries  sustained  by 
Mrs.  Queeney  as  the  immediate  result  of  being  struck 
by  the  falling  plaster  should  not  be  considered  as  elements 
of  damage  under  the  complaint  as  it  now  reads.  The 
pleading  declares  on  the  injuries  resulting  from  the  damp- 
ness only.  "  Substantial  justice  between  the  parties  " 
(Code  Civ:  Pro.  §  519)  means  justice  to  both  parties. 
The  result  desired  may  better  be  obtained  by  amendment 
on  an  orderly  application  to  the  court  than  by  amendment 
imder  the  guise  of  liberal  construction. 

The  judgments  appealed  from  should  be  reversed  and 
new  trials  granted,  with  costs  to  abide  the  event. 

HiscocK,  Ch.  J.,  CuDDEBACK,  Cardozo  and  Andrews, 
JJ.,  concur;  Chase,  J.,  dissents;  McLaughlin,  J., 
not  sitting. 

Judgments  reversed,  etc. 
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Alfred    C.    Beatty,     Respondent,     v.     Guggenheim 
Exploration  Company  et  al..  Appellants. 

Contract  —  when  employer  may  hold  employee  as  trustee 
and  require  him  to  account  for  profits  of  personal  transaction 
—  when  oral  consent  of  employer  to  such  transaction  precludes 
him  from  impressing  such  a  trust  and  acquits  employee  of 
breach  of  written  contract  forbidding  his  engaging  in  business 
similar  to  his  employer's. 

1.  An  agent  or  a  partner  who  breaks  a  covenant  not  to  engage  in 
some  other  business  does  not,  as  a  matter  of  course,  become  chargeable 
as  a  trustee  for  the  profits  of  the  forbidden  venture.  A  constructive 
trust  is  the  formula  through  which  the  conscience  of  equity  finds 
expression,  and  when  property  has  been  acquired  in  such  circumstances 
that  the  holder  of  the  legal  title  may  not  in  good  conscience  retain  the 
beneficial  interest,  equity  converts  him  into  a  trustee.  A  court  of 
equity  in  decreeing  a  constructive  trust  is  boimd  by  no  unyielding 
formula.  The  equity  of  the  transaction  must  shape  the  measure  of 
the  relief. 

2.  Where  an  employee  agrees  with  his  employer  that  he  will  not 
become  directly  or  indirectly  interested  in,  or  connected  with,  any 
person  engaged  in  any  similar  business,  and  thereafter  purchases,  in 
conjunction  with  another,  rights  in  certain  mining  claims  which  he 
believed  to  be  essential  to  the  successful  operation  of  those  in  which 
his  employer  is  interested,  the  latter,  not  consenting  to  the  invest- 
ment, has  the  privilege,  if  he  so  elects,  to  hold  the  employee  as  trustee 
and  may  require  him  to  renoimce  the  profits  of  the  transaction  and 
transfer  the  claims  at  cost. 

3.  Where,  however,  it  appears  that  the  employee,  when  he  associ- 
ated himself  with  a  partner  in  the  enterprise,  reserved  the  right  of 
withdrawal,  and  the  employer,  with  knowledge  that  the  employee  had 
reserved  this  privilege,  consented  that  the  investment  be  retained,  the 
employer  may  not  have  the  aid  of  a  court  of  equity  to  impress  upon 
the  investment  the  quality  of  a  constructive  trust. 

4.  Nor  does  the  fact  that  the  written  contract  of  employment  con- 
tains a  covenant  that  there  shall  be  no  waiver  or  amendment  thereof 
not  evidenced  in  writing,  alter  the  situation.  Those  who  make  a 
contract  may  unmake  it,  and  where,  on  the  faith  of  the  consent,  the 
employee,  as  here,  turned  a  loan  into  a  purchase,  the  consent,  though 
oral,  gives  protection  to  the  employee,  and  acquits  him  of  a  breach  of 
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contract.  The  oral  consent  is  at  least  equivalent  to  an  election  that 
the  agent  shall  not  be  charged  as  a  trustee^  It  is  an  election  between 
remedies  and  such  an  election  can  be  made  without  a  writing. 

Beatty  v.  Guggenheim  Exploration  Co.,  223  N.  Y.  294,  modified. 
(See  223  N.  Y.  294;  224  N.  Y.  595.) 

(Re-argued  December  2,  1918;  decided  January  28,  1919.) 

Re-argument  of  an  appeal  from  a  judgment,  entered 
September  30,  1915,  upon  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial 
department,  reversing  a  judgment  in  favor  of  defendants 
entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term  and  directing  judgment  in  favor  of  plaintiff. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion  in  this  case  reported  in  223 
New  York,  at  page  298. 

Nathan  L.  Miller  and  Louis  Marshall  for  appellants. 
Upon  the  record  the  exploration  company  is  entitled  to  a 
final  judgment  on  the  claim  of  the  plaintiff  growing  out 
of  the  Perry-Exploration  Company  contract.  (Levy  v. 
Louvre  Realty  Co.,  222  N.  Y.  14;  City  of  Buffalo  v.  D., 
L.  &  W.  R.  R:  Co.,  176  N.  Y.  308;  Bremer  v.  Manhattan 
Ry.  Co.y  191  N.  Y.  333;  Loomis  v.  Lehigh  Valley  R.  R. 
Co.,  208  N.  Y.  312.)  The  exploration  company  is  like- 
wise entitled  upon  the  record  to  final  judgment  with 
respect  to  the  profits  which  the  plaintifif  is  seeking  to 
withhold  from  it  arismg  from  the  Perry-Treadgold  con- 
tract,  which  are  derived  from  its  treasury.  (Russell  v. 
Winne,  37  N.  Y.  591;  Baldwin  v.  Short,  125  N.  Y.  553; 
Roberts  v.  Vietor,  130  N.  Y.  600;  Simons  v.  Goldbach, 
56  Hun,  204;  123  N.  Y.  637;  Grover  v.  Wakeman,  11 
Wend.  187;  Boyd  v.  Dunlap,  1  Johns.  Ch.  478;  Lilley 
V.  Elwyn,  L.  R.  11  Q.  B.  742;  Prescott  v.  White,  18  111. 
App.  322;  Peterson  v.  Mayer,  46  Minn.  468;  Libhart  v. 
Wood,  1  Watts  &  S.  [Penn.]  265;  Sipley  v.  Siickney, 
190   Mass.   43.)     Under   no   circumstances  should   the 
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plaintiff  be  permitted  to  recover  on  the  present  record 
any  profits  derived  from  the  Perry-Treadgold  contract. 
{Nesbit  V.  Lockman,  34  N.  Y.  162;  Whitehead  v.  Kennedy, 
69  N.  Y.  466;  Cowee  v.  C(ymell,  75  N.  Y.  99;  Green  v. 
Howarth,  113  N.  Y.  470;  Barnard  v.  Gantz,  140  N.  Y. 
249;  Ten  Eyck  v.  Whitbeck,  156  N.  Y.  353;  Heckscher 
V.  Edenbom,  203  N.  Y.  210;  Condi*  v.  BlackweU,  22 
N.  J.  Eq.  485;  Dunne  v.  English,  L.  R.  18  Eq.  524;  2  Pom. 
Eq.  Juris.  [3d  ed.]  §  956;  Mechem  on  Agency,  §  466.) 

Charles  F.  Brown,  Henry  WoUman  and  Robert  C.  Beatty 
for  respondent.  The  facts  which  led  the  court  to  deny 
to  the  plaintiff  a  recovery  of  a  part  of  Perry's  compensa- 
tion would  not  preclude  his  recovery  of  the  profits  arising 
out  of  the  repurchase  by  Treadgold  of  claims  89-104 
imder  the  Perry-Treadgold  contract.  {Shaeffer  v.  BUdr, 
149  U.  S.  248.)  The  plaintiff,  in  respect  to  his  agreement 
with  Perry,  which  is  set  forth  in  findings  A,  88  and  89, 
violated  no  duty  which  he  owed  to  the  Guggenheim 
Exploration  Company  as  its  agent  or  employee.  (Billings 
V.  Shaw,  209  N.  Y.  265;  Murray  v.  Beard,  102  N.  Y. 
505.)  The  defendant  Guggenheim  Exploration  Company 
waived  the  provision  in  the  plaintiff's  contract  of  employ- 
ment requiring  him  to  secure  its  consent  in  writing  to 
investments.  {Alsens  A.  P.  C.  Works  v.  Degnon  Cord. 
Co.,  222  N.  Y.  34;  Clark  v.  West,  193  N.  Y.  349;  Mocrre 
V.  Hanover  F.  Ins.  Co.,  141  N.  Y.  219;  Whipple  v. 
Prudential  Ins.  Co.,  222  N.  Y.  39;  Pechner  v.  Phomix 
Ins.  Co.,  65  N.  Y.  195;  Weed  v.  L.  &  L.  Ins.  Co.,  116 
N.  Y.  106;  Solonum  v.  VaUette,  152  N.  Y.  147,  151; 
Stewart  v.  Union  Mul.  Life  Ins.  Co.,  155  N.  Y.  257.) 
The  fact  that  Daniel  Guggenheim  and  Mr.  Hammond, 
when  they  gave  their  consent  that  Beatty  might  retain 
his  interest  in  the  Perry-Treadgold  contract,  were  not 
informed  of  the  exact  amoimt  of  the  interest  which  Beatty 
had  in  that  contract  is  immaterial.     They  knew  the  exact 
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amount  of  Perry's  profits  under  that  contract,  and  that 
Beatty,  who  financed  the  matter,  was  to  have  a  part 
of  Perry's  profits.  (Tilleny  v.  Wolverton,  54  Mum.  75; 
United  States  Steel  Corporation  v.  Hodge,  64  N.  J.  Eq. 
807;  Matter  of  Niks,  113  N.  Y.  547;  GUrr  v.  KeUy,  49 
App.  Div.  617;  166  N.  Y.  589;  Hutchinson  v.  Simpson, 
92  App.  Div.  382;  Kelly  v.  Newburyport  Horse  R.  R., 
141  Mass.  496;  Prevost  v.  Gratz,  6  Wheat.  481;  Selwyn 
&  Co.  V.  WaUer,  212  N.  Y.  507;  /.  M.  C.  Assn.  v.  Cole- 
man, L.  R.  6  H.  L.  189;  New  Albany  v.  Burke,  11  Wall. 
96;  Calivada  Col.  Co.  v.  Hays,  119  Fed.  Rep.  202; 
C.  &  B.  Colliery  Co.  v.  Black,  37  L.  T.  N.  S.  740.) 

Cabdozo,  J.  This  case  is  here  upon  re-argument.  We 
need  not  rehearse  the  facts.  They  are  concisely  stated 
in  Judge  Cuddeback's  opinion  (223  N.  Y.  294).  We 
held  then  that  there  could  be  no  recovery  by  the  plaintiff 
of  compensation  paid  to  Perry  under  the  Perry-Guggen- 
heim contract.  That  question  is  no  longer  open.  We  did 
not  pass  upon  the  Perry-Treadgold  contract,  but  left 
the  plaintiflf's  rights  under  that  contract  for  adjudication 
on  a  second  trial.  The  re-argument  thereafter  ordered 
was  restricted  to  a  single  question.  The  question  is 
whether  plaintiff's  rights  under  the  Perry-Treadgold  con- 
tract may  be  finally  determined  now. 

The  defendants  argue  that  the  two  contracts  are 
inseparably  united  in  scheme  and  execution.  They  say, 
therefore,  that  misconduct  in  respect  of  one  defeats 
recovery  under  the  other.  But  we  think  there  is  no 
such  union  as  the  argument  assumes.  The  two  transac- 
tions are  clearly  severable.  The  plaintiff  had  an  interest 
with  Perry  in  claims  "89  to  104  below  discovery  at 
Bonanza  Creek."  Those  claims  were  the  subject  of  the 
Perry-Treadgold  contract.  The  plaintiff  had  another 
interest  in  compensation  paid  to  Perry  for  services  in 
the  Yukon  district.    That  compensation  was  the  subject 
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of  the  Perry-Guggenheim  contract.  Perry  had  done 
work,  and  was  entitled  to  pay.  The  plaintiff  persuaded 
him  to  ask  for  more  pay  than  would  otherwise  have 
satisfied  him,  in  order  that  plaintiff  might  get  a  share 
of  it.  We  held  that  this  was  a  breach  of  the  plaintiff's 
duty  to  his  employer.  The  payment,  thus  unlawfuUy 
swollen,  was  subject  to  a  constructive  trust.  Our  decision 
went  no  farther.  But  the  payment  for  Perry's  services 
is  quite  distinct  from  the  payment  of  Perry's  profits 
in  the  sale  of  Treadgold's  claims.  The  amount  due 
under  each  head  is  stated  in  the  findings.  Increase 
of  the  one  had  no  tendency  to  swell  the  measure  of  the 
other.  Subsequent  misconduct  in  another  and  distinct 
transaction  does  not  work  a  forfeiture  of  rights  already 
lawfully  accrued. 

There  remains,  however,  a  question  at  once  more 
important  and  morfe  diflScult.  It  is  whether  the  plaintiff 
ever  lawfully  acquired  a  share  in  the  profits  of  the 
Perry-Treadgold  contract,  considered  by  itself.  He  had 
agreed  with  his  employer  that  he  Would  not  become 
directly  or  indirectly  interested  in,  or  connected  with, 
any  person,  partnership  or  corporation  engaged  in  any 
similar  business.  He  had  also  agreed  that  none  of  the 
covenants  or  conditions  of  the  contract  should  be  "  waived, 
modified,  altered,  or  annulled  "  except  by  writing  sub- 
scribed by  the  parties,  who  further  covenanted  that  they 
would  not  "  urge  or  claim  any  such  waiver,  alteration, 
modification  or  amendment  unless  the  same  be  evidenced 
by  such  writing."  The  finding  is  that  the  president 
and  the  general  manager  of  the  employer  knew  that 
plaintiff  was  interested  in  the  Perry-Treadgold  contract 
and  consented  thereto,  but  no  written  consent  was  foimd 
or  proved.  The  question,  therefore,  subdivides  itself 
into  two  branches.  One  is  whether  the  plaintiff,  if  he 
had  purchased  an  interest  in  the  claims  without  the 
consent  of  his  employer,  would  be  chargeable  as  a  trustee. 
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The  Other  is  whether  consent  not  evidenced  by  a  writing 
has  varied  the  employer's  rights. 

(1)  We  think  the  situation  is  one  where  an  employer, 
not  consenting  to  the  investment,  would  have  the  right, 
if  he  so  elected,  to  hold  the  plaintiff  as  trustee. 

The  plaintiff  was  sent  to  the  Yukon  to  investigate 
mining  claims  which  were  the  subject  of  an  option.  He 
found  certain  other  claims  which  were  not  included  in 
the  option,  but  which  he  believed  to  be  essential  to  the 
successful  operation  of  those  that  were  included.  In 
conjunction  with  Perry,  he  purchased  rights  in  the  new 
claims.  The  two  were  partners  in  the  venture.  Later 
his  employer,  appreciating  the  importance  of  the  claims, 
determined  to  buy  them  for  itself.  We  think  it  had  the 
right  to  say  to  the  agent  that  he  must  renounce  the 
profits  of  the  transaction  and  transfer  the  claims  at 
cost.  A  different  situation  would  be  presented  if  the  ) 
claims  had  no  relation  to  those  which  the  plaintiff  wasJ 
under  a  duty  to  investigate.  But  they  had  an  intimate 
relation.  One  could  not  profitably  be  operated  without 
the  other.  Let  us  suppose  that  the  plaintiff,  instead  of 
bu3dng  the  claims  as  a  partner  with  Perry,  had  bought 
them  alone.  No  one,  we  think,  would  say  that  he  could 
have  retained  them  against  his  employer,  and  held  out 
for  an  extravagant  price,  as,  of  course,  he  could  have 
done  if  the  purchase  was  not  affected  by  a  trust.  It  is 
not  an  answer  to  say  that  he  was  not  bound  to  risk  his 
money  as  he  did,  or  to  go  into  the  enterprise  at  all 
{Rose  V.  Hay  den,  35  Kan.  106,  118).  He  might  have 
kept  out  of  it  altogether,  but  if  he  went  in,  he  could  not 
withhold  from  his  employer  the  benefit  of  the  bargain 
{Trice  v.  Comstock,  121  Fed.  Rep.  620;  Felix  v.  Patrick, 
145  U.  S.  317,  327;  Massie  v.  Watts,  6  Cranch,  148; 
Ringo  v.  'Binns,  10  Pet.  269;  Gardner  v.  Ogden,  22  N.  Y. 
327;  Sea  Coast  R.  R.  Co.  v.  Wood,  65  N.  J.  Eq.630;  Fox 
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V.  Mackrethj  1  Wh.  &  T.  Lead.  Cases  in  Eq.  141;  Perry 
on  Trusts  [6th  ed.],  sec.  206). 

We  think,  therefore,  that  aside  from  the  special  pro- 
visions of  this  contract,  the  agent  became  a  trustee  at 
the  election  of  the  principal.  But  the  contract  reinforces 
that  conclusion.  It  is  true  that  an  agent  or  a  partnei 
who  breaks  a  covenant  not  to  engage  in  some  other 
business  does  not,  as  a  matter  of  course,  become  charge- 
able as  a  trustee  for  the  profits  of  the  forbidden  venture 
(Dean  v.  MacDowelly  L.  R.  8  Ch.  Div.  345;  Trimble  v. 
Goldberg,  1906,  A.  C.  494,  500;  Aas  v.  Benharrij  1891, 
2  Oh.  Div.  244;  Latta  v.  KiOxmrn,  150  U.  S.  524,  547, 
548).  The  agent  may  be  discharged;  the  partnership 
may  be  dissolved;  there  may  be  an  action  for  damages. 

I  But  to  raise  a  trust  there  must  be  more.  It  is  sometimes 
said  that  the  profits  of  the  forbidden  venture  must  have 
been  diverted  from  the  business  of  the  principal  or  the 
partnership  (See  cases,  supra).  We  think  it  may  fahrly 
be  foimd  that  there  was  a  diversion  of  profits  hjere.  But 
the  test  of  diversion  is  not  exhaustive.  For  most  cases 
it  may  supply  a  working  rule,  but  the  rule  is  a  phase 
or  illustration  of  a  principle  still  larger.  A  constructive 
trust  is  the  formula  through  which  the  conscience  of  equity 
finds  expression.  [When  property  has  been  acquired  in 
such  circumstances  that  the  holder  of  the  legal  title  may 
not  in  good  conscience  retain  the  beneficial  interest, 
equity  converts  him  into  a  trustee]  (Moore  v.  Crawfordy 
130  U.  S.  122,  128;  Pomeroy  Eq.  Jur.  sec.  1053).  We 
think  it  would  be  against  good  conscience  for  the  plaintiff 
to  retain  these  profits  unless  his  employer  has  consented. 
^The  tie  was  close  between  the  employer's  business  and 
the  forbidden  venture.  The  profits  which  the  agent 
claims  have  come  from  the  employer's  coflfers.  If  the 
agent  must  account  as  a  trustee,  the  price  which  the 
employer  pays  is  to  that  extent  diminished.  If  the  agent 
retains  the  profit,  the  price  is  to  that  extent  increased. 
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Of  course  it  is.  true  that  if  Perry  had  made  the  purchase 
alone,  without  the  aid  of  plaintiflF,  the  employer  might 
be  no  better  off.  That  is  true  whenever  an  agent  goes 
into  some  competing  venture.  His  associates  might  have 
succeeded  in  diverting  equal  profits  without  him.  The 
disabiUty  is  personal  to  him.  Others  may  divert  profits 
from  the  business  of  the  principal.  He  may  not.  If  he 
does,  he  must  account  for  them. 

(2)  We  conclude,  therefore,  that  the  plaintiff  was 
chargeable  as  a  trustee  if  the  employer  so  elected.  But 
the  Appellate  Division  has  found  upon  sufficient  evidence 
that  the  employer  consented  to  the  investment.  The 
plaintiff,  when  he  associated  himself  with  Perry,  reserved 
the  privil^e  of  withdrawal.  The  contract  was  that  if 
the  president  or  the  general  manager  disapproved  of  his 
investment,  then  the  payment  which  he  had  made, 
instead  of  being  a  purchase  of  a  share  in  a  joint  enter- 
prise, should  be  a  loan  to  Perry  personally.  This  is 
foimd  by  the  trial  judge  as  well  as  by  the  Appellate 
Division.  The  testimony  is  that,  in  that  event,  the  loan 
was  to  be  repaid  in  a  reasonable  time.  The  president 
and  the  general  manager,  with  knowledge  that  the  plain- 
tiff had  reserved  this  privilege  of  withdrawal,  consented 
that  the  investment  be  retained.  The  question  is  whether 
the  employer  may  now  have  the  aid  of  a-  court  of  equity 
to  impress  upon  the  investment  the  quality  of  a  con- 
structive trust. 

The  question  would  answer  itself  if  it  were  not  for  the 
covenant  that  there  shall  be  no  waiver  or  amendment 
not  evidenced  by  a  writing.  The  employer  sets  up  this 
covenant  to  nuUify  its  oral  consent.  The  employee 
asserts  that  the  covenant  is  nugatory.  Those  who  make 
a  contract,  may  unmake  it.  The  clause  which  forbids 
a  change,  may  be  changed  like  any  other.  The  pro- 
hibition of  oral  waiver,  may  itself  be  waived.  ''  Every 
such  agreement  is  ended  by  the  new  one  which  con- 
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tradicts  it "  {Westchester  F.  Ins.  Co.  v.  Earle,  33  Mich. 
143,  153).  What  is  excluded  by  one  act,  is  restored  by 
another.  You  may  put  it  out  by  the  door;  it  is  back 
through  the  window.  Whenever  two  men  contract,  no 
limitation  self-imposed  can  destroy  their  power  to  contract 
agwn  (Pechner  v.  Phoenix  Ins.  Co.,  65  N.  Y.  195,  204,  205; 
Solomon  v.  VaOette,  152  N.  Y.  147,  151;  F.  F.Ins.  Co.  v. 
Norwood,  69  Fed.  Rep.  71;  McElroy  v.  B.  A.  Assur.  Co., 
94  Fed.  Rep.  990;  Westchester  F.  Ins.  Co.  v.  Earle,  supra; 
Ewart  on  the  Law  of  Waiver,  p.  286).  The  defendant 
argues  that  there  was  a  lociis  pcenitentioe.  The  plaintiff, 
we  are  told,  did  nothing  on  the  faith  of  the  consent,  and 
hence  the  defendant  should  be  permitted  to  recall  it. 
There  may  be  other  answers  to  that  argument,  but  it  is 
a  sufficient  one,  we  think,  that  at  the  time  of  the  consent 
the  transaction  was  still  executory.  The  plaintiff  had 
reserved  the  right  to  withdraw  from  the  joint  enter- 
prise if  his  employer  disapproved  of  it,  and  in  that 
event  to  treat  his  advances  as  a  loan.  On  the  faith  of 
the  consent,  he  turned  a  loan  into  a  purchase.  It  is  too 
late,  years  afterwards,  for  the  employer  to  cancel  the 
consent,  and  insist  that  the  purchase  be  tiuned  back  into 
a  loan. 

We  hold,  therefore,  that  the  consent,  though  oral,  gives 
protection  to  the  agent,  and  acquits  him  of  a  breach  of 
contract.  But  if  this  were  doubtful,  another  path  would 
bring  us  to  the  same  result.  The  question  here  is  not 
whether  a  contract  has  been  broken.  There  has  been 
no  attempt  to  discharge  the  agent,  to  terminate  his 
contract,  or  to  hold  him  liable  for  damages.  Thequesn 
tion  is  whether  the  breach,  if  it  be  assmned,  demands 
the  implication  of  a  trust.  The  oral  consent  is  at  least 
sufficient  to  preclude  that  implication.  It  is  at  least 
equivalent  to  an  election  that  the  agent,  however  delin- 
quent, shall  not  be  charged  as  a  trustee.  To  use  it  for 
that  purpose  is  not  to  waive  or  change  a  provision  of 
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the  contract,  and  so  the  covenant  does  not  apply,  even 
if  it  could  ever  be  efifective.  Much  of  the  trouble  comes 
from  the  use  of  the  misleading  word  "  waiver  "  (Ewart 
Law  of  Waiver,  p.  3).  It  is  made  to  stand  for  many 
things  —  sometimes  for  estoppel,  sometimes  for  contract, 
sometimes  for  election  (Ewart,  supra).  The  oral  consent 
may  not  have  created  an  estoppel,  nor  modified  a  con- 
tract, and  yet  it  may  have  established  an  election.  Admit 
for  the  purpose  of  the  argument  that  the  plaintiff  broke 
his  contract  when  he  took  an  interest  in  a  mine.  Even 
then,  the  employer  was  not  bound  to  charge  him  as  a 
trustee.  At  the  utmost,  it  had  a  right  of  election  (Hamr 
mond  V.  Hopkins,  143  U.  S.  224;  Kahn  v.  Chapin,  152 
N.  Y.  305,  309).  It  might  adopt  or  reject  the  purchase. 
Neither  adoption  nor  rejection  would  be  a  change  of  the 
contract.  It  would  be  an  election  between  remedies. 
But  plainly  such  an  election  could  be  made  without  a 
writmg.  It  is  one  thmg  to  hold  that  a  writmg  is  necessary 
to  obUterate  the  wrong.  It  is  another  thing  to  exact  a 
writing  where  there  has  been  nothing  but  a  choice  among 
the  remedies  that  are  available  for  the  redress  of  wrong. 
The  plaintiflf  said  to  his  employer:  "  I  can  treat  this 
transaction  either  as  a  loan  or  as  a  joint  venture.  Which 
shall  I  do?  "  The  employer  answered :  "You  may  treat 
it  as  the  latter."  After  an  election  so  decisive,  annoimced 
while  there  was  still  an  opportunity  to  withdraw,  good 
conscience  no  longer  demands  that  the  agent  be  charged 
as  a  trustee.  A  court  of  equity  in  decreeing  a  con- 
structive trust  is  bound  by  no  unyielding  formula.  The 
equity  of  the  transaction  must  shape  the  measure  of 
relief. 

Our  conclusion,  therefore,  is  that  the  judgment  of  the 
Appellate  Division  should  be  modified  so  that  the  award 
made  to  the  plaintiff  shall  be  limited  to  his  share  of  the 
profits  under  the  so-called  Perry-Treadgold  contract,  to 
wit:   $27,300  in  cash  with  interest  from  April  1,  1908, 
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and  5,460  shares  of  the  capital  stock  of  the  Yukon  Gold 
Company  of  the  par  value  of  $27,300  with  any  dividends 
declared  thereon  since  April  1,  1908;  that  in  the  event 
of  any  dispute  between  the  parties  as  to  the  correctness 
of  the  aforesaid  computation  of  profits  either  party  shall 
be  at  liberty  to  apply  to  the  Special  Term  of  the  Supreme 
Court  at  the  foot  of  the  judgment  herein  for  further 
directions  with  reference  thereto;  that  they  may  also 
make  like  appUcation  for  further  directions  in  respect 
of  the  enforcement  of  the  judgment  if  such  directions 
become  necessary;  and  that  as  so  modified,  the  judgment 
of  the  Appellate  Division  be  afiirmed,  without  costs  to 
either  party  in  any  court. 

HiscocK,  Ch.  J.,  Chase,  Collin  and  Crane,  JJ., 
concur;  Cuddeback  and  Hogan,  J  J.,  dissent  and  vote 
for  a  new  trial. 

Judgment  accordingly. 


Angie  M.  Booth  et  al.,  Appellants,  v.  William  H.  W. 

Knipe  et  al.,  Respondents. 

Real  property  —  deed  —  restrictive  covenants  —  when  restric- 
tions in  deed  as  to  kind  of  houses  and  use  thereof  to  be  erected 
upon  land  conveyed  to  grantee  run  with  the  land  and  bind 
subsequent  purchasers  thereof  —  when  a  breach  of  such 
restrictions  may  be  restrained  by  injunction. 

The  owner  of  a  block  on  a  street  in  New  York  city  sold  lots  there- 
from during  a  period  of  thirteen  years,  the  owner  after  the  last  sale 
retaining  nothing  for  himself.  Uniform  restrictions  were  part  of  the 
plan  and  were  imposed  by  the  grantor  upon  each  lot  by  the  following 
provision:  "  This  conveyance  is  made  *  *  *  on  the  agreement 
that  he,  the  said  party  of  the  second  part,  his  heirs  and  assigns,  shall, 
within  two  years  from  the  date  hereof,  cause  to  be  erected  and  fully 
completed  upon  said  lot,  a  first-class  building,  adapted  for  and  which 
shall  be  used  only  as  a  private  residence  for  one  family,  and  which  shall 
conform  to  the  plans  made  or  being  made  "  by  an  architect  therein 
named  *'  for  the  whole  front  between  72nd  and  73rd  Streets,  on  River- 


Booth  v.  Knipe.  391 


1910.]  Statement  of  case.  [225  N.  T.] 


side  Drive,  and  said  conveyanoe  is  made  and  said  lot  b  sold  upon  that 
condition."  The  grantee  of  the  lot  in  question  built  thereon  and  used 
the  building  as  a  private  dwelling.  The  present  occupant,  a  tenant  of 
the  successor  in  interest,  is  using  it  as  a  maternity  hospital.  HM^ 
Finty  there  is  a  negative  duty  imposed  by  the  covenant  to  r^rain  from 
the  prohibited  use.  That  duty  runs  with  the  land,  and  charges 
all  who  take  with  knowledge  of  its  terms.  This  is  more  than  a  limita- 
tion upon  construction.  It  is  a  restriction  of  enjoyment.  Second, 
a  covenant  of  this  kind  is  sometimes  for  the  benefit  of  the  grantor 
personally,  and  sometimes  for  the  benefit  of  successive  lot  owners. 
Whether  it  is  of  the  one  class  or  of  the  other  is  a  question  of  intention, 
which  is  to  be  gathered,  not  merely  from  the  language  of  the  deed,  but 
from  all  the  surroimdlng  circumstances.  Enough  is  shown  here  to 
justify  the  conclusion  as  an  inference  of  fact  that  the  scheme  embraced 
the  tract,  and  that  all  who  might  thereafter  buy  were  within  the  range 
of  the  intended  benefit.  Third,  the  attempted  use  is  a  breach  of 
the  restriction  which  may  be  restrained  by  injunction  in  an  action 
brought  by  owners  of  neighboring  dwellings. 
Booth  V.  Knipe,  178  App.  Div.  423,  reversed. 

(Argued  January  7,  1919;  decided  January  28,  1919.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  July  13,  1917,  which  reversed  an  order 
of  Special  Term  granting  a  motion  for  an  injunction 
pendente  lite. 

The  following  questions  were  certified: 

"1.  Is  the  agreement  contained  in  the  deed  from 
Sutphen  to  Kleeberg  of  the  premises  which  are  the  sub- 
ject of  this  action,  a  covenant  running  with  the  land? 

"  2.  Does  it  bind  the  present  owners  and  occupants 
of  the  property  on  that  block  front? 

"  3.  Is  it  confined  to  the  first  house  erected  on  each 
lot? 

"  4.  Is  the  agreement  enforcible  by  owners  of  the  other 
properties  on  that  block  front? 

*'  5.  If  the  agreement  in  the  deed  from  Sutphen  to 
Kleeberg  is  a  covenant  running  with  the  land,  is  the  use 
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of  the  premises  by  the  defendants  as  disclosed  by  the 
papers  before  the  court  a  violation  of  such  covenant? 

"  6.  Does  the  complaint  state  facts  sufficient  to  con- 
stitute a  cause  of  action  in  favor  of  the  plaintiffs  against 
the  defendants?  " 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Herbert  Mc  Kennis,  Robert  F.  Greacen  and  Theodore  W. 
Morris,  Jr.,  for  appellants.  The  agreement  contained  in 
the  deed  from  Sutphen  to  Kleeberg  constitutes  a  covenant 
running  with  the  land.  {Graves  v.  Deterling,  120  N.  Y. 
455;  Post  V.  Weil,  115  N.  Y.  361;  Avery  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  106  N.  Y.  142;  Zweig  v.  Sweedkr,  140  App. 
Div.  319;  Union  Stock  Yards  Co.  v.  Nashville  Packing 
Co.,  140  Fed.  Rep.  701;  Coleman  v.  Beach,  97  N.  Y. 
545;  Morehouse  v.  Woodruff,  218  N.  Y.  494.)  The 
agreement  is  a  restriction  binding  on  the  present  owners 
and  occupants  of  the  property  on  the  block  front  on 
Riverside  Drive  between  Seventy-second  and  Seventy- 
third  streets.  {R.  L.  Assn.  v.  Kellogg,  144  N.  Y.  348; 
Mott  V.  Oppenheimer,  145  N.  Y.  212;  Silberman  v.  Uhr- 
laub,  116  App.  Div.  869;  Acer  v.  Westcoit,  46  N.  Y.  384; 
Lattimer  v.  Ldvermore,  72  N.  Y.  174;  Rowland  v.  Miller, 
139  N.  Y.  93;  McDonald  v.  Spang,  55  Misc.  Rep.  332; 
Levy  V.  Halcyon  Casino  Hotel  Co.,  45  Misc.  Rep.  289; 
Zipp  V.  Barker,  40  App.  Div.  1,  6;  DeLima  v.  Mitchell, 
49  Misc.  Rep.  171.)  The  agreement  is  a  restriction  on 
the  use  of  the  premises,  at  least  during  the  existence  of 
the  first  house  which  was  erected  on  each  lot.  {Homer 
V.  C,  M.  &  S.  P.  Ry.  Co.,  38  Wis.  175.)  The  restriction 
is  enforcible  by  the  owners  of  the  adjoining  property  on 
the  block  front  in  question.  {Kom  v.  Campbell,  192 
N.  Y.  490.)  The  use  of  the  premises  by  the  defendants, 
as  disclosed  by  the  papers  before  the  court,  is  a  violation 
of  the  agreement  contained  in  the  deed  from  Sutphen  to 
Kleeberg.     {Levy  v.  Schreyer,  177  N.  Y.  293;   Kalb  v. 
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Mayer,  164  App.  Div.  577;  Goodhue  v.  Pennett,  164  App. 
Div.  821;  Barnett  v.  Vaiighan  Institute^  134  App.  Div. 
921;197N.  Y.  541.) 

George  L.  Ingraham  for  respondents.  The  agreement 
or  condition  contained  in  the  deed  from  Sutphen  to 
Kleeberg  was  not  a  covenant  restricting  the  use  of  the 
premises  conveyed  which  ran  with  the  land,  but  was  an 
affirmative  agreement  to  carry  out  a  building  scheme, 
which  was  satisfied  by  the  erection  of  the  building  thereon 
in  accordance  with  the  agreement.  {Hurley  v.  Browrij 
44  App.  Div.  480;  Duryea  v.  Maycyr,  etc.,  62  N.  Y.  592; 
Blackman  v.  Striker,  142  N.  Y.  555;  Clark  v.  Devoe,  124 
N,  Y.  120;  Miller  v.  Clary,  210  N.  Y.  127;  R.  P.  D. 
Church  V.  M.  A.  Bldg.  Co.,  214  N.  Y.  268;  Kurtz  v. 
Potter,  44  App.  Div.  480;  Krekeler  v.  Avblach,  51  App. 
Div.  591;  169  N.  Y.  372;  Haywood  v.  B.,  etc..  Society, 
L.  R.  8  Q.  B.  403;  London  &  S.  W.  Ry.  Co.  v.  Gomm, 
L.  R.  20  Ch.  Div.  562;  Sins  on  Covenants,  242,  243; 
Holford  V.  Acton,  2  Ch.  1890,  240.)  From  the  allegations 
of  the  complaint  jand  the  undisputed  proof  before  the 
court  at  Special  Term,  the  premises  in  question  were 
used  only  as  a  private  residence  for  one  family.  {GaUon 
V.  Hussar,  172  App.  Div.  393;  Smith  v.  Graham,  161 
App.  Div.  803;  Stone  v.  PiUsbury,  167  Mass.  332;  Hoff- 
man  v.  Parker,  239  Penn.  St.  398.)  Because  of  the 
changed  character  of  the  neighborhood  no  covenant 
restrictmg  the  use  of  the  land  which  would  prevent  an 
occupant  of  the  house  from  receiving  patients  and  treating 
them  should  be  enforced  in  equity.  {Columbia  College  v. 
Thacher,  87  N.  Y.  316;  Kitchin  v.  Brmvn,  180  N.  Y.  414.) 

Cabdozo,  J.  The  defendant  Waterside  Land  Corpora- 
tion is  the  owner,  and  the  defendant  Knipe  the  tenant, 
of  a  building  on  Riv^^ide  Drive  between  Seventy-second 
and  Seventy-third  streets  in  the  city  of  New  York.    The 
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tenant,  who  is  a  physician,  uses  the  building  for  the 
reception  and  care  of  women  in  child-birth.  The  action 
is  brought  by  owners  of  neighboring  dwellings  to  enjoin 
the  continuance  of  the  use  as  a  violation  of  a  restrictive 
covenant.  An  injunction  granted  at  Special  Term  was 
reversed  at  the  Appellate  Division. 

In  1896  one  John  S.  Sutphen  was  the  owner  of  the 
entire  block  between  Seventy-second  and  Seventy-third 
streets  fronting  on  Riverside  Drive.  He  formed  a  general 
plan  to  improve  and  develop  the  land,  and  filed  in  the 
oflSce  of  the  register  a  map  dividing  it  into  lots.  The 
lots,  when  sold,  were  conveyed  by  reference  to  the  map. 
The  first  sale  in  June,  1896,  included  the  site  of  the 
defendants'  building,  and  was  made  to  one  Kleeberg, 
from  whom,  by  mesne  conveyance,  the  lot  reached  its 
present  ownership.  The  last  sale  was  made  in  December, 
1909,  more  than  thirteen  years  later.  Uniform  restric- 
tions were  part  of  the  plan  both  as  conceived  and  as 
executed.  They  were  imposed  by  the  common  grantor 
upon  the  sale  of  every  lot.  The  shght  variances  of 
phraseology  suggest  no  variance  of  substance.  In  the 
deed  to  E3eeberg  the  restriction  reads  as  follows: 

"  This  conveyance  is  made  by  the  said  parties  of  the 
first  part  to  the  said  party  of  the  second  part,  on  the 
agreement  that  he,  the  said  party  of  the  second  part, 
his  heirs  and  assigns,  shall,  within  two  years  from  the 
date  hereof,  cause  to  be  erected  and  fully  completed 
upon  said  lot,  a  first-class  building,  adapted  for  and 
which  shall  be  used  only  as  a  private  residence  for  one 
family,  and  which  shall  conform  to  the  plans  made  or 
being  made  by  C.  H.  P.  Gilbert,  architect,  No.  18 
Broadway,  New  York  City,  for  the  whole  front  between 
72nd  and  73rd  Streets,  on  Riverside  Drive,  and  said 
conveyance  is  made  and  said  lot  is  sold  upon  that 
condition.'' 

Within  the  time  limit  prescribed,  IQeeberg  built  upon 
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the  lot.  He  used  the  building  as  a  private  dwelling. 
His  grantee  used  it  for  a  like  purpose.  The  present 
occupant  asserts  the  right  to  use  it  as  he  pleases.  In 
this  position  the  Appellate  Division  has  sustained  him. 
The  restrictive  covenant  is  said  to  have  spent  its  force 
when  Kleeberg  built  the  dwelling;  the  burden  did  not 
pass  to  subsequent  grantees. 

We  reach  a  different  conclusion.  The  covenant  has  a 
two-fold  aspect  {Hart  v.  Lyoriy  90  N.  Y.  663).  There  is 
the  aflBnnative  duty  to  build.  That  duty  has  been 
discharged,  and  we  do  not  need  to  determine  whether 
it  was  limited  to  the  first  grantee  {Miller  v.  Clary,  210 
N.  Y.  127).  There  is  the  negative  duty  to  refrain  from 
the  prohibited  use.  That  duty  runs  with  the  land,  and 
charges  all  who  take  with  knowledge  of  its  terms  {Roto- 
land  V.  Miller y  139  N.  Y.  93;  Thompson  v.  Diller,  161 
App.  Div.  98,  101;  Hart  v.  Lyon,  supra).  A  restriction 
almost  identical  was  construed  and  enforced  in  Hopkins 
V.  Smith  (162  Mass.  444).  The  covenant  is  not  merely 
to  build  a  structure  adapted  for  a  given  use.  The 
covenant  is  that  the  structure,  when  built,  shall  be 
restricted  to  that  use.  It  *'  shall  be  used  only  as  a  private 
residence,"  and  a  private  residence  "  for  one  family." 
This  is  more  than  a  limitation  upon  construction.  It  is 
a  restriction  of  enjoyment. 

The  argument  is  made  that  the  restriction  is  futile, 
and  that  equity  should  refuse  to  enforce  it  because  of  its 
futiUty.  We  are  told  that  an  owner  may  tear  the 
dwelling  down,  and  that  nothing  in  the  covenant  will 
restrict  the  building  to  be  substituted.  If  the  premise 
be  assumed,  the  conclusion  of  futihty  does  not  follow. 
Restrictions  upon  the  form  or  the  use  of  the  first  building 
to  be  constructed  are  common  in  conveyances  {Kurtz 
V.  Potter,  44  App.  Div.  262;  167  N.  Y.  586).  They  do 
net  become  worthless  because  a  second  building  may  be 
different.    Owners  of  land  know  that  buildings  are  put 
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up  to  be  used.  They  are  not  put  up  to  be  destroyed. 
To  fix  their  character  at  the  beginning  may  shape  the 
future  of  the  neighborhood.  We  do  not  refuse  to  enforce 
a  covenant  while  it  lasts  because  it  may  not  last  forever. 
Limitations  are  not  illusory  because  they  are  not  com- 
plete. The  burden  clings  to  the  land  till  the  building 
loses  its  identity. 

We  have  spoken  of  the  incidence  of  the  burden.  We 
must  determine  the  incidence  of  the  benefit.  The  plain- 
tiffs say  that  there  was  a  common  building  scheme, 
affecting  a  known  area  {Hopkins  v.  Smith,  162  Mass. 
444).  They  say  that  the  purpose  of  the  grantor  in 
imposing  the  restrictions  was  to  effectuate  the  scheme, 
and  to  maintain  for  the  benefit  of  purchasers  the  character 
of  the  neighborhood.  In  fulfilment  of  that  purpose,  like 
covenants  were  inserted  upon  the  sale  of  every  lot.  They 
were  inserted  even  upon  the  last  sale,  at  a  time  when 
the  grantor  retained  nothing  for  himself.  They  require 
conformity  to  a  plan  prepared  by  an  architect  "  for  the 
whole  front  between  72nd  and  73rd  Streets.''  They  thus 
disclose  upon  their  face  the  scope  and  unity  of  the 
scheme.  A  covenant  of  this  kind  is  sometimes  for  the 
benefit  of  the  grantor  personally,  and  sometimes  for  the 
benefit  of  successive  lot  owners.  Whether  it  is  of  the 
one  class  or  of  the  other  is  a  question  of  intention  {Hano 
V.  Bigelow,  155  Mass.  341,  343;  Hartt  v.  Rueter,  223 
Mass.  207;  Kom  v.  CampbeU,  192  N.  Y.  490).  The 
intention  is  to  be  gathered,  not  merely  from  the  language 
of  the  deed,  but  from  aU  the  surroundmg  circumstances. 
Enough  is  shown  here  to  justify  the  conclusion  as  an 
inference  of  fact  that  the  scheme  embraced  the  tract, 
and  that  all  who  might  thereafter  buy  were  within  the 
range  of  the  intended  benefit  (Hopkins  v.  Smithy  supra; 
Hartt  V.  Riieter,  supra;  Brouwer  v.  Jones,  23  Barb.  153; 
Thompson  v.  Diller,  161  App.  Div.  98,  101,  104;  Renals 
V.  Cowlishaw,  L.  R.  9  Ch.  D.   125,   129;    Nottingham 
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Patent  Brick  &  THe  Co.  v.  Butter,  L.  R.  16  Q.  B.  D.  778, 
7M;  Rogers  y.  Hosegood,  L.  R.  1900, 2  Ch.  388;  EUiston  v. 
Reacher,  L.  R.  1908,  2  Ch.  374;  aflfd.,  1908,  2  Ch.  665; 
Reid  V.  Bickerstaff,  L.  R.  1909,  2  Ch.  305,  319;  Kam 
V.  Campbell,  supra). 

We  cannot  doubt  that  the  attempted  use  is  a  breach 
of  the  restriction.  The  lease  provides  that  the  building 
shall  be  "  occupied  as  a  sanatorium  and  not  otherwise." 
The  evidence  makes  it  clear  that  it  is  used  as  a  maternity 
hospital.  By  no  stretch  of  language  can  we  say  that 
this  is  equivalent  to  use  "  as  a  private  residence  for  one 
family"  {Smith  v.  Graham,  161  App.  Div.  803;  affd., 
217  N.  Y.  655;  Bamett  v.  Vaughan  Institute,  134  App. 
Div.  921;  197  N.Y.  541). 

The  order  of  the  Appellate  Division  should  be  reversed 
and  that  of  the  Special  Term  affirmed,  with  costs  in 
the  Appellate  Division  and  in  this  court;  and  the  questions 
certified  should  be  answered  in  the  affirmative. 

HiscocK,  Ch.  J.,  Chase,  Hogan,  Pound  and  Andrews, 
J  J.,  concur;  McLaughlin,  J.,  dissents. 

Order  reversed,  etc. 


In  the  Matter  of  the  Application  of  Pennsylvania  Gas 
Company,  Appellant,  for  a  Writ  of  Prohibition  against 
Public  Service  Commission,  Second  District,  et 
al.,  Respondents. 

Interstate  commerce  —  natural  gas  —  public  service  com- 
mission—  although  the  transportation  of  natural  gas  by 
pipe  lines,  from  another  state,  to  this,  is  interstate  commerce, 
the  price  at  which  such  gas  is  sold  within  the  state  is  subject 
to  regulation  by  the  public  service  commission  in  the  absence 
of  Federal  regulation. 

1.  The  transportation  of  oil  or  gas  from  state  to  state  through 
the  medium  of  pipe  lines  to  be  delivered  by  the  seller  in  one  state  to 
the  buyer  in  another  is  interstate  commerce,  and  subject  to  the  power 
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of  the  nation.  Interstate  commerce  does  not  end  until  the  subject- 
matter  of  the  sale  has  been  broken  up  or  redistributed  or  absorbed 
in  the  common  mass  of  property  within  the  state,  and  where  there  is 
no  break  in  the  continuity  of  the  transmission  of  natural  gas  from  the 
pimiping  station  in  one  state  to  home  and  office  and  factory  in  a  city  in 
another  state,  such  transactions  have  the  unity  and  directness  of 
interstate  commerce. 

2.  A  corporation  transporting  natural  gas  by  pipe  lines  from  one 
state  to  another  is  a  public  service  corporation  and  its  rates  are  subject 
to  regulation  by  some  agency  of  government,  and  where  gas  and  water 
companies  are  expressly  excepted  from  the  act  of  Congress  (Act  to 
Regulate  Commerce,  as  amended  Jime  29, 1906,  ch.  3591,  and  June  18, 
1910,  ch.  309)  regulating  interstate  commerce,  there  is  no  implied 
exclusion  of  the  police  power  of  the  state  to  impose  reasonable  regula- 
tions upon  the  business  of  such  pubUc  service  corporation,  although 
interstate  in  character. 

3.  Where  a  company  engaged  in  the  transportation  of  natural  gas  by 
pipe  lines  from  another  state  to  a  city  in  this  state  occupies  the  streets 
of  that  city  with  its  gas  mains  it  is  within  the  purview  of  the  statute 
(Public  Service  Commissions  Law,  §  65;  Cons.  Laws,  ch.  48)  providing 
that  all  charges  made  or  demanded  by  pubUc  service  corporations  for 
gas  or  electricity  shall  be  just  and  reasonable  and  not  more  than 
allowed  by  law  or  by  order  of  the  commission  having  jurisdiction. 
Hence  a  writ  of  prohibition  will  not  lie  against  a  public  service  com- 
mission to  prevent  it  from  considering  whether  certain  rates  sought  to 
be  put  in  operation  by  such  a  pipe  line  are  exorbitant.     {Western 

Union  Tel.  Co.  v.  Foster y  247  U.  S.  105,  distinguished.) 

Matter  of  Penn.  Gas  Co.  v.  Public  Service  Comm.,  184  App.  Div. 
556,  affirmed. 

(Argued  January  8,  1919;  decided  January  28,  1919.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  September  30,  1918,  which  reversed 
an  order  of  Special  Term  granting  a  motion  for  a  writ 
of  prohibition. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Marion  H.  Fisher  and  John  E.  Mullin  for  appellant. 
The   power   to   regulate   commerce   among   the   states 
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delegated  by  the  Constitution  to  the  Federal  government 
is  exclusive:  The  states  have  no  power  to  regulate, 
burden  or  restrict  interstate  commerce.  (U.  S.  Const, 
art.  1,  §  8;  Gibbons  v.  OgdeUy  9  Wheat.  1;  Brown  v. 
Houston,  114  U.  S.  622;  WaUing  v.  Michigan,  116  U.  S. 
455;  Wabash,  St.  L.  &  Pacific  R.  R.  Co.  v.  Illinois,  118 
U.  S.  557;  Bowman  v.  Chicago,  etc.,  Ry.  Co.,  125  U.  S. 
507;  Leisy  v.  Hardin,  135  U.  S.  100;  Lyng  v.  Michigan, 
135  U.  S.  161;  Covington  &  Cincinnati  Bridge  Co.  v. 
Kentucky,  154  U.  S.  204;  Louisville  &  Nashville  R.  R. 
Co.  v.  Eubank,  184  U.  S.  27;  Caldwell  v.  North  Carolina, 
187  U.  S.  622;  Oklahoma  v.  Kansas  Nat.  Gas  Co.,  221 
U.  S.  261;  Minnesota  Rate  Cases,  230  U.  S.  352;  Clark 
Distilling  Co.  v.  Maryland  R.  R.  Co.,  242  U.  S.  311; 
Southern  Pac.  Co.  v.  Jensen,  244  U.  S.  205.)  The 
transportation  and  sale  of  gas  by  pipe  line  in  interstate 
commerce  is  a  business  national  in  character  and  sus- 
ceptible of  Federal  regulation.  {West  v.  Kansas  Natural 
Gas  Co.,  221  U.  S.  229;  Kansas  Natural  Gas  Co.  v. 
Haskell,  172  Fed.  Rep.  545;  Haskell  v.  Kansas  Natural 
Gas  Co.,  224  U.  S.  217;  Haskell  v.  Cowham,  187  Fed. 
Rep.  403 ;  Landon  v.  Public  Utilities  Commission,  242  Fed. 
Rep.  682.)  The  distribution  and  sale  of  relator's  Penn- 
sylvania gas  to  consumers  in  New  York  is  a  vital  and 
protected  part  of  relator's  interstate  business.  The 
"  original  package  "  rule  does  not  apply  to  gas  transported 
by  pipe  line.  {Brown  v.  Maryland,  12  Wheat.  419;  M. 
W.  T.  Co.  V.  Comm.,  218  Mass.  558;  Hatch  v.  Reardon, 
184  N.  Y.  452;  State  Freight  Tax,  15  Wall.  232;  Illimns 
Central  R.  R.  Co.  v.  Louisiana  Ry.  Co.,  236  U.  S.  157; 
Covington  Stock  Yards  Co.  v.  Keith,  136  U.  S.  128;  North 
Penna.  R.  R.  Co.  v.  Bank,  123  U.  S.  727;  Swift  &  Company 
V.  United  States,  196  U.  S.  398;  Western  Oil  Refining 
Co.  V.  Lipscomb,  244  U.  S.  346;  Greek  American  Sponge 
Co.  V.  Richardson  Drug  Co.,  124  Wis.  475;  T.  &  N.  0. 
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R.  R.  Co.  V.  Sabine  Tram  Co.,  227  U.  S.  111.)  The 
state  of  New  York  has  no  power  or  jurisdiction  to  fix 
the  rate  or  sale  price  of  relator's  gas.  Such  action  would 
be  a  regulation  of  and  interference  with  commerce  for- 
bidden  by  the  Constitution.  {People  ex  rel.  Hatch  v. 
Reardon,  184  N.  Y.  431;  West  y.  Kansas  Gas  Co.,  221 
U.  S.  229;  Heyman  v.  Hays,  236  U.  S.  178;  Clark  Dis- 
tilling  Co.  v.  Maryland  Ry.  Co.,  242  U.  S.  311;  R.  R. 
Comm.  V.  Worthington,  225  U.  S.  101 ;  W.  U.  Tel.  Co.  v. 
Kansas,  216  U.  S.  1.) 

Ledyard  P.  Hale  for  PubUc  Service  Commission, 
respondent.  The  "  commerce  ''  conducted  by  appellant 
being  expressly  excluded  by  Congress  from  the  jurisdiction 
of  the  interstate  commerce  conmaission  remains  within  the 
reach  of  reasonable  regulation  by  the  states,  and,  there- 
fore, in  New  York  by  the  public  service  commission. 
{Pipe  Line  Cases,  234  U.  S.  548;  ManvSadurers^  Heat 
&  lAght  Co.  V.  Off,  215  Fed.  Rep.  940;  State  ex  rel.  Caster 
V.  Flannelly,  96  Kan.  372 ;  Tax  on  Railway  Gross  Receipts, 
15  Wall.  293.)  The  Pennsylvania  .Gas  Company  is 
engaged  in  a  public  service  at  Jamestown  which  is  subject 
to  the  regulation  of  the  state  of  New  York,  limited  only 
by  the  Fourteenth  Amendment  of  the  Federal  Consti- 
tution and  the  bill  of  rights  embodied  in  the  State 
Constitution.  {Saratoga  Gas  Case,  191  N.  Y.  123;  People 
V.  Budd,  117  N.  Y.  14;  Bvdd  v.  New  York,  143  U.  S. 
535.) 

Louis  L.  Thrasher  and  Robert  H.  Jackson  for  Alfred 
C.  Davis  et  al.,  respondents.  In  the  absence  of  legis- 
lation by  the  Federal  government  the  state  has  the  right 
to  regulate  the  price  of  natural  gas  brought  into  and 
sold  within  its  territory.  {Oil  Mfg.  Co.  v.  Bd.  of  Agri- 
culture, 222  U.  S.  380;  Wilson  v.  Blackbird  Car,  etc.,  Co., 
2  Pet.  245;  Gilman  v.  Philadelphia,  3  Wall.  713;  Pound 


Penn.  GrAs  Co.  V.  Pub.  Serv.  Comm.  401 

1919.]  Opinion,  per  Cardozo,  J.  [325  N.  Y.J 

V.  Turck,  95  U.  S.  459;  Simpson  v.  Shepard,  230  U.  S. 
352;  M.,  K.&  T.  R.  Co.  v.  Harris,  234  U.  S.  412;  Vandalia 
R.  R.  Co.  V.  P.  S.  Comm.,  242  U.  S.  255;  W.  U.  Tel 
Co.  V.  City  of  Richmond,  178  Fed.  Rep.  310.)  If  the 
"  original  package  rule  "  can  be  applied  to  the  sale  of 
natural  gas,  then  under  that  rule  the  sale  of  the  gas 
within  the  state,  after  its  transportation  is  completed, 
is  not  interstate  commerce.  {Staie  ex  rel.  Caster  v. 
Flannelly,  Kansas  Pub.  Util.  Rep.  810;  Company  v. 
Hardin,  135  XJ.  S.  128.)  Regulation  of  the  selling  price 
of  natural  gas  piped  from  one  state  to  another  is  not  of  a 
character  requiring  uniform  national  legislation  and  hence 
is  not  within  that  class  of  cases  where  the  states  are 
prohibited  from  legislation,  even  though  Congress  has 
not  acted.  {Jamieson  v.  Ind.  N.  G.  &  Oil  Co.,  128 
Ind.  555.)  State  regulation  of  the  selling  price  of  gas 
piped  in  from  another  state  infringes  no  province  of 
Congress,  is  not  a  restriction  upon  interstate  commerce 
in  any  sense,  and  is  an  appropriate  exercise  of  a  purely 
state  function.  {Manufacturers  L.  &  H.  Co.  v.  Ott,  215 
Fed.  Rep.  940.) 

Cardozo,  J.  The  Pennsylvania  Gas  Company  is  a 
Pennsylvania  corporation  which  suppUes  natural  gas  to 
the  inhabitants  of  the  city  of  Jamestown.  Its  gas  fields 
and  wells  are  in  Pennsylvania,  and  its  gas  is  conveyed 
to  Jamestown  through  pipe  Unes.  About  forty-five 
miles  of  line  are  in  Pennsylvania  and  about  five  in  New 
York.  It  has  a  branch  office  in  Jamestown,  and  its  mains 
and  pipes  are  in  the  city's  streets.  Formerly  its  rates  for 
gas  were  thirty  cents  a  thousand.  Recently  it  attempted 
to  raise  its  rates  to  thirty-five  cents,  and  filed  a  schedule 
with  the  pubUc  service  commission  accordingly.  A 
citizen  of  Jamestown,  alleging  that  the  new  rates  were 
exorbitant,   lodged  a  complaint  with  the  conunission. 

26 
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The  gas  company  was  directed  to  answer  the  complaint. 
It  filed  with  the  commission  a  demurrer  to  the  jurisdiction 
which  the  conmiission  overruled.  Thereupon  the  com- 
pany sued  out  a  writ  of  prohibition.  Its  petition  alleges 
that  the  attempted  r^ulation  of  its  rates  is  an  imcon- 
stitutional  interference  with  interstate  commerce.  The 
writ  was  granted  at  Special  Term,  and  vacated  at  the 
Appellate  Division.    An  appeal  to  this  court  followed. 

(1)  We  think  the  petitioner's  business  is  interstate 
commerce.  There  is  no  doubt  that  the  transportation  of 
oil  or  gas  from  state  to  state  through  the  mediiun  of  pipe 
lines  is  commerce  between  the  states  (West  v.  Kansas 
Natural  Gas  Co.y  221  U.  S.  229;  Haskell  v.  Kansas  Natural 
Gas  Co.,  224  U.  S.  217;  Haskell  v.  Cawhaniy  187  Fed. 
Rep.  403).  It  is  true  that  there  is  a  distinction  to  be 
noted.  What  is  regulated  by  this  statute  (Public  Service 
Commissions  Law  [Cons.  Laws,  chap.  48],  sec.  65)  is  not, 
the  act  of  transportation;  it  is  the  sale  of  the  thing 
transported  (Manufacturers^  Light  &  Heat  Co.  v.  Ott, 
215  Fed.  Rep.  940,  944).  But  the  sale  of  commodities 
to  be  deUvered  by  the  seller  in  one  state  to  the  buyer  in 
another  is  also  interstate  conmierce  (Leisy  v.  Hardin, 
135  U.  S.  100;  Savage  v.  Jmes,  225  U.  S.  501;  /nf.  Paper 
Co.  v.  Mass.,  246  U.  S.  135).  It  is,  therefore,  subject, 
like  the  business  of  transportation,  to  the  power  of  the 
nation.  Interstate  commerce  does  not  end  until  the 
subject-matter  of  the  sale  has  been  broken  up  or  redis- 
tributed or  absorbed  in  the  common  mass  of  property 
within  the  state  (Leisy  v.  Hardin,  supra).  When  that 
moment  arrives,  is  not  always  easy  to  determine.  The 
test  to  be  appUed  will  vary  with  the  method  of  trans- 
portation and  the  subject  of  the  sale.  The  keg  of  beer 
transported  from  one  state  to  another  is  withdrawn  from 
interstate  commerce  when  its  contents  are  sold  by  the 
glass  (Leisy  v.  Hardin,   supra).    Tobacco,  imported   in 
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bulk,  becomes  subject  to  the  plenary  power  of  the  states 
when  the  bulk  is  broken  iajid  the  tobacco  sold  at  retail  {Rast 
V.  Van  Deman  &  Lewis  Co.,  240  U.  S.  342,  362;  Armour 
&  Co.  V.  North  Dakota,  240  U.  S.  510,  517).  But  the  rule 
of  the  "  original  package ''  is  not  an  ultimate  principle. 
It  is  an  illustration  of  a  principle.  It  assiunes  transmission 
in  packages,  and  then  supphes  a  test  of  the  unity  of  the 
transaction.  If  other  forms  of  transmission  are  employed, 
there  is  need  of  other  tests  {Mutual  Film  Corp.  v.  Ohio 
Ind.  Comm.,  236  U.  S.  230,  241;  Hall  v.  Geiger-Jones  Co., 
242  U.  S.  539,  558).  The  telegram  forwarded  by  the 
stock  exchange  in  New  York  to  the  telegraph  company 
in  Boston,  with  the  intention  that  the  company  shall 
transmit  it  to  selected  brokers,  approved  in  advance  by 
the  exchange,  does  not  lose  its  character  as  a  subject  of 
interstate  commerce  until  it  reaches  the  brokers'  offices 
{W.  U.  Tel.  Co.  V.  Foster,  247  U.  S.  105).  The  con- 
tinuity of  the  transaction  is  not  broken  by  the  translation 
of  the  code  message  into  English;  by  its  transmission, 
thus  translated,  to  subscribers;  or  even  by  the  option, 
reserved  by  the  telegraph  company,  to  refuse  deUvery  to 
any  one  {W.  U.  Tel.  Co.  v.  Foster,  supra).  The  law  does 
not  ask  itself  what  the  parties  may  do,  but  what,  in  the 
normal  course  of  business,  it  is  expected  that  they  vriU 
do.  "  If  the  normal,  contemplated  and  followed  course  is 
a  transmission  as  continuous  and  rapid  as  science  can 
make  it  from  exchange  to  broker's  office,  it  does  not 
matter  what  are  the  stages,  or  how  little  they  are  seciu'ed 
by  covenant  or  bond  ''  (W.  U.  Tel.  Co.  v.  Foster,  supra, 
at  p.  113).  The  essential  imity  of  the  transaction  remains 
the  final  test  {Swift  &  Co.  v.  U.  S.,  196  U.  S.  375,  399; 
Rearick  v.  Pennsylvania,  203  U.  S.  507,  512). 

Subjected  to  that  test,  the  transactions  of  the 
petitioner's  business  have  the  unity  and  directness  of 
interstate  commerce.  There  is  no  break  in  the  con- 
tinuity pf  the  transmission  from   pumping  station   in 


'404  Penn.  Gas  Co.  r.  Pub.  Serv.  C!omm. 


[235  N.  Y.]  Opinion,  per  Car5>ozo,  J.  [Jan., 


Pennsylvania  to  home  and  office  and  factory  in  James- 
town. A  different  question  would  arise  if  gas  transmitted 
from  Pennsylvania  should  be  stored  in  reservoirs  in  New 
York,  and  then  distributed  to  consumers  as  their  needs 
might  afterwards  develop.  The  quantity  stored  or  the 
period  of  storage  might  require  us  to  hold  that  interstate 
commerce  was  at  an  end  when  the  place  of  storage  had 
been  reached  {Kehrer  v.  Stewart,  197  U.  S.  60,  65;  Brown 
V.  Houston,  114  U.  S.  622).  The  transactions  would  then 
be  similar  to  those  conunon  in  the  oil  business.  We 
do  not  now  determine  the  rule  that  should  govern  them. 
It  is  enough  to  hold  that  where  there  is  in  substance  no 
storage,  but  merely  transmission  for  immediate  or 
practically  inmiediate  use,  direct  from  seller  to  consmner, 
interstate  conunerce  does  not  end  till  the  gas  has  reached 
its  goal.  That,  by  the  fair  intendment  of  the  petition, 
is  the  business  conducted  by  this  petitioner.  It  is  not 
important  that  consmners  do  not  signify  in  advance  the 
precise  amount  that  they  will  need.  If  their  wants  are 
approximately  known,  and  the  gas  is  transmitted  not  to 
be  held,  but  to  be  used,  so  that  any  storage  that  results 
is  merely  casual  and  incidental,  the  transaction  is  to  be 
treated  as  single  and  continuous.  We  must  then  say,  in 
the  language  of  Holmes,  J.,  in  TF.  U.  Tel.  Co.  v.  Foster 
(supra),  that  the  transmission  is  "as  continuous  and 
rapid  as  science  can  make  it." 

(2)  The  question  remains  whether,  in  default  of  action 
by  Congress,  the  attempted  regulation  is  within  the 
police  power  of  the  state. 

The  petitioner  is  a  public  service  corporation.  Its 
rates  are  subject  to  r^ulation  by  some  agency  of  govern- 
ment. Congress  has  never  occupied  the  field  of  r^ulation, 
as  it  has  done  with  railroads,  the  tel^raph  and  telephone 
lines,  and  even  the  oil  companies  (Act  to  Regulate  Com- 
merce, as  amended  Jime  29,  1906,  ch.  3591,  and  June  18, 
1910,  ch.  309).    Gas  and  water  companies  are  expressly 
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excepted.  In  such  circumstances,  there  is  no  implied 
exclusion  of  the  poUce  power  of  the  states.  The  exercise 
of  that  power  is,  indeed,  subject  to  conditions.  It  must 
not  impose  upon  interstate  conmierce  bm^dens  new  and 
direct  rather  than  remote  and  incidental  (Leisy  v.  Hardin^ 
supra;  Minnesota  Rate  00868,230  V.  S.352,  396,400).  It 
must  not  discriminate  against  foreign  products  {Brimmer 
V.  Rebman,  138  U.  S.  78;  Minn.  Rate  Cases,  supra,  at 
p.  401).  It  must  not  introduce  diversity  and  conflict 
where  there  is  need  of  imiformity  and  harmony  {Cooley 
V.  Board  of  Wardens,  12  How.  [U.  S.]  299,  319;  Wabash,  St. 
L.  &  P.  R.  Co.  V.  Ill,  118  U.  S.  557;  Covington  &  C.  Bridge 
Co.  V.  Kentucky,  154  U.  S.  204;  Minn.  Rale  Cases,  supra, 
at  p.  400).  But  subject  to  those  conditions,  the  police 
power  of  the  states  survives,  though  the  transactions 
brought  within  its  grip  are  those  of  interstate  commerce. 
Matters  pecuharly  of  local  concern  are  not  "  left  to  the 
unrestrained  will  of  individuals  because  Congress  has 
not  acted  "  {Minn.  Rate  Cases,  supra,  at  p.  402).  "  Our 
system  of  government  is  a  practical  adjustment  by  which 
the  national  authority  as  conferred  by  the  Constitution 
is  maintained  in  its  full  scope  without  unnecessary  loss 
of  local  eflficiency "  {Minn.  Rate  Cases,  supra).  No 
general  formula  can  tell  us  in  advance  where  the  line  is 
to  be  drawn.  "  We  have  no  second  Laplace,  and  we 
never  shall  have,  with  his  M6chanique  PoUtique,  able  to 
define  and  describe  the  orbit  of  each  sphere  in  our 
poUtical  system  with  such  exact  mathematical  precision" 
(Daniel  Webster  in  Bank  of  Augusta  v.  Earle,  13  Pet. 
519,  559,  quoted  by  Henderson,  "  The  Position  of 
Foreign  Corporations  in  American  Constitutional  Law," 
p.  117). 

We  think  the  line  must  be  drawn  here  so  as  to  bring  the 
attempted  r^ulation  within  the  power  of  the  state. 
It  is  important  to  keep  before  us  just  what  the  state  has 
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tried  to  do.  The  rule  is  stated  in  section  65  of  the 
Public  Service  Commissions  Law:  ^'  Every  gas  corpora- 
tion, every  electrical  corporation  and  every  mimicipality 
shall  furnish  and  provide  such  service,  instrumentaUties 
and  facilities  as  shall  be  safe  and  adequate  and  in  all 
respects  just  and  reasonable.  All  charges  tnade  or 
demanded  by  any  such  gas  corporation,  electrical  cor- 
poration or  municipality  for  gas,  electricity  or  any  service 
rendered  or  to  be  rendered,  shall  be  just  and  reasonable 
and  not  more  than  allowed  by  law  or  by  order  of  the 
commission  having  jurisdiction.  Every  imjust  or 
unreasonable  charge  made  or  demanded  for  gas,  electricity 
or  any  such  service,  or  in  connection  therewith,  or  in 
excess  of  that  allowed  by  law  or  by  the  order  of  the 
commission  is  prohibited.'' 

This  gas  tompany  occupies  the  streets  of  Jamestown 
with  its  mains.  Even  without  any  statute,  it  would  be 
under  a  duty  to  furnish  gas  to  the  pubUc  at  fair  and 
reasonable  rates.  The  statute  might  be  repealed,  and 
still  the  courts  would  have  the  power,  if  exorbitant 
charges  were  made,  to  give  reUef  to  the  consumer 
(1  Wyman,  PubUc  Service  Corporations,  sees.  Ill,  113; 
Gibhs  V.  Baltimore  Gas  Co.,  130  U.  S.  396,  408;  Armour 
Packing  Co.  v.  Edison  El.  III.  Co.,  115  App.  Div.  51; 
Shepard  v.  Milwaukee  Gas  Co.,  6  Wis.  539).  The  state  in 
the  adoption  of  this  law  has  not  imposed  a  new  burden. 
It  has  not  created  a  new  duty.  It  has  given  a  new 
"  sanction  ''  to  ''an  inherent  duty  ^^  {W.  U.  Tel.  Co.  v. 
Commercial  Milling  Co.,  218  U.  S.  406,  416).  It  has 
established  a  new  administrative  agency  the  better  to 
ascertain  and  declare  and  enforce  a  duty  already  existing. 
We  cannot  doubt  that  the  creation  of  such  an  agency  is 
within  the  power  of  the  state  until  Congress  shall  manifest 
the  purpose  to  override  its  action  {W.  U.  Tel.  Co.  v. 
Cornel.  Milling  Co.,  supra;  Mo.,  K.  &  T.  Ry.  Co.  v.  Harris, 
234  U.  S.  412;  Southern  Ry.  Co.  v.  Reid,  222  U.  S.  424, 437; 
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Missouri  Pac.  Ry.  Co.  v.  Larrabee  Flour  Mills  Co.,  211  U.  S. 
612,  623;  Texas  &  P.  Ry.  Co.  v.  Abilene  Cotton  OH  Co.,.  204 
U.  S.  426;  Lake  Share  &  M.  S.  Ry.  Co.  v.  Ohio,  173  U.  S. 
286;  N.  Y.  &  N.  H.  R.  R.  Co.  v.  N.  Y.,  165  U.  S.  628; 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Arkansas,  219  U.  S.  453; 
Int.  &  Gt.  No.  Ry.  Co.  v.  Anderson  County,  246  U.  S.  424). 
Nothing  to  the  contrary  was  held  in  W.  U.  Tel.  Co.  v. 
Foster  (supra).  There  is  a  twofold  distinction.  The 
r^ulation  there  condemned  was  one  that  affected  tele- 
graph companies  in  a  field  already  occupied  by  the 
statutes  of  the  nation  (Act  to  Emulate  Commerce,  as 
amended  Jime  18,  1910),  and  it  imposed  a  new  duty 
instead  of  enforcing  an  old  one  (247  U.  S.  at  p.  414). 

In  thus  holding,  we  do  not  forget  that  the  state,  in  the 
exercise  of  its  police  power,  must  not  introduce  diversity 
and  conflict  in  spheres  where  there  is  need  of  uniformity 
and  harmony.  That  is  the  reason  why,  irrespective  of 
any  occupation  of  the  field  by  Congress,  it  may  not  fix  the 
rates  of  interstate  transportation.  It  may  not  do  this,  even 
though  it  confines  its  action  to  that  part  of  the  interstate 
journey  within  its  own  limits.  The  law  in  that  respect 
has  been  undoubted  since  the  decision  in  Wabash,  St.  L.  & 
P.  R.  Co.  V.  III.  (118  U.  S.  557).  A  statute  of  Illinois  pre- 
scribed that  there  should  be  no  greater  charge  for  a  short 
haul  than  for  a  long  one.  In  condemning  the  statute, 
the  court  emphasized  the  need  of  uniform  r^ulation. 
If  each  ^tate  prescribed  different  rates  for  different  por- 
tions of  the  trip,  the  result  would  be  chaos.  Again  in 
the  Covington  Bridge  case  {Covington  &  Cinn.  Bridge 
Co.  V.  Kentucky,  154  U.  S.  204),  the  decision  had  a  like 
basis.  A  bridge  lay  between  two  states.  One  state 
attempted  to  fix  a  charge.  The  court  said  that  if  one 
state  could  fix  one  charge,  the  other  could  fix  another; 
and  again  the  result  would  be  chaos.  On  the  other  hand, 
the  question  was  left  open  whether  the  two  states,  in 
default  of  action  by  Congress,  might  establish  a  joint 
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tariff  (154  U.  S.  at  p.  222).    These  cases  are  taken  as 
typical  of  many  others.    The  principle  back  of  them 
has  been  often  stated.    "  As  to  those  subjects  which 
require  a  general  system  or  imif ormity  of  r^ulation  the 
power  of  Congress  is  exclusive ''    {Minn.  Rate  Cases y 
supra  J  at  p.  399).    As  to  "  other  matters,  admitting  of 
diversity  of  treatment  according  to  the  special  require- 
ments of  local  conditions,"  there  is  a  reserved  power  in 
the  states,  subject,  in  its  exercise,  to  the  overriding  power 
of    the    nation.    "  Inaction    of    Congress    upon    these 
subjects  of  a  local  nature  or  operation,  unlike  its  inaction 
upon   matters   affecting   all   the   states   and   requhing 
imiformity  of  r^ulation,"  is  not  a  denial,  but  a  con- 
cession of  the  power  of  the  vicinage  (County  of  Mobile  v. 
KirnhaUy  102  U.S.  691,  699;  Transp.  Co.  v.  Parkersburg, 
107  U.  S.  691,  703).    Familiar  illustrations  are  r^ula- 
tions  of  the  fees  of  pilots  {Cooley  v.  Board  of  Wardens, 
12  How.  [XJ.  S.]  299,  319),  charges  for  the  use  of  wharves 
(Transp.  Co.  v.  Parkersburg,  supra;  Minn.  Rate  Cases, 
supra,  at  p.  405),  and  tolls  for  the  use  of  natural  water- 
ways, which  have  been  artificially  improved  {Sands  v. 
Manistee  River  Imp.  Co.,  123  U.  S.  288).    Dicta  may, 
indeed,  be  quoted  where  the  court,  in  sustaining  poUce 
regulations,  has  observed,  as  if  by  way  of  contrast,  that 
they  did  not  involve  the  regulation  of  rates  {Chicago,  M.  & 
St.  P.  Ry.  Co.  V.  Solan,  169  U.  S.  133;  W.  U.  Tel.  Co.  v. 
Coml.  Milling  Co.,  supra,  p.  418).    But  in  every  case  the 
rates  in  view  were  rates  of  transportation.    That  is  a  field 
where  r^ulation,  if  there  is  to  be  any,  must  be  uniform. 
A  central  authority  must  reconcile  the  clashing  action  of 
localities.    What  is  within  the  poUce  power  of  one  state 
is  equally  in  such  circumstances  within  the  pohce  power 
of  its   neighbor.    One   cannot   freely   exercise   its   will 
without  affecting  at  the  same  time  the  like  freedom  of 
another.    In  the  phrase  of  Hobbes,  there  is  need  of 
"  a  common  power  to  keep  them  in  awe." 
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We  deal  here  with  a  different  situation.  There  is  here 
no  regulation  of  transportation  {Mfrs.'  Ldghl  &  Heat 
Co.  V.  Off,  215  Fed.  Rep.  940,  944).  There  is  no  regula- 
tion of  a  duty  owing  equally  to  two  states.  There  is 
r^ulation  of  a  duty  owing  to  one  of  them  alone.  The 
seller  of  most  things  has  the  right  to  sell  at  whatever 
price  he  will.  This  petitioner  has  lost  that  right  by  the 
acceptance  of  a  public  franchise  in  consideration  of  a 
public  service  (Gibbs  v.  Baltimore  Gas  Co.,  supra;  New 
Orleans  Gas  Co.  v.  Louisiana  lAgkl  Co.,  115  U.  S.  650; 
Shepard  v.  Milwaukee  Gas  Co.,  6  Wis.  639).  The  service 
is  due  to  the  state  from  which  the  privilege  proceeds. 
Until  Congress  shall  intervene,  it  is,  therefore,  the  poUce 
power  of  New  York  that  controls  the  sale  of  gas  to 
consumers  in  New  York.  There  is  no  division  of  the 
power  between  New  York  and  Pennsylvania.  There  is 
no  more  a  division  of  power  than  when  we  r^ulate  oiu* 
fees  for  wharfage  or  oiu*  tolls  for  artificial  waterways. 
In  these  matters,  protection  of  oiu*  own  inhabitants  is  a 
duty  that  is  ours  and  no  one  else's.  The  power  may  be 
displaced;  but  imtil  displaced,  it  is  undivided.  Here, 
then,  is  the  decisive  distinction  between  the  r^ulation 
of  the  price  of  gas  and  that  of  rates  of  transportation. 
There  is  no  room  for  conflict  of  authority,  for  clashing 
regulations.  The  statute  has  a  sphere  of  operation  that 
is  not  national,  but  local  {Cooley  v.  Bd.  of  Port  Wardens, 
supra):  It  is  idle  to  speak  of  the  need  of  uniformity  of 
action  by  states  of  equal  competence  when  there  is  only 
one  state  whose  action  is  involved.  But  even  within  the 
state,  diversity  rather  than  uniformity  is  exacted  by 
the  conditions  of  the  business.  Rates  adequate  in  one 
city  are  inadequate  in  another.  The  local  needs  are  best 
known  to  local  agencies  of  government.  No  central 
authority,  acting  for  the  nation  as  a  whole,  will  readily 
discern  them. 

The  case  comes,  then,  to  this:   We  have  a  sale  of  a 
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single  commodity.  We  have  a  pre-existing  duty  to  sell 
it  at  fair  rates.  We  have  a  transaction  where  conflicting 
regulations  by  the  states  are  impossible,  for  the  pubUc 
duties  regulated  are  fulfilled  in  one  state  only.  We  have 
a  statute  which  declares  a  duty  that  would  exist  without 
it,  and  establishes  a  new  agency  of  government  to  insure 
obedience.  The  silence  of  Congress  cannot  be  interpreted 
as  a  declaration  that  pubUc  service  corporations,  serving 
the  needs  of  the  locality ,  may  charge  anything  they  please 
{County  of  Mobile  v.  Kimball,  supra;  Transportation  Co. 
V.  Parkersburg,  supra;  Covingtom  Bridge  Case,  supra,  p. 
222) .  The  local  regulation  stands  until  Congress  occupies 
the  field. 

The  order  should  be  affirmed  with  costs. 

HiscocK,  Ch.  J.,  Chase,  Hogan,  Pound,  McLaughlin 
and  Andrews,  JJ.,  conciu*. 

Order  affirmed. 


Alfred  F.  Georgi,  Respondent,  v.  The  Texas  Company, 

Appellant. 

Election  of  remedies  —  principal  and  agent  —  sale  of  goods 
to  an  agent  of  an  undisclosed  principal  —  attempt  to  recoTer 
Talue  of  l^oods  from  agent  after  seller  has  knowledge  of  aU  the 
facts  of  the  agency. 

The  question  of  election  implies  full  knowledge  of  the  facts  necessary 
to  enable  a  party  to  make  an  intelligent  and  deliberate  choice:  Wh«i 
a  person  sells  goods  to  another  who  is  in  fact  an  agent  of  an  undis- 
closed principal,  he  may  upon  discovery  of  the  principal  resort  to  him 
or  to  the  agent,  at  his  election,  but  if,  after  having  come  to  a  knowledge 
of  all  the  facts,  he  elects  to  hold  the  agent,  he  cannot  afterwards  resort 
to  the  principal.  When  such  creditor  after  all  the  facts  have  become 
known  to  him  obtains  a  judgment  against  the  agent,  it  is  an  election  to 
resort  to  the  agent  to  whom  the  credit  was  originally  given  aad  is  a 
bar  to  an  action  against  the  principal. 

Georgi  v.  Texas  Co.,  173  App.  Div.  809,  reversed. 

(Argued  January  14,  1919;  decided  January  28,  1919.) 
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Appeal  from  a  judginent  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  July  14,  1916,  aflSrming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the 
court. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

/.  R.  Oeland,  H.  E.  J.  MacDermoU  and  James  L. 
Nesbitt  for  appellant.  Plaintiff's  assignor,  knowing  the 
name  and  identity  of  the  principal,  took  judgment  against 
the  agent.  The  plamtiff  cannot  now  have  judgment. 
{Drennan  v.  BoiC€j  19  Misc.  Rep.  641;  Tuthill  v.  Wilson, 
90  N.  Y.  423;  Kingsly  v.  Davis,  104  Mass.  178;  Ideal 
Concrete  Co.  v.  Bank,  159  App.  Div.  344;  Weil  v.  Ray- 
mond, 142  Mass.  206;  Matlage  v.  Poole,  15  Hun,  556; 
Barrell  v.  Newby,  127  Fed.  Rep.  656;  Brennin  v.  Thomp- 
son, 33  Ont.  L.  R.  465;  Ranger  v.  ThaUman,65  App. 
Div.  9.) 

Nathan  D.  Stem  for  respondent.  The  direction  of  a 
verdict  in  plaintiff's  favor  by  the  trial  court  was  not 
error.  It  appears  without  contradiction,  first,  that  plain- 
tiff's assignor  did  not  have  full  knowledge  of  all  the  facts 
when  it  entered  into  judgment  against  the  agent  and 
proved  its  claim  in  bankruptcy;  second,  that  defendant 
misstated  the  situation  to  plaintiff's  assignor  when  called 
upon  to  state  the  facts.  Under  such  circumstances  the 
entry  of  the  judgment  and  proof  of  the  claim  in  bank- 
ruptcy was  not  an  election  which  released  defendant. 
(Meeker  v,  Claghorn,  44  N.  Y.  349;  Coleman  v.  First 
Nat.  Bank,  53  N.  Y.  388;  Cobb  v.  Knapp,  71  N.  Y.  348; 
Sweeney  v.  Douglas  Copper  Co.,  149  App.  Div.  568; 
Remmel  V.  Townsend,  83  Hun,  353;  Brown  v.  Reiman, 
48  App.  Div.  295;  Knickerbocker  Biscuit  Co.  v.  Devoe, 
81  Misc.  Rep.  1;  Merrill  v.  Pacific  Transfer  Co.,  131 
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Cal.  582;  Iron  S.  M.  Co.  v.  Reynolds ^  124  U.  S.  374; 
Cleveland  Woolen  Mills  v.  Siebert,  81  Ala.  140;  Adas 
S.  S.  Co.  V.  Columbia  Land  Co.,  102  Fed.  Rep.  358.) 

Crane,  J.  This  appeal  touches  upon  the  rule  of 
election  as  between  principal  and  agent  for  the  recovery 
of  goods  sold.  There  is  no  misunderstanding  about  the 
law  which  is  well  settled  by  many  authorities,  but  the 
difficulty  has  been  its  appUcation  to  the  facts  of  this 
case.  Where  goods  have  been  sold  to  an  agent  whose 
agency  and  principal  were  not  known  and  the  claim  has 
been  prosecuted  to  a  judgment,  a  recovery  may  neverthe- 
less be  had  against  the  actual  principal  when  the  facts  are 
disclosed.  If,  however,  the  creditor  proceeds  against  the 
agent  after  full  knowledge  of  the  agency  and  recovers  a 
judgment,  an  action  may  not  thereafter  be  maintained 
against  the  principal.  The  election  to  recover  from  the 
agent  is  then  a  bar  to  other  proceedings. 

The  question  of  election  implies  full  knowledge  of  the 
facts  necessary  to  enable  a  party  to  make  an  inteUigent 
and  deUberate  choice.  {Lindquist  v.  Dickson,  98  Minn. 
369.)  I&iowledge  of  the  right  to  recover  from  the 
principal  is  essential  before  suit  against  the  agent  may  be 
regarded  as  an  election  to  look  to  the  latter,  alone,  for 
pajonent.  Without  knowing  who  the  principal  is  or  the 
fact  of  agency,  an  inteUigent  election  is  impossible. 
(Steele  Smith  Grocery  Company  v.  Potthast,  109  Iowa, 
413.)  When  a  person  contracts  with  another  who  is 
in  fact  an  agent  of  an  undisclosed  principal,  he  may 
upon  discov^  of  the  principal  resort  to  hL  or  to  the 
agent  with  whom  he  dealt,  at  his  election,  but  if  after 
having  come  to  a  knowledge  of  all  the  facts  he  elects 
to  hold  the  agent,  he  cannot  afterwards  resort  to  the 
principal.  /-^When  a  creditor  after  all  the  facts  have  become 
known  to  him  obtains  a  judgment  against  the  agent,  this 
/       is  an  election  to  resort  to  the  agent  to  whom  the  credit 


Georgi  v.  Texas  Co.  413 

1919.]  Opinion,  per  Crane,  J.  [225  K  Y.] 

was  originally  given  and  is  a  bar  to  an  action  against 
the  principal.  ■  ( Kingsley  v.  Davis,  104  Mass.  178.) 

The  following  authorities  also  justify  this  statement  of 
the  rule:  De  Remer  v.  Brown  (165  N.  Y.  410);  Knapp  v. 
Simm  (96  N.  Y.  284,  286);  Tuthill  v.  Wilson  (90  N.  Y. 
423) ;  Cobb  v.  Knapp  (71  N.  Y.  348) ;  Coleman  v.  First 
National  Bank  of  Elmira  (53  N.  Y.  388);  Meeker  v. 
Claghom  (44  N.  Y.  349);  Sweeney  v.  Douglas  Copper 
Company  (149  App.  Div.  569) ;  Remmel  v.  Townsend  (83 
Hun,  353);  Barrell  v.  Newby  (127  Fed.  Rep.  656). 

As  I  have  said,  the  law  is  well  settled  and  imderstood, 
but  its  appUcation  to  the  facts  of  this  case  has  led  to  a 
division  in  the  court  below.  Doubt  only  arises  as  to 
one  point  and  that  is  whether  the  plaintiff's  assignor 
had  full  knowledge  of  the  facts  entitling  it  to  recover 
against  the  principal  when  it  piu'sued  its  remedy  and 
obtained  judgment  against  the  agent.  The  facts  briefly 
are  these:  i 

The  Standard  Paint  Company  of  New  Jersey  in  March, 
1914,  sold  to  the  American  Oil  Cloth  Company  of  the 
same  state  satiu^ated  felt  for  the  sum  of  $2,399.91.  In 
July,  1914,  it  brought  action  in  the  Supreme  Comi;  of 
New  Jersey  against  the  purchaser  for  the  price  and 
recovered  judgment  on  the  13th  day  of  October,  1914, 
for  the  full  amount  thereof.  Execution  was  issued  and 
returned  unsatisfied.  The  judgment  debtor  was  there- 
after adjudicated  a  bankrupt  in  the  District  Comi;  of  the 
United  States  for  the  Southern  District  of  New  York, 
and  the  Standard  Paint  Company  in  March,  1915,  filed 
its  proof  of  claim  for  its  debt  existing  upon  said 
judgment. 

The  American  Oil  Cloth  Company  when  it  purchased 
the  goods  from  the  Standard  Paint  Company  in  March, 
1914,  was  acting  as  agent  for  the  defendant  in  this  action, 
the  Texas  Company.  Its  authorization  to  make  the 
purchase  was  contained  in  the  following  letter: 
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"  The  Texas  Company 
"  Petroleum  and  Its  Products 
"  Sales  Department 
'*  C.  E.  Woodbridge,  Manager. 

"  New  York,  March  12<A,  1914. 
"  American  Oil  Cloth  Company, 
''  262  Canal  Street, 

''  New  York  City: 

"  Dear  Sirs. —  Referring  to  conversation  between 
Mr.  Bimberg  and  the  writer  today,  you  may  purchase  for 
our  account  from  the  Standard  Paint  Company: 

"  Five  or  six  carloads  of  saturated  felt  weighing  two 
and  one-half  pounds  pa*  square  yard,  each  carload  to 
contain  about  three  hundred  rolls;  price  seven  cents  per 
square  yard,  f.  o.  b.  your  plant  at  Salem,  N.  J.;  for 
shipment  between  date  and  March  25th,  to  April  1st. 

"  I  understand  it  will  be  necessary  to  have  the  material 
billed  to  the  American  Oil  Cloth  Company. 

"  Please  arrange  to  have  bills  sent  to  you  after  the  same 
have  been  approved  as  to  quality  and  quantity  by  the 
Salem  Works,  and  have  them  handed  to  us  for  payment. 

''  We  will  bill  the  goods  to  the  American  Oil  Cloth 
Company  pm^uant  to  our  contract  with  you  for  saturated 
felt.  Very  truly  yom^, 

"  THE  TEXAS  COMPANY 

"  CEW  /LEW  By  C.  E.  Woodbridge." 

When  sued  as  above  stated  in  the  Supreme  Court  of 
New  Jersey,  the  American  Oil  Cloth  Company  filed 
an  answer  in  which  it  pleaded  that  the  goods  were  ordered 
in  the  name  of  and  to  be  charged  to  the  account  of  the 
Texas  Company  by  its  written  authorization. 

Louis  J.  Bimberg  was  secretary  and  treasurer  of  the 
American  Oil  Cloth  Company  at  the  times  in  question. 
In  this  action  he  was  called  as  a  witness  for  the  plaintiff 
and  testified  that  he  brought  the  above  letter  and  handed 
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it  to  the  attorneys  for  the  Standard  l^aint  Company 
in  September  of  1914.  Felix  Jellenik,  one  of  the  attorneys, 
was  also  its  secretary  in  that  year.  Bimberg  also  stated 
that  he  mentioned  this  fact  about  the  Texas  Company 
after  the  sale  of  the  merchandise  when  pajmaent  was 
demanded. 

On  September  29th,  1914,  the  attorneys  for  the  paint 
company  wrote  the  following  letter  to  the  Texas  Com- 
pany, demanding  pajrment  for  the  goods  sold  to  the 
American  Oil  Cloth  Company: 

"  Jellenik  &  Stern, 

"  Comisellors  at  Law, 
"111  Broadway,  New  York 
"  Felix  Jellenik 
"  Nathan  D.  SterNc  September  29,  1914. 

"  The  Texas  Company, 

.      "  17  Battery  Place, 

"  City: 

"  Gentlemen. —  Our  cUent,  the  Standard  Paint  Com- 
pany, has  placed  in  our  hands  for  collection  a  claim 
against  you  amounting  to  S2,417.13,  being  for  saturated 
felt  sold  and  deUvered  to  the  American  Oil  Cloth  Co., 
in  which  transaction  you  undoubtedly  acted  as  the 
undisclosed  principal  of  that  Company,  of  which  fact 
we  have  just  become  aware.  We  b^  to  refer  you  to 
your  letter  of  March  12,  1914,  addressed  to  the  American 
Oil  Cloth  Company,  the  original  of  which  has  just  come 
into  and  is  now  in  our  possession. 

"  Our  instructions  are  to  commence  suit  to  recover  the 

above  amount  unless  we  receive  a  check  without  delay. 

We  shall  await  your  check  until  Thursday,  the  1st  of 

October,  failing  which  you  will  leave  us  no  alternative 

but  to  commence  suit. 

"  Very  truly  yours, 

"  jellenik  &  stern." 
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By  this  letter  we  learn  that  on  September  29th,  1914, 
the  attorneys  and  the  secretary  for  the  Standard  Paint 
Company  had  full  information  regarding  the  agency  of 
the  American  Oil  Cloth  Company  for  the  Texas  Com- 
pany and  that  the  satm^ated  felt  had  been  ordered  by  the 
express  direction  and  authorization  of  the  latter  com- 
pany. In  fact  the  Standard  Paint  Company  had  in  its 
possession  the  original  letter  of  March  12th,  1914,  written 
by  the  Texas  Company  to  the  American  Oil  Cloth 
Company. 

The  reply  sent  by  the  Texas  Company  on  September 
30th,  1914,  to  the  attorneys  for  the  Standard  Paint 
Company,  while  refusing  to  pay  the  bill,  did  not  in  any 
way  deny  the  agency.  Quite  clearly  it  appears,  there- 
fore, that  by  October  1st  the  Standard  Paint  Company 
had  knowledge  of  all  the  facts  regarding  the  relationship 
between  the  Texas  Company  and  the  American  Oil 
Cloth  Company.  In  fact  it  had  in  its  possession,  as  above 
stated,  the  written  direction  to  the  agent  to  buy  the  goods 
and  have  the  bills  handed  to  it,  the  Texas  Company, 
for  payment.  No  other  fact  regarding  the  Texas  Com- 
pany's Uability  has  come  to  the  knowledge  of  the  Standard 
Paint  Company  which  it  did  not  have  by  October  1st, 
1914.  When  this  action  was  commenced  against  the 
principal,  it  knew  as  much,  but  no  more  than  it  knew  on 
said  date.  In  fact  there  is  no  claim  made  in  this  case 
that  the  company  or  its  assignor,  the  plaintiff,  was  led  to 
sue  the  principal  because  of  anything  discovered  after 
October  1st,  1914. 

And  yet  with  possession  of  all  the  facts,  and  with  full 
knowledge  of  the  relationship,  the  creditor  pursued  its 
remedy  against  the  agent  and  on  October  13th,  1914, 
recovered  judgment,  issued  execution  thereon  and  in 
March,  1915,  filed  its  claim  in  bankruptcy  against  the 
assets  of  the  corporation.  ,^ 

It  may  seem,  and  in  fact  is  a  hard  situation  in  which 
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the  vendor  is  placed.  It  has  sold  goods  to  a  bankrupt 
and  the  principal^  who  ordered  them,  is  financially  able 
to  pay  therefor.  There  is,  however,  much  virtue  in  this 
rule  of  election;  it  serves  a  good  purpose,  is  well  known 
and  has  become  firmly  embedded  in  our  procedure  by 
the  many  decisions  in  this  and  other  states. 

The  plaintiflf,  therefore,  by  reason  of  his  assignor's 
action  in  determining  to  follow  the  agent  for  the  purchase 
price  instead  of  the  principal  after  having  full  knowledge 
of  all  the  facts  is  barred  upon  the  evidence  here  presented 
from  recovering  in  this  action  against  this  defendant. 

The  judgment,  therefore,  for  the  plaintiflf  as  affirmed 
by  the  Appellate  Division  should  be  reversed  and  the 
complaint  dismissed,  with  costs  in  all  courts. 

HiscocK,  Ch.  J.,  Collin,  Cuddeback,  Cakdozo, 
Pound  and  Andrews,  JJ.,  concur. 

Judgment  reversed,  etc. 


Levi   S.   Chapman,   Respondent,   v.   Grant  Selover, 

Appellant. 

ViUages  —  xniBdamaanor  —  motor  TahiclaB  —  ineorporatad 
▼iUagas  may  by  ordinanca  limit  tha  spaad  of  automobilaa  and 
proTida  that  violation  of  ordinanca  is  a  misdamaanor  punish- 
abla  by  a  flna  and  imprisonmant  if  flna  is  not  paid  —  falsa 
arrast  —  action  for  falsa  arrast  of  parson  violating  such  an 
ordinanca  cannot  ba  maintainad. 

1.  The  state,  when  it  punishes  misdemeanors  by  fine,  is  not  con- 
fined to  the  remedy  of  a  civil  action  for  a  penalty.  (Code  Civ. 
Pro.  §  1962.)  The  offender  who  refuses  to  pay  may  be  imprisoned  until 
the  fine  is  satisfied,  subject  to  the  condition  that  the  imprisonment 
may  not  exceed  one  day  for  every  dollar  of  the  fine.  (Code  Crim. 
Pro.  §§484,  718.) 

2.  Under  the  Highway  Law  (Cons.  Laws,  ch.  25,  §§  287,  288,  290) 
an  incorporated  village  may  by  ordinance  limit  the  speed  of  automobiles 
in  the  village  to  fifteen  miles  an  hour  and  provide  that  a  violation  of 
the  ordinance  is  a  misdemeanor  punishable  by  a  fine  not  exceeding 
that  prescribed  by  subdivision  2  of  section  290,  and  if  the  fine  be  not 
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paid  the  offender  may  be  imprisoned.  Hence  a  person  arrested  for 
violation  of  such  ordinance  cannot  maintain  an  action  for  false  arrest 
against  the  officer  who  arrested  him  upon  the  ground  that  the  village 
authorities  have  no  power  to  enforce  the  ordinance  except  under 
the  Village  Law  (Cons.  Laws,  ch.  64,  §93),  and,  therefore,  have 
I)ower  only  to  prescribe  a  penalty  for  a  violation  of  the  ordinance. 
Chapman  v.  Selover,  172  App.  Div.  868,  reversed. 

(Argued  January  17,  1919;  decided  January  28,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  May  8,  1916,  reversing  a  judgment  in  favor 
of  defendant  entered  upon  a  verdict  and  granting  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  m  the  opinion. 

G.  W.  O^Brien  and  Cleveland  J.  Kenyon  for  appellant. 
The  board  of  village  trustees  was  authorized  by  statute 
to  adopt  the  ordinance  in  question,  and  the  provisions 
of  the  statute  authorizing  its  adoption  were  compUed 
with  m  all  respects.  (L.  1910,  ch.  374,  §  288;  People 
V.  Chapman j  88  Misc.  Rep.  469;  People  v.  Stevens,  13 
Wend.  341;  People  v.  Snyder,  90  App.  Div.  422;  People 
V.  Meakim,  133  N.  Y.  214;  People  ex  rel.  Hainer  v. 
Keeper,  190  N.  Y.  316;  People  v.  Bell,  148  N.  Y.  Supp. 
753.) 

Harry  E.  Newell  for  respondent.  The  ordinance 
adopted  by  the  village  was  void  and  the  trial  court 
correctly  charged  that  the  violation  thereof  was  not  an 
ofifense.  (Cons.  Laws,  ch.  25,  §  280;  People  v.  Knapp, 
206  N.  Y.  373;  People  v.  Chapman,  88  Misc.  Rep.  469; 
People  V.  City  of  Buffalo,  93  Misc.  Rep.  275;  175  App. 
Div.  218;  220  N.  Y.  715;  People  v.  State  Reformatory, 
38  Misc.  Rep.  241 ;  People  v.  Keeper,  etc.,  38  Misc.  Rep. 
233;  People  v.  Garabed,  20  Misc.  Rep.  127;  FuUer  v. 
Redding,   16  Misc.   Rep.  634;   People  ex  rel.    Kane  v. 
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Sloane,  98  App.  Div.  450;  HaUenbach  v.  N.  Y.  C.  & 
H.  R.  R.  R.  Co.,  18  Hun,  129;  City  of  Buffalo  v.  Schliefer, 
25  Hun,  272;  People  v.  Garabed,  25  App.  Div.  624.) 

Cardozo,  J.  The  action  is  for  false  arrest.  On  July 
19,  1914,  the  plaintiff  drove  his  automobile  in  the  village 
of  TuUy,  Onondaga  county,  at  a  greater  rate  of  speed 
than  fifteen  miles  an  hour.  He  was  arrested,  without  a 
warrant,  by  a  poUce  officer  of  the  village.  A  village 
ordinance  regulating  motor  vehicles  establishes  a  speed 
limit  of  a  mile  in  four  minutes,  and  provides  that  offenders 
shall  be  guilty  of  a  misdemeanor,  punishable  by  a  fine  not 
exceeding  $50.  The  validity  of  this  ordinance  is  the 
question  to  be  determined. 

Section  287  of  the  Highway  Law  (Consol.  Laws,  chap. 
25)  requires  "  every  person  operating  a  motor  vehicle  on 
the  public  highway  of  this  state  ''  to  ''  drive  the  same  in 
a  careful  and  prudent  manner  and  at  a  rate  of  speed  so 
as  not  to  endanger  the  property  of  another  or  the  life  or 
limb  of  any  person."  It  adds  that  "  a  rate  of  speed  in 
excess  of  thirty  miles  an  hour  for  a  distance  of  one-fourth 
of  a  mile  shall  be  presumptive  evidence  of  driving  at  a 
rate  of  speed  which  is  not  careful  and  prudent."  Section 
290,  subdivision  2,  provides  that  "  the  violation  of  any 
of  the  provisions  of  section  287  of  this  article  shall  con- 
stitute a  misdemeanor  punishable  by  a  fine  not  exceeding 
$100."  Section  288  withdraws  from  the  local  authorities 
the  power  to  adopt  ordinances  inconsistent  with  the 
statute,  but  provides  '*  that  nothing  in  this  article  con- 
tained shall  impair  the  validity  or  effect  of  any  ordinances, 
r^ulating  the  speed  of  motor  vehicles,  *  *  *  in  any 
city  of  the  first  class  or  in  any  city  of  thjB  second  class  in 
a  coimty  adjoining  a  city  of  the  first  class,"  and  provides 
also  that  *'  the  local  authorities  of  other  cities  and  incor- 
porated villages  may  limit  by  ordinance,  rule  or  regulation 
the  speed  of  motor  vehicles  on  the  pubUc  highways, 
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such  speed  limitation  not  to  be  in  any  case  less  than  one 
mile  in  four  minutes/'  on  condition,  however,  that  a 
prescribed  sign  be  displayed  by  way  of  warning  to 
travelers,  and  "  also  on  further  condition  that  such 
ordinance,  rule  or  regulation  shall  fix  the  punishment 
for  violation  thereof,  which  punishment  shall,  during  the 
existence  of  the  ordinance,  rule  or  regulation,  supersede 
those  specified  in  subdivision  2  of  section  290  of  this 
chapter,  but,  except  in  cities  of  the  first  or  second  class 
shall  not  exceed  the  same/'  The  Appellate  Division 
held  that  imder  this  section  the  village  authorities  are 
empowered  to  punish  offenders  by  fines,  but  not  to  declare 
the  ofifense  a  misdemeanor.  The  ordinance,  it  was  held, 
has  no  other  sanctions  than  those  attached  to  village 
ordinances  generally  by  section  93  of  the  Village  Law 
(Consol.  Laws,  chap.  64).  That  section  provides  that 
"  the  board  of  trustees  of  ^  village  may  enforce  obedience 
to  its  ordinances  by  prescribing  therein  penalties  for  each 
violation  thereof,  not  exceeding  SlOO  for  any  offense," 
and  "  in  addition  to  the  penalty  the  board  may  also 
ordain  that  a  violation  thereof  shall  constitute  disorderly 
conduct."  Violation  of  this  ordinance  is  not  disorderly 
conduct,  for  the  ordinance  does  not  so  declare  it,  and  so 
it  is  said  that  the  only  remedy  available  is  a  civil  action 
for  the  penalty  (Village  Law,  sec.  339). 

We  think  the  power  of  the  local  authorities  has  been  too 
narrowly  construed.  A  speed  that  is  safe  in  the  open 
coimtry  may  be  dangerous  in  cities  and  villages.  The 
purpose  of  the  legislature,  in  its  delegation  of  the  ordinance 
power,  was  not  to  relax  in  such  locaUties  the  rules  of  the 
road,  It  was  to  make  them  more  rigid.  We  should  be 
slow  to  construe  the  statute  as  making  excessive  speed 
a  misdemeanor  in  districts  where  the  danger  is  slight,  and 
in  denjdng  to  it  a  like  quality  where  the  danger  is  great. 
Its  language  does  not  force  us  to  a  construction  so 
unreasonable  {Matter  of  Meyer ^  209  N.  Y.  386).    Sec- 
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tion  290  of  the  Highway  Law  has  the  heading  "  punish- 
ment for  violation."  Its  subdivisions  cover  violations  of 
many  kinds.  In  some  subdivisions  (as  in  subdivision  2), 
violation  is  declared  a  misdemeanor  punishable  by  fine. 
In  others  (as  in  subdivisions  3,  4,  5  and  9),  it  is  declared 
a  misdemeanor  punishable  by  fine  or  imprisonment  or  both. 
In  all  alike,  the  definition  of  the  violation  as  a  misdemeanor 
affects  the  punishment  imposed.  The  state  when  it 
punishes  misdemeanors  by  fine,  is  not  confined  to  the 
dubious  remedy  of  a  civil  action  for  a  penalty  (Code  Civ. 
Pro.  sec.  1962).  The  offender  who  refuses  to  pay  may 
be  imprisoned  until  the  fine  is  satisfied,  subject  to  the 
condition  that  the  imprisonment  may  not  exceed  one 
day  for  every  dollar  of  the  fine  (Code  Crim.  Pro.  sees. 
484,  718;  Colon  v.  Lisk,  13  App.  Div.  195,  204,  205; 
affd.,  153  N.  Y.  188).  The  punishment  is  not  solely  the 
liability  for  a  debt.  The  punishment  includes  the  con- 
sequences that  follow  upon  default.  The  law  defines  the 
consequences  when  it  classifies  the  offense. 

The  statute  gives  the  local  authorities  the  power  to 
fix  the  punishment  for  violation  of  the  local  rule.  The 
power  to  fix  the  punishment  is  something  more  than  the 
power,  when  declaring  the  rule,  to  fix  the  measure  of  the 
fine.  It  is  the  power  to  prescribe  the  sanctions  that 
shall  render  the  rule  effective.  It  is  broad  enough  to 
cover  all  the  penal  consequences  of  the  offense.  The 
punishment  may  not  exceed  *'  those  specified  in  subdivision 
2  of  section  290.''  By  impUcation  it  may  equal  them. 
It  may  include  the  remedies  and  sanctions  inherent  by 
force  of  statute  in  the  definition  of  a  crime. 

The  order  of  the  Appellate  Division  should  be  reversed, 
and  the  judgment  of  the  Trial  Term  affirmed,  with  costs 
in  the  Appellate  Division  and  in  this  court. 

HiscocK,  Ch.  J.,  Collin,  Cuddeback,  Pound,  Crane 
and  Andrews,  JJ.,  concur. 

Order  reversed,  etc. 
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Margaret  Tidd,  Respondent,  v.  C.  B.  Skinner  et  al., 
Doing  Business  under  the  Name  of  C.  B.  Skinner 
&  Company,  Appellants. 

Parent  and  child  —  Public  Health  Law  —  sale  of  heroin  to 
infant  in  violation  of  statute  —  when  mother  dependent  upon 
earnings  of  minor  son  can  maintain  action  against  druggists 
who  sold  heroin  to  him  whereby  his  health  was  ruined  and  his 
services  lost  —  compensatory  damages,  only,  can  be  recovered 
—  punitive  damages  not  aUowed  in  common-law  action  by 
third  person. 

1.  The  right  of  a  parent  to  recover  for  loss  of  services  of  an  infant 
child  has  long  been  recognized  at  common  law,  and  while  it  is  a  general 
rule  that  damages  will  not  be  permitted  if  the  evidence  shows  that 
the  child's  negligence  was  the  e£&cient  cause  of  the  injury,  yet  if  the 
conduct  of  the  defendant  in  such  a  case  was  so  deliberate,  persistent 
and  intentional  as  to  be  equivalent  in  law  to  positive  and  willful 
injury  the  contributory  negligence  of  the  child  is  not  a  defense. 

2.  This  action  is  brought  by  a  widow  to  recover  damages  for  loss  of 
the  services  of  her  son,  which  she  alleges  were  caused  by  the  defendants 
by  the  0ale  to  him  of  heroin  which  is  a  poison  within  the  provisions  of 
the  Public  Health  Law  (Cons.  Laws,  ch.  45,  §  238)  as  it  existed  prior 
to  the  amendment  by  chapter  502  of  the  Laws  of  1915.  The  statute 
also  prohibits  the  debvery  of  the  poison  by  the  seller  without  satisfy- 
ing himself  that  the  purchaser  is  aware  of  its  poisonous  character  and 
that  the  poison  is  to  be  used  for  a  legitimate  purpose.  A  violation 
of  this  provision  is  a  misdemeanor.  (Penal  Law,  §  1743.)  The 
defendants  failed  to  obey  these  statutes  by  sdling  the  drug  to  plain- 
tiff's son  in  large  quantities,  knowing  that  heroin,  except  as  a  medicine 
used  in  very  small  quantities  and  imder  the  direction  of  a  physician, 
is  a  poison  dangerous  to  human  life.  The  facts  alleged  in  the  com- 
plaint and  which  the  jury  might  have  foimd  from  the  evidence  justify 
a  verdict  for  the  plaintiff. 

3.  As  to  several  exceptions  to  the  charge,  refusals  to  charge  and 
modifications  of  defendants'  requests  to  charge,  they  must  be  read  with 
all  that  was  said  by  the  court  in  connection  therewith  and  with  the 
facts  necessarily  foimd  by  the  jury.  As  so  read  no  question  of  con- 
trolling imi>ortance  is  presented. 

4.  The  court  directed  the  jury  that  in  case  they  found  a  verdict  for 
the  plaintiff  they  should  find  separately  as  to  the  compensatory 
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damages  and  as  to  the  punitive  damages.  The  defendants  raised  the 
question  that  punitive  damages  could  not  be  awarded.  Held,  that 
the  weight  of  reason  and  authority  is  in  favor  of  confining  the  damages 
to  be  recovered  in  an  action  by  a  third  party  to  compensation  for 
the  pecuniary  injury  actually  sustained.  Hence,  the  judgment  is 
modified  by  reducing  the  amount  of  the  recovery  to  the  amount 
found  for  compensatory  damages. 

Tidd  V.  Skinner,  171  App.  Div.  98,  modified. 

(Argued  October  21,  1918;  decided  January  28,  1919.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  third  judicial 
department,  entered  January  6, 1916,  imanimously  aflSrm- 
ing  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Christopher  J.  Heffeman  for  appellants.  The  plaintiff 
did  not  establish  any  cause  of  action  ag^,inst  the  defend- 
ants. {Westbrook  v.  Miller,  98  App.  Div.  690.)  The 
trial  judge  clearly  erred  in  his  charge  to  the  jury,  in  his 
refusal  to  charge  defendants'  requests  and  erroneously 
instructed  the  jury  on  the  question  of  damages.  (Whitney 
V.  Hitchcock,  4  Den.  461;  1  Sedgwick  on  Dam.  [9th  ed.] 
687,  710,  733;  Craven  v.  Bhomingdale,  171  N.  Y.  439; 
Curl  V.  C,  R.  I.  &  P.  Ry.  Co.,  63  Iowa,  417;  New  Orleans, 
J.  <k  G.  N.  R.  Co.  V.  Stathan,  42  Miss.  607;  C.  &  N.  W. 
Ry.  Co.  V.  Jackson,  55  111.  492;  L.,  N.  A.  &  C.  Ry.  Co. 
V.  Wurl,  62  111.  App.  381.) 

Frank  Cooper  and  J.  J.  Barry  for  respondent.  Plaintiff 
clearly  established  a  substantial  cause  of  action  fc»*  the 
wrongful  acts  of  the  defendants.  {Maxson  v.  D.,  L. 
&  W.  R.  R.  Co.,  112  N.  Y.  559;  Riddle  v.  MacFadden, 
201  N.  Y.  215;  Bennett  v.  Bennett,  116  N.  Y.  584; 
Gorlitzer  v.  Wolfberger,  208  N.  Y.  475;  Hoard  v.  Peck, 
56  Barb.   202;   HiUman  v.   Howard,   119   N.   C.    119; 
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Flavdermeyer  v.  Cooper,  31  Ohio,  402;  Lawyer  v.  FrUcher, 
130  N.  Y.  239;  HewU  v.  Pnme,  21  Wend.  79;  White 
V.  Nellis,  31  N.  Y.  405;  Ingerson  v.  Miller,  47  Barb.  47; 
Badgley  v.  Decker,  44  Barb.  588.)  There  was  no  error 
committed  in  the  trial  court's  charge  to  the  jury  nor 
in  his  refusal  to  charge  appellants'  requests.  The  amoimt 
of  compensatory  damage  was  amply  justified  by  the 
evidence,  and  punitive  damages  supported  by  authority. 
{Lawyer  v.  FrUcher,  130  N.  Y.  239;  Ingerson  v.  Miller, 
47  Barb.  47;  Badgley  v.  Decker,  44  Barb.  577;  Hamilton 
V.  Lomax,  26  Barb.  617;  Holmes  v.  Jam£s,  147  N.  Y. 
67;  Reid  v.  Terwilliger,  116  N.  Y.  530;  Colwell  v.  Tinker, 
169  N.  Y.  535;  P.,  TF.  cfe  B.  R.  R.  Co.  v.  Qwij/tej/,  62 
U.  S.  203.) 

Chase,  J.  This  action  is  brought  by  a  widow  to 
recover  damages  for  loss  of  the  services  of  her  son,  which 
she  allies  was  caused  by  the  defendants  as  herein  stated. 
The  defendants  at  the  times  herein  mentioned  were 
druggists  of  experience  engaged  in  conducting  retaU 
drug  stores,  one  of  which  was  in  the  city  of  Amsterdam. 
The  plaintiff  at  the  times  herein  mentioned  lived  in  the 
city  of  Schenectady.  She  had  a  son  who  at  eighteen 
years  of  age  was  of  good  physique  and  fair  abiUty. 
He  lived  with  his  mother  and  was  employed  by  others  at 
remunerative  wages.  The  mother,  except  for  the  aid  of 
the  son,  was  dependent  upon  her  labor  to  maintain  her 
household.  The  son  was  kind,  helpful  and  obedient 
to  his  mother  and  brought  to  her  all  or  a  substantial  part 
of  his  earnings.  About  that  time  and  within  four  or 
five  weeks  before  January  1,  1912,  he  was  given  fifteen  or 
twenty  tablets,  each  containing  from  one-twelfth  to 
one-eighth  of  a  grain  of  heroin,  by  a  boy  friend.  During 
that  time  he  used  these  tablets,  and  he  testified,  "  I 
felt  like  I  wanted  it.    I  liked  it." 

Heroin  is  a  derivative  of  morphine.    It  is  a  poison  within 
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• 

the  provisions  of  the  Public  Health  Law  (Cons.  Laws,  ch. 
45)  as  it  existed  at  the  times  herein  mentioned.  (Public 
Health  Law,  sec.  238,  as  it  existed  prior  to  the  amendment 
of  chapter  502  of  the  Laws  of  1915.)  The  statute  referred 
to  provided:  "  It  is  unlawful  for  any  person  to  sell  at  retail 
or  to  furnish  any  of  the  poisons  of  schedules  A  and  B 
(schedules  A  and  B  as  contained  in  section  241  of  the  Pub- 
lic Health  Law)  without  affixing  or  causing  to  be  affixed 
to  the  bottle,  box,  vessel  or  package,  a  label  with  the 
name  of  the  article  and  the  word  poison  distinctly  shown 
and  with  the  name  and  place  of  business  of  the  seller  all 
printed  in  red  ink  together  with  the  name  of  such  poisons 
printed  or  written  thereupon  in  plain,  l^ble  characters.'' 

It  also  provided:  "  Every  person  who  disposes  of  or 
sells  at  retail  or  furnishes  any  poisons  included  in  schedule 
A  shall  before  delivering  the  same  enter  in  a  book  kept 
for  that  purpose  the  date  of  sale,  the  name  and  address 
of  the  purchaser,  the  name  and  the  quantity  of  the  poison, 
the  purpose  for  which  it  is  purchased  and  the  name  of 
the  dispenser.  The  poison  register  must  be  always  open 
for  inspection  by  the  proper  authorities  and  must  be  pre- 
served for  at  least  five  years  after  the  last  entry.  He 
shall  not  deliver  any  of  the  poisons  of  schedule  A  or  B 
until  he  has  satisfied  himself  that  the  purchaser  is  aware 
of  its  poisonous  character  and  that  the  poison  is  to  be 
used  for  a  Intimate  purpose."  Any  person  who  violates 
any  of  the  provisions  of  the  Public  Health  Law  mentioned 
is  guilty  of  a  misdemeanor.     (Penal  Law,  sec.  1743.) 

The  defendants  at  all  the  times  mentioned  knew  of  the 
existence  of  the  statutes  relating  to  the  sale  of  poisons. 
The  jury  could  have  found  from  the  evidence  that 
about  January  1,  1912,  plaintiff's  son  went  to  Amsterdam 
from  Schenectady  and  endeavored  to  purchase  heroin 
of  the  defendants,  but  was  asked  if  he  had  purchased  it 
of  them  before,  and  when  he  answered  in  the  n^ative 
was  told  that  they  could  not  sell  it  to  him.  Soon  there- 
after he  went  again  to  Amsterdam,  and  to  the  defend- 
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ants'  store.  His  boy  friend  was  with  him,  and  his 
friend  said  to  one  of  the  defendants  that  he  (plaintiff's 
son)  "  Was  all  right  if  he  wanted  to  buy  any  heroin." 
Thereafter,  and  on  the  same  day,  plaintiff's  son  went 
alone  to  the  defendants  and  purchased  from  them  two 
hundred  tablets.  From  that  time  until  he  became 
twenty-one  years  of  age,  a  period  of  between  two  and 
three  years,  he  purchased  of  the  defendants,  except  during 
the  times  when  he  was  in  a  hospital  or  confined  under 
criminal  process,  more  than  three  himdred  tablets  per 
week.  One  week  he  purchased  of  them  one  thousand 
tablets.  Each  of  the  tablets  so  purchased  contained 
either  one-twelfth  or  one-eighth  of  a  grain  of  heroin. 
During  a  part  of  the  time  plaintiff's  son  personally 
pulverized  and  inhaled  seventy-five  to  one  hundred 
tablets  per  day.  He  became  a  physical  wreck.  He  not 
only  abandoned  his  work,  but  he  pawned  his  clothing  and 
also  carpets,  rugs  and  furnishings  from  his  mother's 
home  to  obtain  money  to  buy  the  drug.  At  the  time  of 
the  trial  he  was  brought  as  a  witness  from  the  county  jail 
where  he  was  serving  a  term  for  petit  larceny. 

The  defendants  wholly  failed  to  obey  the  statutes 
quoted,  knowing  that  heroin,  except  as  a  medicine  used  in 
very  small  quantities  and  under  the  direction  of  a 
physician,  is  a  poison  dangerous  to  human  life. 

The  jury  could  have  foimd  that  one  of  the  defendants 
stated  to  the  plaintiff's  son  that  he  should  be  careful 
not  to  let  any  one  know  that  he  was  getting  heroin  at  the 
defendant's  store,  as  it  might  make  trouble  for  them. 
They  could  also  have  found  that  the  change  in  the  habits 
and  physical  condition  of  plaintiff's  son,  and  his  consequent 
conduct  and  general  incapacity,  were  the  results  of  the 
use  of  heroin  purchased  of  the  defendants;  that  in  selling 
it  to  him  as  stated  they  knew  that  he  was  making  an 
improper  use  of  it,  and  that  its  use  was  injuriously 
affecting  his  health,  and  that  their  conduct  in  the  repeated 
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sales  to  him  in  the  manner  and  to  the  extent  as  shown  was 
reckless  and  equivalent  in  law  to  willful  injury.  Upon 
the  facts  necessarily  found  in  this  case  the  sales  were 
entirely  different  from  those  ordinarily  made  by  a  druggist 
at  the  request  of  a  customer. 

The  jury  found  for  the  plaintiff  and  an  appeal  was  taken 
from  the  judgment  entered  upon  their  va-dict  to  the 
Appellate  Division  where  the  judgment  was  unanimously 
affirmed,  the  court  expressly  stating  in  its  opinion  that 
the  verdict  was  not  against  the  weight  of  evidence  and 
that  "  the  proof  does  abundantly  establish  *  *  * 
that  the  defendants  were  wholly  reckless  of  the  rights  of 
others."  The  judgment  of  the  trial  court  entered  upon 
the  verdict  of  the  jury  having  been  unanimously  affirmed 
by  the  Appellate  Division  it  is  on  this  appeal  incon- 
trovertibly  established  that  the  facts  presented  at  the 
trial  sustain  the  verdict.  (Constitution,  art.  6,  sec.  9; 
Code  of  Civil  Procedure,  sec.  191.)  The  judgment  must 
be  sustained  by  this  court  unless  error  was  committed  in 
the  rulings  upon  the  admission  or  rejection  of  evidence 
or  in  the  charge  by  the  court  to  the  jury. 

Numerous  questions  are  presented  to  us  by  the 
appellants  arising  from  ruUngs  of  the  court  upon  objec- 
tions  to  the  receipt  of  evidence  during  the  trial.  The 
appellants  claun  that  the  court  erred  in  receiving  evidence 
to  show  that  the  plaintiff's  son  had  taken  carpets  and  rugs 
from  the  floor  of  her  home  and  pawned  them  and  also 
to  show  his  other  efforts  to  obtain  money  to  purchase 
heroin.  We  do  not  think  that  the  court  erred  in  the 
rulings  mentioned.  It  was  a  part  of  the  history  of  the 
son  during  the  time  mentioned,  and  tended  to  show  the 
dominating  influence  that  heroin  had  over  his  time  and 
his  thought  as  it  affected  his  time,  and  the  consequent 
loss  of  his  services  to  his  mother. 

There  were  no  exceptions  taken  to  the  main  charge  of 
the  court  except  those  relating  to  punitive  or  vindictive 
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damages.  The  only  exceptions  taken  by  the  defendants 
to  their  request  to  charge  made  at  the  close  of  the  main 
charge  other  than  those  relating  to  punitive  or  vindictive 
damages  hereinafter  referred  to,  were  taken  in  connection 
with  other  statements  and  charges  by  the  court,  all  of 
which  we  quote  as  follows: 

"  Mr.  Heffeman:  I  ask  your  Honor  to  charge  that 
the  defendants  had  a  l^al  right  to  sell  and  offer  for 
sale  heroin  between  the  first  day  of  January,  1912,  and 
the  first  day  of  July,  1914,  without  the  direction  or 
prescription  of  a  phjrsician  on  complying  with  the  terms 
of  the  statute  as  to  registering  it  and  labeling  it. 

"  The  Court:  I  will  charge  the  jury  that  at  the  time 
of  the  sales  in  question,  if  there  were  such  sales,  there 
was  no  statute  of  the  state  which  prohibited  the  sale 
by  these  defendants  of  the  drug  known  as  heroin  without 
a  doctor's  prescription  and  I  also  charge  the -jury  that 
cases  can  arise  where  the  sales  are  so  excessive  and  made 
with  such  purpose  that  a  civil  action  will  Ue  for  damages 
resulting  from  such  sales,  in  which  case  the  sales  could 
not  be  termed  rightful. 

"  Mr.  Heffeman:  The  defendants  except  to  your 
Honor's  modification.  I  ask  your  Honor  to  charge  the 
jury  that  in  order  to  find  a  verdict  for  the  plaintiff  the  jmy 
must  be  satisfied  from  the  evidence  that  the  defendants 
sold  heroin  to  Rooney  knowing  that  Rooney  was  making 
an  improper  use  of  it  and  that  its  use  was  injuriously 
affecting  his  health. 

"  The  Court:    I  so  charge. 

"  Mr.  Heffeman:  I  ask  your  Honor  to  charge  the  jury 
that  there  is  no  evidence  in  this  case  upon  which  the 
jury  can  find  that  the  defendant  knew  or  had  reason  to 
know  that  Rooney's  health  was  being  injuriously  affected 
by  heroin. 

"  The  Court:  I  decline  to  charge  that  on  the  ground 
that  the  defendant  was  a  pharmacist  and  from  his  position 
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as  a  pharmacist  the  jury  might  infer  that  he  had  knowledge 
of  the  drug  heroin  and  of  its  consequences  and  also  from 
the  size  of  the  doses  claimed  to  have  been  sold. 

"  Mr.  Heflfeman:  We  except  to  your  Honor's  modi- 
fication. I  ask  your  Honor  to  charge  that  if  the  defend- 
ants between  January  1st,  1912,  and  Jime,  1914,  sold 
heroin  in  the  ordinary  coiu-se  of  business  to  Rooney  or 
to  others  on  their  application,  the  defendants  are  not 
liable  for  the  improper  use  of  it  made  by  the  purchasers. 

"The  Court:  For  improper  use  made  by  the 
purchasers? 

"  Mr.  Heflfeman:   Yes. 

"The  Court:   Refused. 

"  Mr.  Heflfeman:  I  except  to  that.  I  ask  your  Honor 
to  charge  that  there  is  no  evidence  in  this  case  that  the 
defendants  knew  or  had  reason  to  know  that  Rooney 
was  not  using  heroin  in  a  proper  or  lawful  manner. 

"  The  Court:  I  will  refuse  to  charge  that  on  the 
ground  that  there  is  proof  in  this  case  to  the  eflfect  that 
the  use  of  500  tablets  of  heroin  a  week  is  not  known  for 
medical  purposes. 

"  Mr.  Heflfeman:  I  except  to  your  Honor's  state- 
ment. I  ask  your  Honor  to  charge  that  there  is  no 
evidence  in  this  case  that  the  defendants  wrongfully, 
imlawfully,  or  by  acts  or  words  requested,  solicited  or 
induced  the  plaintiflf's  son  to  enter  their  store  or  to 
purchase  or  use  heroin. 

"  The  Court:  I  charge  that  there  is  no  evidence  of 
active  inducement  of  the  son  of  the  plaintiflf  to  enter 
the  store  of  the  defendants  and  acquire  the  drug  habit. 

"  Mr.  Heflfeman:  Now  I  ask  your  Honor  to  charge 
that  there  can  be  no  recovery  by  the  plaintiflf  here  unless 
the  defendants  or  either  of  them  requested,  soUcited, 
or  induced  Rooney  to  enter  their  store,  f'^'*  the  purpose 
of  selling  or  giving  to  him  heroin. 

"  The  Court:   Refused. 
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"  Mr.  Heflfeman :  Except.  I  ask  your  Honor  to  charge 
that  if  the  jury  find  that  Rooney  had  become  addicted 
to  the  use  of  heroin  before  he  claims  he  made  his  first 
purchase  from  the  defendants,  then  the  jury's  verdict 
must  be  no  cause  of  action. 

"  The  Court:   I  so  charge." 

It  will  be  seen  from  the  above  quotation  that  the 
defendants  took  but  five  exceptions.  The  first  exception 
followed  a  charge  by  the  court  in  accordance  with  the 
defendant's  request  in  which  the  jury  were  told  '^  that 
at  the  time  of  the  sales  in  question,  if  there  were  such 
sales,  there  was  no  statute  of  the  state  which  prohibited 
the  sale  by  these  defendants  of  the  drug  known  as  heroin 
without  a  doctor's  prescription,"  but  the  court  added: 
"  Cases  can  arise  where  the  sales  are  so  excessive  and 
made  with  such  pmpose  that  civil  action  will  Ue  for 
damages  resulting  from  such  sales  in  which  case  the  sales 
could  not  be  termed  rightful."  It  was  not  error  to  leave 
the  jiuy  to  consider  the  piupose  and  extent  of  the  sales. 
The  purpose  and  extent  of  the  sales  were  questions  of 
fact.  Heroin  being  a  poison  the  purpose  and  extent  of 
the  sales  were  proper  subjects  of  consideration  in  the 
action. 

The  second  exception  was  after  the  court  had  charged 
at  the  defendants'  request  that  the  jiu'y  must  be  satisfied 
that  the  defendants  sold  heroin  to  plaintiff's  son  knowing 
that  he  was  making  an  improper  use  of  it  and  that  the  use 
was  injurumsly  affecting  his  health  and  the  defendants 
had  made  a  further  request  that  the  court  charge  the 
jury  "  That  there  is  no  evidence  in  this  case  upon  which 
the  jury  can  find  that  the  defendant  knew  or  had  reason 
to  know  that  Rooney's  health  was  being  injuriously 
affected  by  heroin."  The  modification  by  the  court  to 
which  the  exception  was  taken  is  in  words  as  follows: 
"  The  defendant  was  a  pharmacist  and  from  his  position 
as  a  pharmacist  the  jury  might  infer  that  he  had  knowledge 
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of  the  drug  heroin  and  of  its  consequences  and  also  from 
the  size  of  the  doses  claimed  to  have  been  sold."  The 
defendants'  knowledge  of  the  drug  heroin  was  established. 
The  modification  was  not  error. 

The  third  exception  was  to  the  refusal  of  the  court 
to  charge  "  That  if  the  defendants  between  January  1st, 
1912,  and  June,  1914,  sold  heroin  in  the  ordinary  course 
of  business  to  Rooney  or  to  others  on  their  application 
the  defendants  are  not  Uable  for  the  improper  use  of  it 
by  the  purchasers."  The  charge  so  far  as  it  relates  to 
sales  to  others  than  Rooney  was  immaterial  and  the  sale 
to  Rooney  could  not  be  disassociated  from  the  facts 
and  circmnstances  affecting  such  sales.  The  court  had 
charged  that  in  order  to  find  a  verdict  the  jury  must 
be  satisfied  that  defendants  sold  the  heroin  to  Rooney 
knowing  that  he  was  making  an  improper  use  of  it  and 
that  its  use  was  injuriously  affecting  his  health. 

The  fourth  exception  was  to  the  refusal  of  the  court 
to  charge  the  jury  "  that  there  is  no  evidence  in  this 
case  that  the  defendants  knew  or  had  reason  to  know 
that  Rooney  was  not  using  heroin  in  a  proper  or  lawful 
manner."  The  court  did  charge  in  connection  with  such 
refusal  that  his  refusal  was  "  on  the  ground  that  there 
is  proof  in  this  case  to  the  effect  that  the  use  of  five 
hundred  tablets  of  heroin  a  week  is  not  known  for 
medical  purposes."  This  exception  does  not  present  a 
question  of  law. 

The  fifth  exception  was  to  the  refusal  to  charge  that 
"  there  can  be  no  recovery  by  the  plaintiff  here  unless 
the  defendants  or  either  of  them  requested,  solicited  or 
induced  Rooney  to  enter  their  store  for  the  pmpose  of 
selling  or  giving  to  him  heroin." 

The  court  refused  to  charge  as  requested  after  saying: 
"  I  charge  that  there  is  no  evidence  of  active  inducement 
of  the  son  of  the  plaintiff  to  enter  the  store  of  the  defend- 
ant and  acquire  the  drug  habit." 
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The  questions  raised  by  exceptions  as  we  have  shown 
are  few.  In  considering  them  they  must  be  read  with  all 
that  was  said  by  the  court  in  connection  therewith  and 
with  the  facts  necessarily  foimd  by  the  jury.  As  so 
read  no  question  of  controlling  importance  is  presented. 

The  right  of  a  parent  to  recover  for  loss  of  services 
of  a  child  has  long  been  recognized  at  common  law. 
{Maxson  v.  D.,L.  &  W.  R.  R.  Co.y  112  N.  Y.  559;  Lawyer 
V.  Fntcher,  130  N.  Y.  239;  King  v.  Viscoloid  Co.,  219 
Mass.  420;  Cawden  v.  Wright,  24  Wend.  429.) 

Such  an  action  is  sustained  when  the  loss  of  services 
has  been  caused  by  an  assault  and  battery  (Cotvden  v. 
Wright,  supra)',  indecent  assault  {Whitney  v.  Hitchcock, 
4  Den.  461);  n^Ugence  {Maxson  v.  D.,  L.  &  W.  R.  R. 
Co.,  supra;  Cuming  v.  Brooklyn  City  R.  R.  Co.,  109 
N.  Y.  95);  abduction  {Lawyer  v.  Fritcher,  supra),  or 
other  tort  by  which  the  parent's  right  to  the  services 
of  the  child  is  taken  away  in  whole  or  in  part.  When 
the  child's  father  is  dead  the  mother  can  maintain  the 
action.     {Gray  v.  Durland,  51  N.  Y.  424.) 

It  is  an  established  general  rule  of  law  that  where  a 
parent  sues  for  loss  of  services  arising  from  an  injury 
received  by  his  infant  child,  damages  will  not  be  permitted 
if  the  evidence  shows  that  the  child's  n^ligence  was  the 
efficient  cause  of  the  injury.  {Kennard  v.  Burton,  25 
Me.  39;  Honegsberger  v.  Second  Ave.  R.  R.  Co.,  2  Abb. 
Ct.  App.  Dec.  378;  Dennis  v.  Clark,  56  Mass.  347,  354; 
Kerr  v.  Forgue,  54  111.  482;  Moore  v.  Pennsylvania  R.  R. 
Co.,  99  Penn.  St.  301 ;  Chicago,  B.  &  Q.  R.  Co.  v.  Honey,  63 
Fed.  Rep.  39;  Ainley  v.  Manhattan  Ry.  Co.,  47  Him,  206.) 

It  is  an  equally  well-established  rule  of  law  that  if  the 
conduct  of  the  defendant  in  such  a  case  was  so  deUberate, 
persistent  and  intentional  as  to  be  equivalent  in  law  to 
positive  and  willful  injury  the  contributory  negUgence 
of  the  child  is  not  a  defense.  {Chapman  v.  New  Haven 
R.  R.  Co.,  19  N.  Y.  341.)     Unless  the  evidence  is  without 
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conflict  it  is  always  for  the  jury  to  determine  wheth^ 
the  facts  in  a  given  case  bring  it  within  one  rule  or  the 
other. 

The  question  distinctly  arises  in  this  case  wheth^  the 
plaintiff  is  entitled  to  recovOT  punitive  or  vindictive 
damages  against  the  defendants.  The  court  charged  the 
jury  that  if  they  foimd  the  defendants  "  With  evil  heart 
desiring  to  ruin  this  boy  or  not  caring  at  all  wheth^ 
they  ruined  him  or  not,  knowing  that  surely  he  was 
acquiring  this  habit,  that  his  life  would  be  more  or  less 
affected  thereby  and  that  he  would  eventually  become 
a  useless  citizen/'  and  permitted  "  the  sale  of  this  poison 
to  make  money  out  of  the  miseries  of  this  boy  and  did 
it  from  a  reckless  disregard  of  any  duty  towards  any 
human  being  and  out  of  desire  to  injure,  in  such  case 
and  no  other  can  you  consider  the  question  of  so-called 
pimitive  or  vindictive  damages.'' 

The  defendants  excepted  to  the  charge  and  the  court 
directed  the  jury  that  in  case  they  found  a  verdict  for  the 
plaintiff  they  should  find  separately  as  to  the  compensatory 
damages  and  as  to  the  punitive  damages.  At  the  close 
of  the  charge  the  defendants  asked  the  court  to  charge 
"  That  there  is  no  evidence  in  this  case  upon  which  they 
may  predicate  or  make  an  award  of  punitive  damages." 
The  court  declined  to  make  this  charge  and  the  defendants 
took  an  exception. 

The  conunon-law  action  which  a  master  or  parent  has 
for  loss  of  the  services  of  a  servant  or  minor  child  is 
based  upon  an  mjury  to  a  property  right.  Compensation 
is  allowed  for  loss  of  services  to  which  the  master  or 
parent  is  entitled  and  for  the  expenses  incurred  by  reason 
of  such  injury.  Much  has  been  written  by  the  coiuiis 
and  by  text  writers  upon  the  question  whether  pimitive, 
vindictive,  exemplary,  aggravated,  or  retributory  damages 
should  be  allowed  in  any  case  without  reaching  a  generally 
accepted  conclusion.    In  some  states  of  this  country 
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such  damages  are  allowed  by  statute,  and  in  others  they 
are  by  statute  prohibited.  In  most  of  the  states,  including 
this  state,  such  damages  are  allowed  to  the  person  directly 
injured  in  cases  of  wrong  committed  with  malice  or 
reckless  disregard  of  the  rights  of  others.  Such  damages 
are  allowed  in  this  state  in  an  action  by  a  parent  against 
a  person  who  seduces  his  daughter.  It  was  said  in 
Cowden  v.  Wright  (supra) :  "  It  is  true,  that  in  the  action 
for  the  seduction  of  a  daughter,  the  jury  in  fixing  upon 
the  damages  may  r^ard  the  wounded  feelings  of  the 
family;  but  that  case  has  always  been  considered  sui 
generis,  and  mconsistent  with  the  fundamental  principle 
of  the  action."    (p.  430.) 

We  are  of  the  opinion  that  such  damages  do  not  in  this 
case  come  within  the  reason  on  which  the  common-law 
action  in  favor  of  a  third  person  is  sustained.  The 
weight  of  reason  and  authority  is  in  favor  of  confining  the 
damages  to  be  recovered  in  an  action  by  a  third  party  to 
compensation  for  the  pecuniary  injury  actually  sustained. 
(Cowden  v.  Wright,  supra;  Whitney  v.^  Hitchcock,  supra; 
Cuming  v.  Brooklyn  City  R.  R.  Co.,  supra;  Barnes  v. 
Keene,  132  N.  Y.  13.  See,  also.  Covert  v.  Gray,  34 
Howard  Pr.  450^  and  Ruling  Case  Law,  vol.  20,  pp.  614, 
615,  sees.  24,  25,  and  cases  cited.) 

The  jiuy  found  a  verdict  in  favor  of  the  plaintiff  and 
fixed  the  compensatory  damages  at  $2,000  and  the 
punitive  damages  at  $1,000.  Judgment  was  entered  for 
$3,000  and  costs. 

The  judgment  should  be  modified  by  reducing  the 
amoimt  of  the  recovery  to  $2,000,  being  the  amount 
foimd  for  compensatory  damages,  and,  as  thus  modified, 
aflSrmed,  without  costs  to  either  party  in  this  court  or 
in  the  Appellate  Division. 

HiscocK,  Ch.  J.,  Collin,  Cuddeback,  Hogan  and 
McLaughlin,  JJ.,  concur;  Crane,  J.,  absent. 

Judgment  accordingly. 
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Chace  Teucking  Company,  Appellant,  v.  Richmond 
Light  and  Railroad  Company,  Respondent. 

street  railways  —  negligence  —  hones  attached  to  truck, 
transporting  pile  driver  through  street,  UUed  by  electricity 
passing  from  troUey  wires  through  truck  —  whether  railroad 
company  was  negligent  in  failing  to  raise  wires  to  prevent 
accident  question  for  the  jury  —  contributory  negligence  of 
persons  driving  truck  question  for  the  Jury. 

1.  The  moving  of  a  pile  driver  sixteen  feet  high,  loaded  upon  a 
truck  and  drawn  by  fourteen  horses  through  a  street  ocoupied  by 
the  tracks  and  trolley  wires  of  a  street  railroad,  is  not  necessarily  an 
unreasonable  use  of  the  street. 

2.  Where  the  railroad  company,  having  been  notified  by  the 
truckmen  moving  the  pile  driver  that  they  intended  to  take  it  through 
the  street,  sent  a  wrecking  wagon  and  a  gang  of  men  to  lift  the  wires 
and  prevent  injury  to  its  wires  or  to  the  men  and  horses  engaged  in 
moving  the  pile  driver,  the  railroad  was  not  a  mere  volunteer,  but 
was  performing  its  legal  duty. 

3.  In  an  action  brought  by  the  owner  of  the  truck  and  horses 
against  the  railroad  company  for  the  value  of  horses  killed  by 
electricity   passing   through   the   truck,   it   appears   that   plaintiff's 

« 

employees  in  charge  of  the  truck  hesitated  for  fear  of  collision  with 
the  trolley  wires.  The  foreman  of  the  defendant  urged  plaintiff's 
employees  to  go  on  and  assured  them  that  the  wires  would  be  raised 
if  necessary,  saying:  "  We  are  here  and  we  will  protect  you,  what 
more  do  you  want."  Relying  upon  such  assurances,  plaintiff's 
employees  proceeded,  and  the  truck  came  into  contact  with  the 
trolley  wire  whereby  electricity  from  it  passed  through  the  truck 
and  killed  some  of  the  horses  attached  thereto.  Held,  that  the  order- 
of  the  Appellate  Division  reversing  the  judgment  for  plaintiff  and 
dismissing  the  complaint  is  erroneous;  that  it  was  a  question  for  the 
jury  whether  the  defendant's  servants  were  not  negligent  in  stating 
that  they  could  and  would  lift  the  wire  if  the  danger  became  imminent 
and  in  inviting  plaintiff's  servants  to  drive  on,  when,  as  defendant's 
servants  now  say,  that  was  an  impossible  thing  for  them  to  do.  The 
question  of  plaintiff's  contributory  negligence  was,  also,  for  the  jury. 
Chace  Trucking  Co.  v.  Richmond  lAght  &  R>  R.  Co.,  173  App.  Div. 
663,  reversed. 

(Argued  December  9,  1918;  decided  January  28,  1919.) 
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Appeal  from  a  judgment,  entered  July  14,  1916,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  first  judicial  department,  reversing  a  judgment 
in  favor  of  plaintiflf  entered  upon  a  verdict  and  directing 
a  dismissal  of  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Henry  Waldman  and  Joseph  G.  Abramson  for  appellant. 
The  testimony  adduced  in  behalf  of  plaintiff  made  out 
a  prima  facte  case,  and  the  questions  of  the  negligence 
of  defendant  and  the  freedom  from  contributory  n^li- 
gence  of  plaintiff  were  properly  submitted  to  the  jury. 
(American  R.  T.  Co,  v.  HesSy  125  N.  Y.  641;  Hinman 
V.  Clarke^  121  App.  Div.  105;  Western  N.  Y.  &  P. 
Traction  Co.  v.  StiUman,  68  Misc.  Rep.  546;  143  App. 
Div.  717.)  Appellant  was  not  guilty  of  contributory 
n^Ugence.  {Murray  v.  Dwightf  15  App.  Div.  241; 
Brown  v.  Stevens,  136  Mich.  311;  Berkhart  v.  Schott,  101 
Mo.  App.  465;  Kettle  v.  Turl,  162  N.  Y.  255;  Cohen  v. 
Met.  St.  Ry.  Co.,  63  App.  Div.  165;  170  N.  Y.  588.) 

Bertram  G.  Eadie  and  Frank  H.  Innes  for  respondent. 
The  appellant  failed  to  prove  the  breach  of  any  duty 
owed  to  it  by  the  respondent  either  in  contract,  or  in 
tort.  {Dickeson  v.  Kewanee,  53  111.  App.  379;  W.  N. 
Y.  &  P.  Traction  Co.  v.  StiUman,  143  App.  Div.  717; 
B.  E.  L.  &  P.  Co.  V.  Lefevre,  49  L.  R.  A.  771 ;  Gross  v. 
S.  C.  C.  Ry.  Co.,  73  111.  App.  217;  Fart  Madison  St.  Ry. 
Co.  V.  Hughes,  14  L.  R.  A.  [N.  S.]  448;  Curtis  on 
Electricity  [1915  ed.],  §§  366-376;  Northwestern  T.  Exch. 
Co.  V.  Anderson,  12  N.  D.  585;  N.  Y.  &  N.  J.  Tel.  Co. 
V.  Diezheimer,  11  N.  J.  L.  J.  246;  EUiott  on  Roads  & 
Streets,  §  1072;  Piehl  v.  Albany  Ry.  Co.,  19  App.  Div. 
471.)  The  appellant  was  guilty  of  contributory  n^li- 
gence.     (Shearman  &  Redfield  on  Neg.  §  376.) 
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Andrews,  J.  Bay  street,  Stapleton,  is  a  street  thirty- 
five  to  forty-five  feet  wide  running  north  and  south  and  is 
paved  with  asphalt.  Through  it  the  defendant  has  a 
double-track  electric  road.  Power  is  conveyed  to  the 
cars  through  two  overhead  trolley  wires,  which  although 
loaded  with  a  dangerous  current  are  necessarily  exposed, 
which  are  fifteen  feet  from  the  pavement  and  each  of 
which  is  twenty  or  twenty-two  feet  from  the  nearest  curb. 

On  February  23,  1909,  the  plaintiff  was  moving  by 
truck  a  heavy  pile  driver  the  top  of  which  reached  sixteen 
feet  or  more  from  the  pavement.  Drawing  this  truck 
were  fourteen  horses.  Two  of  them  were  hitched  side 
by  side  to  the  pole,  while  the  twelve  others,  two  by  two, 
were  attached  to  the  pole  by  a  cable.  Tied  to  the  rear 
of  the  truck  was  another  team  hitched  to  a  wagon  the 
wheels  of  which  were  locked.  Obviously  the  truck  was 
steered  by  the  action  of  the  two  horses  hitched  to  the 
pole.  The  twelve  in  addition  would  have  Uttle  effect 
upon  it,  unless  the  cable  was  taut  and  they  were  pulling 
upon  it. 

The  truck  reached  Bay  street  from  the  east.  It  was 
to  turn  toward  the  south.  It  was,  therefore,  necessary 
for  it  to  reach  the  west  side  of  the  street,  and  to  do  so 
it  had  to  pass  beneath  the  trolley  wires. 

The  defendant,  with  its  wires  and  other  structures, 
was  rightfully  in  the  street.  But  it  was  not  there  to 
the  exclusion  of  those  other  pubUc  uses  to  which  the 
street  is. adapted.  The  grant  to  it  was  imder  the  impUed 
condition  that  it  would  not  unreasonably  interfere  with 
such  uses.  {Lambert  v.  Westchester  Elec.  R.  R.  Co.,  191 
N.  Y.  248;  Opdycke  v.  P.  S.  R.  Co.,  78  N.  J.  L.  576; 
McKim  V.  Philadelphia,  217  Penn.  St.  243.)  It  might 
be  required  temporarily  to  remove  its  tracks  if  the  street 
was  to  be  graded  (Matter  of  Deering,  93  N.  Y.  361) ;  or 
if  a  sewer  were  to  be  built  {Brooklyn  Elec,  R.  R.  Co.  v. 
City  of  Brooklyn,  2  App.  Div.  98;  New  Orleans  Oas  L.  Co. 
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V.  Drainage  Comn.y  197  U.  S.  453) ;  or  other  public  pur- 
poses served  {Chicago,  B.  &  Q,  Ry.  Co.  v.  Drainage  Comrs.^ 
200  U.  S.  561;  R.R.  v.  Middlesex  Wakefield,  103  Mass.  261), 
Nor  might  it  interfere  with  the  reasonable  use  of  the  high- 
way by  travelers  upon  it,  even  if  such  use  involved  tem- 
porary obstruction  of  its  traflSc  or  interference  with  its 
wires.  Under  some  conditions  such  a  use  might  include 
the  removal  of  a  building.  (Western  N.  Y.  &  P.  Traction 
Co.  V.  Stillman,  143  App.  Div.  717.)  Under  others  it 
might  not.  {WiUiams  v.  Citizens^  Ry.  Co.,  130  Ind.  71.) 
But  in  any  event  such  use  must  be  reasonable  and  the 
traveler  might  not  imduly  interrupt  the  operations  of  the 
road  or  negUgently  injure  its  structures.  Reasonable  use 
with  concurrent  rights  is  the  rule. 

We  cannot  say  that  the  removal  of  this  pile  driver 
was  an  unreasonable  use  of  Bay  street.  When  they 
reached  that  street,  therefore,  what  was  the  duty  of  the 
plaintiff's  servants  ?  They  might  not  heedlessly  destroy 
the  defendant's  wires.  If  without  danger  they  might 
raise  them  and  so  pass  beneath  they  might  do  so.  But 
these  wires  were  exposed  and  to  the  unskilled  dangerous. 
If  contact  were  made  injury  might  happen,  not  only 
to  plaintiff's  servants  but  to  defendant's  property.  If  so, 
doubtless  it  would  be  claimed  that  the  plaintifif  was 
neghgent.  Yet  it  had  the  right  to  pass.  Under  these 
circumstances  the  defendant  was  notified  of  the  situation. 
Equally  recognizing  the  respective  rights  of  the  parties, 
the  defendant  at  once  sent  a  wrecking  wagon  and  a  gang 
of  men  so  that  the  plaintiff  might  do  in  safety  what  it 
had  a  right  to  do.  In  this  the  defendant  was  not  a 
mere  volimteer.  It  was  performing  what  in  our  judg- 
ment was  its  legal  duty.  This  gang  lifted  the  wires, 
signalled  when  they  were  ready  and  the  truck  was  thus 
enabled  to  cross  to  the  west  side  of  Bay  street  and  turn 
to  the  south.  The  wrecking  wagon  followed  it  closely  to 
protect  the  defendant's  wires  should  the  need  again  arise. 
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If  the  pUe  driver  came  in  contact  with  the  exposed 
wires,  every  one  recognized  that  there  was  danger,  but 
just  so  long  as  the  truck  was  on  the  level  or  was  going 
up  hill  the  cable  attached  to  the  horses  would  be  taut 
and  there  would  be  no  difficulty  in  steering  it  safely 
along  the  street  near  the  curb. 

This  was  at  first  the  situation.  There  was  a  sUght 
ascent,  but  when  the  top  of  the  hill  was  reached  a  more 
difficult  problem  was  presented.  Ahead  was  a  descent. 
The  road  was  not  straight  but  on  a  curve.  A  tree  stood 
at  the  side  with  branches  reaching  over  the  street.  The 
pavement  was  smooth.  It  had  been  raining  and  it  was, 
therefore,  probably  wet  and,  to  some  extent,  slippery. 
The  load  was  of  great  weight.  It  could  only  be  held 
back  and  steered  by  the  action  of  the  horses  attached 
to  the  pole.  For  this  purpose  the  other  twelve  horses 
were  practically  useless.  The  truck  had  no  brake.  The 
wagon  behind  would  act  as  a  brake  to  some  extent, 
and  would  serve  to  steady  the  truck  in  its  descent;  just 
how  much  it  is  difficult  to'  say  without  experiment.  Any 
one  who  has  attempted  to  drive  a  heavy  wagon  down  a 
hill  with  a  pair  of  horses  holding  back  against  a  load 
knows  how  the  wagon  inevitably  moves  from  side  to 
side.  To  keep  a  straight  course  is  most  difficult.  With 
reason,  therefore,  the  servants  of  the  plaintiflf  hesitated. 

However,  they  were  rightfully  in  the  street.  This  the 
defendant  had  recognized.  With  its  wagon  the  defend- 
ant's servants  were  on  the  spot  to  prevent  a  collision. 
Once  already  they  had  done  so.  Just  how  efficient  they 
would  or  could  be  we  may  assume  the  driver  of  the  truck 
and  his  companions  did  not  know.  But  in  any  event, 
again  the  defendant  was  not  a  mere  volunteer.  It  was 
so  managing  its  property  as  to  reconcile  its  rights  with 
those  of  the  plaintiff. 

Knowing  whether  or  not  the  situation  was  safe,  seeing 
the  plaintiff's  hesitation  the  defendant  urged  it  on.    The 
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plaintiff's  foreman,  to  some  extent,  at  least,  had  explained 
his  difficulty  to  the  defendant's  foreman.  He  said  that 
the  truck  would  be  likely  to  turn  into  the  wires;  that 
one  end  or  the  other  would  strike  them.  In  reply  the 
defendant's  foreman  assured  him  that  he  and  his  com- 
panions were  there  and  that  they  would  raise  the  wires 
if  it  was  necessary.  He  said  "  we  are  here  and  we  will 
protect  you,  what  more  do  you  want." 

It  is  familiar  knowledge  that  an  inference  or  invitation 
of  assurance  may  be  drawn  from  the  raised  gate  at  a 
railway  crossing  -  an  inference  drawn  equaUy  whether 
the  gate  is  required  to  be  maintained  or  is  maintained 
voluntarily.  In  principle  the  express  assurance  here 
given  is  not  imlike  that  there  drawn  from  circumstances. 
Relying  upon  it  as  they  had  reUed  on  the  earUer  assiirance 
when  they  drove  under  the  wires  the  plaintiff's  servants 
started  down  the  hill.  The  result,  which  was  reasonably 
to  be  expected,  happened.  The  front  end  of  the  truck 
ran  toward  the  middle  of  the  street  and  came  into 
collision  with  the  trolley  wire  which  was  not  lifted  by 
the  defendant's  servants  as  they  had  promised.  Elec- 
tricity passed  through  the  truck,  and  some  of  the  horses 
attached  to  it  were  killed.  Under  these  circmnstances 
we  think  there  is  a  fair  question  of  fact  for  the  jury  as 
to  whether  the  defendant's  servants  were  not  n^ligent 
in  stating  that  they  could  and  would  lift  the  wire  if 
danger  became  inuninent,  and  in  inviting  the  plaintiff 
to  drive  on,  when  as  they  now  say  that  was  an  impossible 
thing  for  them  to  do.  Whether  there  was  danger  or 
not  was  a  matter  in  respect  to  which  they  assumed  to 
have  superior  knowledge.  Further  in  giving  the  assiu*ance 
that  they  did,  it  follows  that  at  least  the  jury  might 
find  that  they  were  acting  within  the  scope  of  their 
authority.  They  were  engaged  in  their  master's  business. 
They  were  acting  not  for  themselves  but  for  it  and  here 
A8  when  tiie  wires  were  first  rMsed,  it  might  well  have 
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been  their  duty  to  notify  the  plaintiff's  servants  when 
they  might  proceed  in  safety.  We  think  also  that  the 
question  of  the  plaintiff's  contributory  negUgence  was, 
und^  these  circumstances,  for  the  jury. 

The  judgment  of  the  Appellate  Division  should  be 
reversed,  but  as  that  court  has  disapproved  the  finding 
of  the  jury  a  new  trial  should  be  ordered,  with  costs  to 
abide  the  event. 

Chase,  J.  (dissenting).  After  the  plaintiff's  truck  with 
its  load  reached  the  west  side  of  Bay  street  there  was 
nothing  to  prevent  its  being  safely  taken  along  that 
street  imder  the  defendant's  cross  wires,  if  it  was  kept  at 
or  near  the  curb  line.  There  was.  a  greater  clearance 
imder  the  cross  wires  at  the  side  than  in  the  center  of  the 
street.  After  reaching  the  west  side  of  the  street  the 
truck  was  driven  southerly  three  or  four  hundred  feet 
before  it  was  at  the  height  of  groimd.  It  was  then 
stopped. 

In  considering  the  relative  rights  and  obUgations  of  the 
parties  the  conversation  between  the  two  foremen  before 
the  truck  was  again  started  is  helpful.  As  given  by  the 
plaintiff's  foreman  it  was  as  follows: 

*'  Q.  And  then  you  had  a  talk  with  the  foreman? 
A.  Then  I  had  a  talk  with  the  foreman.  I  went  outside 
and  stood  there  while  we  were  hooking  up  the  horses. 
1  merely  asked  him  what  did  he  think  about  it.  '  Oh,' 
he  said,  '  he  measured  it  —  everything  would  be  all  right, 
if  we  would  keep  to  the  right.' 

"  Q.  And  what  did  you  say  to  that?  A.  I  explained 
to  him.  I  said, '  Now  this  is  going  to  turn  around  either 
one  end  or  the  other  and  strike  that  wire  just  as  sure  as 
you  Uve  when  you  are  going  down  that  hill.'  He  said, 
'  No,  it  aint.  We  are  here.  We  will  raise  the  wire 
up  for  you.'  *  ♦  ♦ 
.   ''  Q.  Mr.  HMUgrem,  «ft«r  tfa«  foreman  told  you  that 
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he  was  there  and  that  he  would  raise  the  wires,  did  you 
say  anything  to  him?  A.  Why,  I  said  to  him:  *  Well, 
wait  a  moment;  I  have  to  think  over  that.  In  regards 
to  what? ' 

"  Q,  Well,  give  me  this  conversation  that  you  had 
with  him,  before  you  proceeded  to  go  along  with  your 
truck.  Was  anything  said  at  that  particular  time? 
A.  Nothing,  only  as  everything  is  all  right;  go  ahead. 

"  Q.  Who  said  that?  A.  The  foreman  of  the  wrecking 
crew. 

"  Q.  And  then  what  did  you  do?  A.  Well,  I  had  all 
my  drivers  standing  there  along  side  of  me. 

"  Q.  Yes,  and  what  did  you  do?  A.  We  used  a  Uttle 
judgment  before  we  started,  and  we  asked  one  another, 
would  we  think  it  right  for  to  start.  So  the  wrecking 
crew  people  told  us  to  go  ahead,  '  We  are  here,  and  we 
will  protect  you.    What  more  do  you  want?  '  " 

The  second  truck  was  then  attached  to  the  truck  carry- 
ing the  pile  driver  and  its  wheels  were  chained  so  as  to 
make  it  a  drag  on  the  loaded  truck  and  prevent  it  from 
descending  the  sUght  grade  by  gravity.  Plaintiff's 
foreman  directed  his  drivers  to  start  the  horses  and  they 
proceeded  with  the  load.  After  going  a  short  distance 
the  pile  driver  came  into  contact  with  the  Uve  wire  and 
•  some  of  the  horses  were  injured.  A  short  time  thereafter 
the  horses  that  were  not  injured  were  attached  to  the 
truck  and  it  with  the  pile  driver  was  taken  to  the  placci 
of  destination  without  assistance  or  further  accident. 
In  doing  so  it  was  kept  along  the  curb  and  passed  under 
the  cross  wires.  The  front  wheels  of  the  truck  were 
four  and  the  rear  wheels  six  feet  apart.  When  the 
accident  occurred  and  the  propelling  power  was  removed 
from  the  truck  it  stopped  immediately  and  its  left  front 
wheel  was  on  or  very  near  the  defendant's  track  and  its 
left  rear  wheel  on  or  about  three  feet  from  the  track. 
The  turn  to  the  left  and  the  distance  traveled  had  been 
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sufficient  so  that  the  truck  instead  of  being  along  the 
curb  as  it  was  when  the  conversation  mentioned  took  place 
was  at  or  upon  the  defendant's  track.  The  front  part 
of  the  truck  was  at  least  sixteen  feet  from  the  curb.  The 
horses  were  all  in  the  center  of  the  street  along  the  defend- 
ant's car  tracks. 

There  is  no  claim  that  either  of  the  parties  hereto  were 
unlawfully  occupying  the  pubUc  street.  Upon  the  facts 
disclosed  neither  had  the  right  to  use  the  street  to  the 
exclusion  or  injury  of  the  other.  The  use  of  it  by  each 
was  subject  to  reasonable  use  by  the  other.  It  is  not 
necessary  or  desirable  to  discuss  the  rights  of  the  parties 
in  case  either  had  attempted  to  assert  and  enforce  its 
allied  rights  as  against  the  asserted  and  allied  rights 
of  the  other.  Their  apparent  relation  to  each  other  on 
the  day  of  the  accident  was  one  of  mutual  helpfulness. 
The  purpose  of  the  wrecking  crew  in  accompanying  the 
plaintiff's  employees  so  far  as  appears  was  to  protect  the 
defendant's  property  from  injury.  So  far  as  they  were 
assisting  the  plaintiff  their  service  was  volimtary  and 
gratuitous.  There  was  no  express  contract  between 
them.  There  was  no  impUed  contract  except  that 
reasonable  care  would  be  exercised  in  whatever  was 
actually  done  or  undertaken  by  either.  The  defendant's 
employees  had  lifted  the  wires  to  permit  the  plaintiff  to 
pass  imder  them  when  it  first  came  upon  Bay  street 
without  asserting  any  claim  to  be  paid  therefor  and 
remained  to  perform  gratuitously  any  service  that 
became  necessary  for  the  care  of  the  defendant's  property 
and  the  convenience  of  the  plaintiff.  That  there  was  no 
necessity  for  lifting  the  wires  generally  along  the  street 
is  shown  by  the  fact  that  the  plaintiff  continued  along  the 
curb  line  without  meeting  any  obstruction  for  three  or 
four  himdred  feet  on  Bay  street  to  the  height  of  proimcJ 
near  where  the  accident  happened.  The  conversation 
that  we  have  quoted  consisted  principally  of  expressions 
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of  opinion.  That  the  plaintiff's  foreman  did  not  wholly 
rely  on  the  opinion  of  the  defendant's  foreman  is  apparent 
from  the  conversation  as  given  by  him.  He  consulted 
with  his  drivers  and  concluded  to  proceed.  The  state- 
ment of  the  defendant's  foreman  amounted  to  an 
expression  of  opinion  that  the  plaintiff  could  proceed 
safely  if  he  would  keep  to  the  right,  and  it  was  accompanied 
by  a  statement  in  substance  that  he  would  raise  the  wires 
if  it  at  any  time  became  necessary. 

The  representative  of  each  party  was  fully  aware  of  the 
danger  of  coining  into  contact  with  a  live  wire.  It  can- 
not be  assumed  from  the  record  that  the  members  of  the 
wrecking  crew  had  a  superior  knowledge  in  regard  to 
handling  the  truck  with  its  heavy  load  to  that  of  the 
plaintiff's  foreman  and  his  associates  who  had  been 
engaged  for  years  in  the  trucking  business. 

It  required  from  ten  to  fifteen  minutes  to  raise  the  wires 
in  one  place.  It  could  not  be  done  from  time  to  time  as 
the  truck  was  moving.  The  necessity,  if  any,  for  raising 
the  wires  had,  therefore,  to  be  determined  m  tune  to  stop 
the  truck  and  wait  until  the  wires  were  raised  before 
proceeding  further.  When  the  truck  started  it  did 
not  move  rapidly.  It  seems  to  have  been  imder  full 
control.  As  it  proceeded  danger  of  contact  with  the  live 
wire  must  have  been  apparent,  but  there  does  not  appear 
to  have  been  any  effort  to  stop  it  before  the  accident  to 
the  horses  which  cut  off  the  propelling  power.  It  is 
quite  evident  from  the  testimony  that  if  the  movement 
of  the  truck  had  been  closely  watched  and  the  plaintiff's 
drivers  had  proceeded  very  slowly  around  the  curve  and 
past  the  tree,  the  truck  could  have  been  stopped  on 
signal  from  the  foreman  the  instant  danger  was  imminent. 
In  that  case  the  defendant's  workmen  were  there  to  lift 
the  wire  at  the  place  of  immediate  danger  and  permit  the 
truck  to  continue  as  it  did  after  the  accident  along  the 
curb  to  the  place  of  destination. 
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I  am  of  the  opinion  that  there  is  no  justification  for  the 
assumption  by  a  majority  of  the  court  expressed  in  words 
as  follows:  "  We  think  that  there  is  a  fair  question  of 
fact  for  the  jury  as  to  whether  the  defendant's  servants 
were  not  negligent  in  stating  that  they  could  and  would 
lift  the  wire  if  danger  became  imminent  and  in  inviting 
the  plaintiff  to  drive  on  when  as  they  now  say  that  was 
an  impossible  thing  for  them  to  do.  Whether  there  was 
danger  or  not  was  a  matter  of  which  they  had  knowledge 
and  of  which  the  plaintiff's  servants  had  no  knowledge." 

The  judgment  of  the  Appellate  Division  should  be 
affirmed,  with  costs. 

HiscocK,  Ch.  J.,  Cardozo  and  Pound,  JJ.,  concur 
with  Andrews,  J. ;  Collin  and  Cuddeback,  JJ.,  concur 
with  Chase,  J. 

Judgment  reversed,  etc. 


Frank  Gilhooley,  Appellant,  v.  Henry  P.  Burgard, 

Respondent. 

Master  and  servant  —  negligence  —  action  under  Employers' 
Liability  Act  —  erroneous  reversal  by  AppeUate  Division  of 
Judgment  for  plaintiff  on  ground  that  defendant  was  not 
gruilty  of  negligence  as  matter  of  law  —  effect  of  reversal  of 
decision  of  Appellate  Division  by  Court  of  Appeals. 

1.  Upon  examination  of  the  evidence  in  an  action  for  negligence 
brought  by  a  servant  against  the  master  under  the  Employers*  Liabil- 
ity Act,  held,  that  a  question  of  fact  was  presented  for  determination  by 
a  jury  as  to  the  actionable  negligence  of  the  defendant  in  the  method 
adopted  for  doing  the  work  in  question;  as  to  whether  or  not  the  plant 
was  defective,  in  that  there  existed  on  the  part  of  defendant  a  failure 
to  supply  proper  apparatus  and  adopt  such  measures  as  would  reason- 
ably guard  against  an  obvious  danger  which  might  arise  from  the 
method  adopted,  and  that  the  Appellate  Division  was  in  error  in 
determining  as  matter  of  law  that  the  defendant  was  not  guilty  of 
negb'gence. 

2.  The  Appellate  Division  having  reversed  the  judgment  of  the 
Trial  Term  solely  upon  the  groimd  that  plaintiff  had  failed  to  estab- 
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lish  actionable  negligence  on  the  part  of  the  defendant,  the  deter- 
mination was  equivalent  to  an  express  reversal  on  the  law  and 
affirmance  on  the  facts.  The  conclusion  of  this  court  that  the 
reversal  upon  the  law  was  error  leaves  the  facts  found  by  the  jury 
favorable  to  plaintiff,  unaffected  by  the  order  of  reversal. 
Oiihooley  v.  Burgard,  175  App.  Div.  911,  reversed. 

(Argued  January  9,  1919;  decided  February  4,  1919.) 

Appeal  from  a  judgment,  entered  October  24,  1916, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  fourth  judicial  department,  reversmg  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict 
and  directing  a  dismissal  of  the  complaint  on  the  groimd 
that  the  plaintiff  failed  to  show  actionable  negligence 
in  an  action  to  recover  for  personal  injuries. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Thomas  Woods  for  appellant.  The  defendant  was 
guilty  of  negligence  causing  plaintiff's  injuries.  {Donohue 
V.  East  River  M.  &  L.  Co.,  224  N.  Y.  149;  Moloney  v. 
Cunard  Steamship  Co.,  Ltd.,  217  N.  Y.  278;  Faith  v. 
N.  Y.  C.  iSc  H.  R.  R.  R.  Co.,  109  App.  Div.  222;  185 
N.  Y.  556;  Connolly  v.  HaU  &  Grant  Const.  Co.,  192 
N.  Y.  182;  English  v.  Milliken  Bros.,  Inc.,  132  App. 
Div.  501;  McGlynn  v.  Pennsylvania  Steel  Co.,  144  App. 
Div.  343;  Tamaseric  v.  Beckwith,  145  App.  Div.  78; 
Baccelli  v.  New  England  Brick  Co.,  138  App.  Div.  656; 
Palin  V.  Cary  Brick  Co.,  133  App.  Div.  483;  Finklestein 
V.  Kramer,  133  App.  Div.  565;  197  N.  Y.  594;  Pepe 
V.  Utica  Pipe  Foundry  Co.,  132  App.  Div.  458;  O'Brien 
V.  Buffalo  Furnace  Co.,  183  N.  Y.  317;  Doing  v.  N.  Y., 
0.  &  W.  Ry.  Co.,  151  N.  Y.  579;  Dcnvd  v.  N.  Y.,  0.  & 
W.  Ry.  Co.,  170  N.  Y.  459;  GuilfoyU  v.  McDermott,  146 
App.  Div.  900;  205  N.  Y.  557;  Moon  v.  Coon  Const. 
Co.,  216  N.  Y.  178.)  The  plaintiff  was  not  guilty  of 
contributory  negligence  and  did  not  assume  the  risk. 
(Donohue  v.  E.  R.  M.  &  L.  Co.,  224  N.  Y.  149;  Maloney 
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V.  Cundrd  S.  S.  Co.,  217  N.  Y.  278;  Seyfard  v.  Smthem 
Pacific  Co.,  216  N.  Y.  613;  Robinson  v.  Ocean  S.  S.  Co., 
162  App.  Div.  169;  Boyle  v.  DegnoTV-McLean  Const. 
Co.,  47  App.  Div.  311;  TuUy  v.  N.  Y.  &  T.  S.  S.  Co., 
10  App.  Div.  463;  162  N.  Y.  614;  Caboni  v.  Gott,  149 
App.  Div.  440;  Thompson  v.  Levering  &  Garrigues,  155 
App.  Div.  554;  Graves  v.  Stickley  Co.,  125  App.  Div. 
132;  195  N.  Y.  584.) 

H.  D.  Bailey  for  respondent.  It  appears  from  the 
evidence  in  this  case  that  the  plaintiff  was  a  man  of  vast 
experience  in  the  operation  of  the  dredge,  including  the 
work  of  removing  the  crane;  that  his  injmies  were  sus- 
tained because  he  did  not  take  ordinary  precautions  for 
his  own  safety,  and  that  he  assumed  the  risk.  (Duke 
V.  American  Museum,  157  App.  Div.  640;  Hammond  v. 
Union  Bag  &  Paper  Company,  151  App.  Div.  776;  3 
LaBatt  on  Master  &  Servant,  §  925;  Earl  v.  Clyde  S. 
S.  Co.,  103  App.  Div.  21 ;  Watts  v.  Beard,  18  App.  Div. 
243;  Bagley  v.  Consolidated  Gas  Co.,  5  App.  Div.  432; 
160  N.  Y.  695;  Ludlow  v.  Groton  Bridge  Company,  11 
App.  Div.  452;  Ozogar  v.  Pierce,  134  App.  Div.  800; 
Brust  V.  Perkins  Co.,  113  App.  Div.  633.)  There  was 
no  defect  in  the  condition  of  the  ways,  machinery  or 
plant,  and  no  n^ligence  of  a  superintendent  or  person 
intrusted  with  authority  over  the  plaintiff.  {GmaehU  v. 
Rosenberg,  178  N.  Y.  147;  Simpson  v.  Foundation  Com- 
pany,  132  App.  Div,  375;  Vogel  v.  American  Bridge  Co., 
180  N.  Y.  373;  Quinlan  v.  Lackawanna  Steel  Co.,  107 
App.  Div.  176;  Hope  v.  Scranton,  120  App.  Div.  595.) 

Hogan,  J.  The  defendant  was  engaged  as  a  con- 
tractor on  barge  canal  work  in  the  erection  of  a  dam 
and  locks  on  the  Oswego  river  at  or  near  Minetto,  Oswego 
county,  some  few  miles  south  of  the  point  where  the 
river  empties  into  Lake  Ontario  at  the  city  of  Oswego, 
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N.  Y.  The  plaintiff  was  employed  by  defendant  as  an 
engineer  upon  a  dredge  used  on  the  work.  He  met  with 
an  accident  causing  injuries  for  which  recovery  was  had 
at  the  Trial  Term. 

At  the  point  where  the  accident  occurred  the  river  is 
several  hundred  feet  in  width.  Coffer  dams  had  been 
constructed  in  the  river,  one  running  from  the  westerly 
shore  easterly  into  the  river,  a  distance  of  some  four 
hundred  feet,  to  a  space  of  one  hundred  feet  open  wat^, 
and  a  second  coffa*  dam  some  foiu*  hundred  feet  on  a 
line  with  the  first  coffer  dam  referred  to  running  to  the 
shore  on  the  easterly  side  or  bank  of  the  river.  The 
presence  of  the  two  coff^*  dams  in  the  river  necessarily 
increased  the  current  of  the  stream  passing  through  the 
one  hundred  feet  opening  to  seven  or  eight  miles  an  hour. 

The  accident  occurred  December  16th.  Just  prior  to 
that  day  the  dredge  on  which  the  plaintiff  was  employed 
and  the  scows  used  in  connection  therewith  had  been  in 
use  on  the  north  side  of  the  coffer  dam  which  projected 
from  the  west  bank  of  the  riv^  and  about  midway 
between  the  bank  of  the  river  and  the  open  space  betwe^i 
the  coffer  dams.  On  December  15th,  one  Smith,  the 
superintendent  of  the  defendant,  in  the  presence  of  the 
crew  of  the  dredge,  said:  "  We  will  lay  up;  we  are  not 
going  to  do  this  work  down  h»^  at  the  lower  bridge; 
you  can  start  to  strip  ha*  this  aftanoon.  Get  your 
dipper  handle  out  and  take  the  dipper  off,  and  tomorrow 
pull  imdo*  the  cableway,  take  the  crane  off  with  the 
cableway  and  take  it  across  the  riva*  to  the  west  side." 
Thereupon  the  dipp^*  and  dipper  arms  were  removed 
and  placed  on  the  scow  on  the  north  side  of  the  coffer 
dam,  and  the  scows  tied  up  with  ropes  and  a  cable  from 
the  dredge. 

The  cableway,  so  termed,  was  constructed  as  follows: 
On  the  easterly  and  westerly  banks  of  the  river  a  tower 
some  fifty  feet  in  height  was  erected,  from  the  top  of  the 
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towers  a  steel  cable  about  nine  hundred  feet  in  length 
and  two  to  two  and  one-half  inches  in  diameter  was 
suspended.  A  carriage  is  placed  on  the  cable.  From 
the  carriage  was  hung  a  single  or  double  block  dependent 
upon  the  weight  to  be  elevated.  A  wire  rope  is  rove 
through  the  sheaves  on  the  carriage  and  then  from  the 
single  or  double  block,  the  hoisting  block  back  to  the 
engine.  The  operation  of  moving  the  carriage  back  and 
forth  on  the  cable  is  carried  on  through  an  endless  chain 
which  runs  around  another  drum  on  the  engine  which 
is  controlled  by  an  engineer. .  The  engine  in  the  present 
case  was  on  the  easterly  side  of  the  river  close  to  the 
tower. 

The  crew  on  the  dredge  consisted  of  five  men,  the 
plaintiff  who  was  the  engineer  or  operator,  one  Arroway, 
the  crane  tender,  Charles  Thompson,  Sr.,  fireman,  one 
Metcalf  and  Charles  Thompson,  Jr.,  deckhands.  On 
December  16th,  the  crew  took  the  dredge  from  the  north 
side  of  the  coffer  dam  around  under  its  own  power  into 
the  open  waterway  to  a  point  about  underneath  the 
cableway,  a  short  distance  south  of  the  northeast  corner 
of  the  coffer  dam.  At  a  given  signal  by  Arroway,  the 
crane  tender,  who  was  upon  the  coffer  dam,  the  plaintiff, 
who  was  operating  the  engine  on  the  dredge,  stopped, 
dropped  the  spuds  and  used  a  dredge  hoist  cable  for  the 
purpose  of  fastening  the  dredge  to  the  end  of  the  coffer 
dam  to  hold  the  same  against  the  current  in  the  river. 

Attached  to  the  dredge  was  a  crane  twenty-six  feet  long, 
eight  feet  wide  at  the  bottom  and  three  feet  at  the  top  or 
outer  edge,  V  shaped,  weighing  about  six  tons.  To  dis- 
mantle the  dredge  it  was  necessary  to  remove  the  crane 
from  the  same.  The  crane  was  held,  in  position  in  the 
following  manner :  A  cast  iron  post  called  the  crane  post 
fits  in  a  ball  and  socket  at  the  bottom  of  the  post  which 
is  under  water.  At  the  top  of  the  post  was  a  cap  which 
held  the  post  in  position.    The  cap  weighed  about  two 
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hundred  pounds  and  consisted  of  two  castings  fastened 
together  with  four  bolts.  To  remove  the  crane  it  was 
necessary  to  pull  the  crane  back  so  that  the  cap  would 
be  free.  Before  the  crane  could  be  taken  off  and  to 
prevent  binding  it  was  essential  that  the  strain  on  the 
bolts  through  the  cap  be  released.  Attached  to  the 
carriage  on  the  cableway  were  two  chains  described  as 
bridle  chains  about  eight  feet  in  length. 

Arroway,  the  crane  tender,  proceeded  to  attach  the 
bridle  chains  to  the  crane  assisted  by  Metcalf ,  one  of  the 
deck  hands.  Three  several  attempts  were  made  before 
they  finally  succeeded  in  placing  the  chains  so  that  the 
crane  appeared  to  be  balanced  in  the  clear  or  cap  and 
the  crane  post  free.  With  the  crane  in  that  position 
it  was  then  a  matter  of  the  removal  of  the  bolts  holding 
the  cap  in  position.  The  crew  proceeded  to  remove  the 
nuts  from  the  bolts  in  the  cap  at  the  top  of  the  crane 
with  wrenches  weighing  thu^y  or  forty  pounds  each. 
Two  men  were  required  to  handle  each  wrench.  Plain- 
tiff, the  engineer,  was  assisting  in  the  work  of  dismantling. 
After  the  crane  had  been  held  for  some  minutes,  and 
when  the  nuts  were  nearly  off,  the  crane  suddenly  went 
outward  and  upward,  then  back,  quickly,  striking  the 
plaintiff  and  causing  the  injuries  complained  of. 

The  action  was  brought  under  the  Employers'  Liability 
Act.  The  plaintiff  asserts  that  defendant  was  negligent 
in  the  method  employed  under  the  direction  of  the 
superintendent  of  defendant ;  that  the  work  of  dismantling 
the  dredge,  including  the  removal  of  the  crane  therefrom 
by  the  use  of  the  cableway,  was  an  unusual  and  unknown 
method;  that  it  was  a  dangerous  method  to  adopt  in 
view  of  the  difficulties  of  holding  a  crane  of  the  weight 
of  the  one  in  question  in  the  manner  directed  in  this 
case,  and  was  a  method  unknown  to  any  of  the  witnesses 
employed  upon  the  dredge,  all  of  whom  testified  that 
they  had  never  known  of  the  use  of  a  cableway  for 
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removing  a  crane  from  a  dredge  as  was  undertaken  in 
the  present  case. 

Evidence  was  introduced  on  behalf  of  the  plaintiff 
tending  to  show  that  the  ordinary  and  customary  way 
of  removing  a  crane  from  a  dredge  and  which  had  been 
adopted  in  previous  years  on  the  dredge  in  question, 
was  by  the  use  of  shear  poles,  and  such  method  was 
described  in  detail.  Evidence  was  also  offered  on  the 
part  of  the  plaintiff  that  no  ropes  or  guide  cables  were 
furnished,  and  in  addition  two  experts  were  called  with 
reference  to  the  method  adopted  in  this  case  in  the  dis- 
mantlement of  the  dredge  and  the  usual  and  customary 
method  adopted  m  such  work.  One  witness,  Mr.  Guil- 
foyle,  who  had  thirty  years'  experience  and  was  familiar 
with  the  location  where  this  work  was  done,  and  who 
as  the  fact  appeared  constructed  and  used  in  1887  the 
first  cableway  in  use  and  was  familiar  with  the  con- 
struction and  operation  of  cableway^,  was  examined  at 
considerable  length  and  gave  evidence  tending  to  show 
that  the  method  adopted  by  defendant  in  the  use  of  a 
cableway  was  not  the  customary  or  ordinary  method  of 
dismantling  dredges,  and  in  his  extended  experience  he 
had  never  known  or  heard  of  such  method  being  employed. 
He  described  the  cableway,  the  manner  of  the  operation 
of  the  same  and  the  effect  of  the  absence  of  guide  ropes 
in  the  operation  of  the  work  in  question  as  undertaken. 
He  testified  that  the  cable  except  on  the  tower  was  not 
stayed  or  guyed  in  any  way;  that  the  absence  of  such 
stays  or  guys  would  cause  the  cable  to  flap  or  swing, 
flopping  up  and  down  vertically  and  swing  horizontally  — 
a  sudden  take  up  or  drop  of  the  load  would  cause  the 
cable  to  flop  or  sway  one  way  or  the  other;  that  in  the 
attempt  to  elevate  a  heavy  load  with  a  cableway  in 
the  nature  of  the  crane  in  question,  there  would  be  a 
number  of  factors  which  he  described  as  insecure  and 
unsafe  connected  with  the  operation,  namely,  the  fasten- 
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ings  on  the  carriage,  the  wke  rope  fastenings  on  the 
carriage,  danger  of  sUppmg,  and  which  may  also  occur 
by  the  fastening  of  the  hoist  Uft  on  the  hoist  block 
slipping,  or  by  the  friction  on  the  drums  slipping,  thus 
throwing  sudden  strains  on  the  cable  which  would  make 
it  jump  or  sway.  He  testified  that  the  usual  and  cus- 
tomary method  of  dismantling  a  dredge  and  removal  of 
a  crane  therefrom  was  to  dismantle  with  the  power  of  the 
dredge,  the  use  of  tackle  blocks,  ropes,  shear  legs  or  a 
frame,  and  to  hold  it  rigid  at  all  times  without  any  chance 
of  having  it  jump  or  sway;  that  there  was  no  practical 
way  of  gujdng  the  cableway  itself  in  view  of  the  open 
space  in  the  river  at  the  time  the  dredge  was  dismantled. 
The  second  expert  witness  called  by  plaintiff,  a  man  of  long 
experience  in  work  of  the  character  carried  on,  gave  evi- 
dence along  the  same  lines  as  that  given  by  Mr.  Guilfoyle. 

On  behalf  of  the  defendant  issue  was  taken  upon  every 
material  fact  asserted  by  plaintiff,  and  evidence  offered 
tending  to  show  that  the  crane  as  it  was  elevated  out 
of  its  position  on  the  dredge  on  the  cableway  might  have 
been  stayed  by  means  of  cables  or  with  fall  lines  from 
the  dredge,  so  that  when  the  ends  were  let  loose  from 
the  bolts  the  crane  would  not  leave  its  position.  Addi- 
tional means  by  which  the  crane  could  have  been  stayed 
were  referred  to.  Likewise  evidence  was  introduced  as 
to  the  method  of  doing  the  work  by  means  of  shears 
and  falls  and  danger  attendant  upon  such  method. 
Further  evidence  was  presented  on  behalf  of  the  defend- 
ant upon  the  issue  as  to  whether  or  not  guy  ropes,  chains 
or  cables  for  the  purpose  of  carrying  on  the  work  of 
dismantlement  were  accessible  to  the  men  on  the  dredge. 

The  trial  judge  submitted  to  the  jury  the  question 
as  to  whether  or  not  the  method  used  in  dismantling  the 
dredge  was  a  dangerous  method  or  such  a  method  as 
would  be  adopted  by  an  ordinarily  prudent  man.  He 
also  charged  the  jury  with  reference  to  the  duty  of  a 
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master  towards  his  servant,  to  provide  for  the  servant 
a  reasonably  safe  place  to  work,  ordinarily  safe  tools 
and  implements  to  work  with,  and  reasonably  competent 
fellow-servants,  and  submitted  to  the  jury  the  question 
of  the  negligence  of  the  defendant,  the  freedom  from 
negUgence  of  the  plaintiff  and  whether  or  not  the  risk 
was  one  which  the  plaintiff  assumed. 

Without  further  reference  to  the  evidence  adduced  on 
the  trial,  we  conclude  that  the  evidence  offered  by  the 
parties  to  this  action  presented  a  question  of  fact  for 
the  jury  as  to  the  actionable  negligence  of  the  defendant 
in  the  method  adopted  for  doing  the  work  in  question; 
as  to  whether  or  not  the  plant  was  defective,  in  that 
there  existed  on  the  part  of  defendant  a  failure  to  supply 
proper  apparatus  and  adopt  such  measures  as  would 
reasonably  guard  against  an  obvious  danger  which  might 
arise  from  the  method  adopted,  and  that  the  Appellate 
Division  was  in  error  in  determining  as  matter  of  law 
that  the  defendant  upon  the  evidence  was  not  guilty 
of  negUgence. 

The  Appellate  Division  having  reversed  the  judgment 
of  the  Trial  Term  solely  "upon  the  ground  that  plaintiff 
had  failed  to  establish  actionable  negligence  on  the  part 
of  the  defendant,  the  determination  was  equivalent  to 
an  express  reversal  oh  the  law  and  affirmance  on  the 
facts.  Our  conclusion  that  the  reversal  upon  the  law 
was  error,  leaves  the  facts  found  by  the  jury  favorable 
to  plaintiff  unaffected  by  the  order  of  reversal. 

The  order  and  judgment  of  the  Appellate  Division 
should  be  reversed  and  the  judgment  of  the  Trial  Term 
reinstated,  with  costs  to  appellant  in  this  court  and  in 
the  Appellate  Division. 

HiscocK,  Ch.  J.,  Chase,  Cardozo,  Pound,  McLaugh- 
lin and  Andrews,  JJ.,  concur. 

Judgment  reversed,  etc. 
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Elenor  L.  Morgan  et  al.,  Appellants,  v.  Elmer  E.  San- 
born, as  Executor  of  Melissa  V.  Waller,  Deceased, 
Respondent,  and  Emma  L.  Waller  et  al..  Appellants. 

Contract  —  specific  part orzn*nce  —  husband  and  wife  —  exe- 
cution of  wiU  by  each  giving  aU  property  to  the  other  under 
an  agreement  that*  surrivor  should  by  wiU  distribute  the 
property  among  the  next  of  kin  of  both  —  when  the  wife,  who 
surrived  her  husband,  failed  to  comply  with  the  agreement, 
the  next  of  kin  of  her  husband  can  maintain  an  action  for 
the  specific  performance  of  the  contract. 

1.  In  actions,  except  where  a  new  trial  is  ordered,  no  appeal  as 
oi  right  may  be  taken  to  the  Court  of  Appeab  except  from  a  final 
judgment.  Such  an  appeal  may  not  be  taken  from  the  order  of  the 
Appellate  Division  directing  such  a  judgment;  but  upon  an  appeal 
from  a  judgment  the  appellant  may  in  his  notice  state  that  he  appeals 
from  it  or  from  a  specified  part  thereof.     (Code  Civ.  Pro.  §  1300.) 

2.  An  agreement  is  valid  and  enforceable  under  which  a  childless 
husband  and  wife  execute  wills  giving  all  their  property  to  each 
other,  the  survivor  to  execute  a  will  disposing  of  the  entire  property 
constituting  both  estates  by  distributing  the  same  among  the  next 
of  kin  of  the  husband  and  wife,  the  distribution  to  be  made  in  sums 
according  to  the  judgment  of  the  survivor.  (Secwer  v.  Ransom^  224 
N.  Y.  233,  followed.) 

3.  Where  such  an  agreement  was  made  and  the  wife,  who  survived 
her  husband,  made  a  will  giving  a  certain  amount  to  her  husband's 
next  of  kin  and  a  certain  amount  to  her  own  next  of  kin,  substantisJly 
the  total  of  the  combined  estates,  and  reciting  the  agreement,  but 
thereafter  made  a  second  will,  giving  the  entire  estate  to  her  own 
next  of  kin,  revoking  her  first  will,  the  next  of  kin  of  her  husband 
may  maintain  an  action  for  the  specific  performance  of  the  contract 
between  the  husband  and  wife,  and  the  Statute  of  Frauds  is  not  a 
bar  to  such  action. 

4.  Where  ux>on  the  trial  of  such  an  action  the  trial  court  found 
as  a  fact  that  no  such  agreement  was  made  by  the  husband  and  wife 
and  that  the  execution  of  the  revoked  will  was  obtained  by  fraud 
and  duress  and  that  it  was  null  and  void  and,  therefore,  dismissed 
the  complaint;  and,  upon  an  appeal  from  the  judgment  of  the  trial 
court,  the  Appellate  Division  found  as  a  fact  «that  such  agreement 
was  made,  but  affirmed  the  judgment  upon  the  sole  ground  that 
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the  agreement  did  not  require  the  wife,  as  the  survivor,  to  give  to 
the  next  of  kin  of  her  husband  any  substantial  amount  and  that 
equity  wouTd  not  interfere  to  enforce  a  mere  nominal  right  in  their 
favor,  held,  that  the  next  of  kin  of  the  husband,  although  they 
cannot  object  to  the  probate  of  the  last  will  of  the  wife,  may  enforce 
the  contract  in  equity.  The  order  and  judgment  of  the  Appellate 
Division  should  be  reversed  and  a  new  trial  ordered,  in  which  the 
contract  may  be  enforced.  As  the  wife  had  the  right  to  revoke  her 
will  the  property  should  be  distributed  in  accordance 'with  the  pro- 
visions of  the  Decedent  Estate  Law  (Cons.  Laws,  ch.  13,  §§29,  98) 
and  of  the  Real  Property  Law  (Cons.  Laws,  ch.  50,  §  160).  At  most 
one-half  of  the  estate  may  go  to  the  next  of  kin  of  the  husband. 
Morgan  v.  Sanborn j  173  App.  Div.  946,  reversed. 

(Argued  November  26,  1918;  decided  February  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  June  8,  1916,  affirming  a  judgment  in  favor  of 
defendant,  respondent,  entered  upon  a  dismissal  of  the 
complaint  by  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Frederick  W.  Clark  for  plaintiffs,  appellants.  It  having 
been  definitely  decided  by  the  Appellate  Division  that 
the  agreement  was  made  between  Josiah  Waller  and  his 
wife  Melissa,  the  court  has  power  to  direct  that  its  terms 
be  carried  out  by  the  executor  of  Melissa,  the  survivor. 
(Edson  V.  Parsons,  155  N.  Y.  555;  Piper  v.  Howard, 
107  N.  Y.  82;  Rastetter  v.  Hoenninger,  214  N.  Y.  73; 
Gates  V.  Gates,  34  App.  Div.  608;  54  N.  Y.  454.)  The 
agreement  having  been  established  and  the  wife  Melissa 
having  acted  upon  it  and  made  a  will  in  accordance  there- 
with giving  to  her  husband's  heirs  specific  amounts,  the 
terms  of  the  contract  are  definite  and  certain,  because 
that  is  certain  which  may  be  made  certain,  and  the 
extent  of  the  substantial  rights  given  to  the  appellants 
had  been  detennined  by  Melissa  herself.    {Phelan  v.  U. 
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5.  Trust  Co.,  186  N.  Y.  184;  Pomeroy  on  Spec.  Perf. 
§  31;  Sprague  v.  Cochran,  144  N.  Y.  104;  Smith  v.  Smith, 
125  N.  Y.  224.) 

George  H.  Taylor,  Jr.,  for  defendants,  appellants.  The 
agreement  in  question  should  be  specifically  enforced 
because  it  is  equitable,  not  unconscionable,  and  is  mutual. 
(Hamlin  v;  Stevens,  177  N.  Y.  39;  Winne  v.  Winne, 
166  N.  Y.  263;  Healy  v.  Healy,  166  N.  Y.  624;  Hall  v. 
Oilman,  77  App.  Div.  458.)  The  agreement  in  question 
when  read  in  connection  with  the  will  of  Melissa  V. 
Waller,  containing  a  recital  thereof  and  made  in  pur- 
suance of  such  agreement,  is  complete  and  definite  and, 
therefore,  specific  performance  of  same  should  have  been 
ordered.     iCooth  v.  Jackson,  6  Ves.  12;  Brown  v.  Bellows, 

4  Pick.  189;  Pomeroy  on  Spec.  Perf.  1897,  §  149;  Atwood 
V.  Cobb,  16  Pick.  230;  Darby  v.  Whitaker,  4  Dem.  134; 
Pritchard  v.  Ovey,  1  J.  &  W.  396;  Kensington  v.  Phillips, 

5  Dow.  P.  C.  61.) 

Edward  S.  Clinch  for  respondent.  The  judicial  dis- 
cretion upon  which  the  right  to  the  specific  performance 
of  a  contract  rests  should  not  be  exercised  in  support 
of  the  alleged  agreement.  (Winne  v.  Winne,  166  N.  Y. 
263.) 

Andrews,  J.  Josiah  and  Melissa  Waller  were  husband 
and  wife  and  childless,  their  nearest  relatives  being 
brothers  and  sisters  and  their  children.  On  September 
19th,  1910,  they  each  executed  a  will,  giving  all  of  their 
property  to  the  other.  The  appellants  claim  that  this 
was  done  under  an  agreement  that  the  survivor  should 
execute  a  will  disposing  of  the  entire  property  constituting 
both  estates  by  distributing  the  same  among  the  next  of 
kin  of  the  husband  and  wife,  the  distribution  to  be  made 
in  sums  according  to  the  judgment  of  the  survivor. 
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Mr.  Waller  died  on  February  12th,  1911,  and  his  estate 
—  $88,000  as  the  appellants  claun  —  $44,000  as  the 
respondent  concedes  —  went  to  the  wife.  On  February 
27th,  1911,  Mrs.  Waller  executed  a  will  giving  $55,000 
to  various  of  her  husband's  kin  and  $50,000  to  various  of 
her  own  kin,  and  reciting  the  agreement.  This  was 
substantially  the  total  of  the  combined  estates.  On 
April  19th,  1911,  she  made  a  second  will,  giving  the  entire 
estate  to  her  own  kin  and  revoking  the  first  will.  She 
died  on  January  1st,  1914. 

The  complaint  in  this  action,  which  is  brought  by  certain 
of  Mr.  Waller's  next  of  kin,  asks  for  the  specific  per- 
formance of  the  contract  between  Mr.  and  Mrs.  Waller 
and  the  distribution  of  her  estate  as  provided  in  the 
revoked  will.  Such  an  action  may  be  maintained 
{Seaver  v.  Ransom^  224  N.  Y.  233;  Edson  v.  Parsons, 
155  N.  Y.  555,  571),  and  the  Statute  of  Frauds  is  not  a 
bar. 

The  trial  court  found,  among  other  things,  that  no  such 
agreement,  as  claimed  by  the  appellants,  was  made  by 
Mr.  and  Mrs.  Waller,  and  that  Mrs.  Waller's  signature  to 
the  revoked  will  was  obtained  by  fraud,  duress  and 
intimidation,  and  was  not  her  free  and  unrestrained  act. 
It,  therefore,  found  as  a  conclusion  of  law  that  this  revoked 
will  was  null  and  void,  and  that  the  complaint  should  be 
dismissed  upon  the  merits  with  costs.  I>om  the  judgment 
entered  on  these  findings  an  appeal  was  taken  to  the 
Appellate  Division.  The  result  was  an  order  and  judg- 
ment of  affirmance  which  reversed  the  findings  that  no 
agreement  was  made  between  Mr.  and  Mrs.  Waller,  and 
that  the  signature  to  the  revoked  will  was  obtained  by 
fraud  and  intimidation;  reversed  the  conclusion  of  law 
that  the  revoked  will  was  void;  found  as  a  fact  that 
the  agreement  alleged  by  the  appellants  was  made  between 
Mr.  and  Mrs.  Waller,  but  held  that  such  agreement  con- 
ferred no   substantial  right   upon   the   next   of   kin   of 
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Mf.  Waller,  and  ordered  that  the  judgment  be  aflSrmed 
upon  the  sole  ground  that  this  agreement  did  not  require 
the  wife  as  the  survivor  to  give  to  the  next  of  kin  of  the 
husband  any  substantial  amount,  and  that  equity  would 
not  interfere  to  enforce  a  mere  nominal  right  in  their 
favor. 

Thereupon  an  appeal  was  taken  to  this  court  from  a 
part  of  the  order  of  affirmance  and  from  so  much  of  the 
judgment  of  affirmance  as  held  that  the  plaintiffs  had  no 
substantial  rights  under  the  agreement  and  as  affirmed 
the  judgment  appealed  from  upon  the  ground  stated, 
"  It  being  the  intention  of  the  above  named  plaintiffs 
to  bring  up  for  review  in  the  Court  of  Appeals  so  much 
of  the  said  actual  determination  of  the  Appellate  Division, 
second  department  herein,  as  adjudges  that  the  agree- 
ment ''  referred  to  *'  conferred  upon  the  next  of  kin  of 
Josiah  A.  Waller  no  substantial  right;  and  also  to  bring 
up  for  review  in  the  Court  of  Appeals  so  much  of  the 
said  actual  determination  of  the  said  Appellate  Division 
as  affirmed  the  judgment  of  July  1st,  1915,  herein, 
without  costs,  upon  the  sole  ground  that  the  said  agree- 
ment between  Josiah  A.  Waller  and  Melissa  V.  Waller, 
husband  and  wife  *  *  *  did  not  require  her  as  the 
survivor  to  give  to  the  next  of  kin  of  the  husband  any 
substantial  amount,  and  that  equity  will  not  interfere 
to  enforce  such  a  nominal  right  on  the  part  of  the  next  of 
kin.'' 

In  actions,  except  where  a  new  trial  is  ordered,  no  appeal 
as  of  right  may  be  taken  to  this  court  except  from  a  final 
judgment.  Such  an  appeal  may  not  be  ,taken  from  the 
order  of  the  Appellate  Division  directing  such  a  judgment. 
(Cardozo  on  the  Jurisdiction  of  the  Court  of  Appeals, 
sec.  85;  Derhth  v.  DeGraff,  104  N.  Y.  661.)  This  being 
so,  so  much  of  the  appellants'  notice  of  appeal  as  refers 
to  the  order  of  the  Appellate  Division  is  irregular.  Upon 
an  appeal  from  a  judgment  the  appellant  may  in  his 
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notice  state  that  he  appeals  from  it  or  from  a  specified 
part  thereof.     (Code  Civ.  Pro.  sec.  1300.) 

What  the  appellants  have  sought  by  adopting  the  form, 
they  use  is  clear.  The  finding  of  fact  against  them  in  the 
trial  court  is  reversed.  Instead  one  is  made  in  their 
favor.  Therefore,  if  the  Appellate  Division  is  wrong  in 
its  legal  conclusion,  they  wish  this  court  to  direct  judg- 
ment for  them.  On  the  other  hand,  the  respondent 
claims  that  only  the  grounds  for  affirmance  —  not 
the  aflSrmance  itself  —  is  questioned.  Therefore,  whether 
these  grounds  were  right  or  wrong,  the  original  judgment 
stands  and  we  may  not  review  it.  This  construction  of  the 
effect  of  the  notice  of  appeal  is  too  narrow.  Taken  as  a 
whole  it  informs  the  court  that  it  is  from  the  judgment 
of  afiirmance  and  is  based  upon  the  ground  that  this 
judgment  is  not  supported  by  the  findings  as  made. 
If  this  is  true  it  must  be  reversed.  And  upon  the  reversal 
we  may  either  award  a  new  trial  or  grant  to  either  party 
such  judgment  as  he  may  be  entitled  to.  (Code  Civ. 
Pro.  §  1337.) 

After  finding  the  agreement  under  which  the  mutual 
wills  were  made,  the  Appellate  Division  has  interpreted 
it  as  meaning  that  it  would  be  satisfied  in  case  the  sur- 
vivor gave  to  the  next  of  kin  of  the  husband,  or  to  one  of 
them,  some  sum,  however  small,  and  that,  therefore, 
there  was  conferred  upon  them  no  substantial  right. 
Consequently,  equity  would  not  interfere  to  enforce  on 
their  behalf  a  mere  nominal  claim. 

There  are  three  possible  constructions  which  might  be 
given  to  this  agreement:  (1)  That  adopted  by  the 
Appellate  Division.  It  involves  the  idea  that  under  the 
agreement  two  classes  of  beneficiaries  are  created  — 
the  husband's  next  of  kin  and  the  wife's.  (2)  That, 
there  being  two  classes,  each  class  was  entitled  to  one- 
half  of  the  joint  estate,  the  survivor  to  distribute  such  half 
among  the  members  of  each  class  according  to  his  or  her 
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judgment.  (3)  That  but  one  class  was  created,  all  of 
the  next  of  kin  of  either  husband  or  wife,  to  any  one 
of  whom  the  whole  joint  estate  might  be  given. 

If  the  last  is  the  true  construction,  the  complaint 
should  be  dismissed.  The  distribution  "  in  sums  accord- 
ing to  the  judgment  of  the  survivor,''  does  not  fairly  imply 
that  each  of  the  next  of  kin  must  receive  something 
even  if  an  unsubstantial  amount.  Clearly  such  was  not 
the  intent  of  the  parties  to  this  agreement.  That  such 
is  not  thought  to  be  the  intent,  under  somewhat  similar 
circumstances,  is  shown  by  the  adoption  by  the  legislating 
of  section  158  of  the  Real  Property  Law.  (Cons.  Laws, 
chap.  50.)  "  Where  a  disposition  under  a  power  is 
directed  to  be  made  to,  among,  or  between,  two  or 
more  persons,  *  *  *  when  the  terms  of  the  power 
import  that  the  estate  or  fund  is  to  be  distributed 
among  the  persons  so  designated,  in  such  manner  or 
proportions  as  the  grantee  of  the  power  thinks  proper, 
the  grantee  may  allot  the  whole  to  any  one  or  more 
of  such  persons  in  exclusion  of  the  others.''  What  was 
sought  was  the  intent  of  the  grantor  of  the  power,  and 
this  rule  was  finally  reached  as  the  true  expression  of 
that  intent. 

Again  the  complaint  must  be  dismissed  if  the  Appellate 
Division  is  right  as  to  the  meaning  of  this  agreement.  If 
the  most  that  the  appellants  can  claim  is  merely  nominal 
recognition,  then  a  court  of  equity  will  not  interfere.  It 
is  only  in  case  we  adopt  the  second  construction,  as  we 
have  defined  it  above,  that  there  should  be  a  reversal. 

Yet  this,  we  think,  was  what  was  in  the  mind  of  the 
parties.  They  were  elderly,  childless,  each  with  near 
relatives.  Each  had  considerable  property.  Natiu*ally 
each  would  wish  to  benefit  his  or  her  own  family.  The 
husband  was  on  friendly  terms  with  at  least  one  brother, 
for  he  made  him  his  executor.  Five  months  later,  after 
her  husband's  death,  Mrs.   Waller  did  actually   make 
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substantially  such  a  division.  Finally,  just  as  where  the 
meaning  of  a  will  is  doubtful,  a  construction  should  be 
given  which  prefers  the  blood  of  the  testator  to  strangers 
{Wood  V.  Mitchaniy  92  N.  Y.  375),  so  should  it  be  here 
with  regard  to  a  contract  regulating  the  disposition  of 
the  estates  of  Mr.  and  Mrs.  Waller. 

Giving  the  contract  this  construction,  however,  we 
cannot  agree  with  the  contention  of  the  appellants  that 
the  will  of  February  27th,  1911,  controls  the  rights  of  the 
parties.  The  two  wills  of  September  19th  did  not, 
themselves,  contain  the  provisions  for  final  distribution 
upon  which  the  testators  had  agreed.  In  themselves 
they  did  not  fix  the  rights  of  the  ultimate  beneficiaries. 
The  division  was  to  be  made  by  will  at  a  later  time 
according  to  the  judgment  of  the  survivor.  It  was  to 
take  place  at  the  death  of  him  or  her  and  he  or  she  could 
exercise  their  judgment  at  any  moment  up  to  that  hour. 
Any  prior  action  was  merely  tentative. 

The  February  will  was  of  that  character.  It  did  sub- 
stantially comply  with  the  agreement.  It  did  show  what 
was  Mrs.  Waller's  judgment  at  that  time.  But  it  could 
be  altered  or  revoked.  When  revoked  it  ceased  to  be 
Mrs.  Waller's  will.  It  could  not  be  offered  for  probate. 
Only  the  later  will  could  be  so  offered.  "  It  is  no 
objection  to  the  probate  of  a  will  that  a  testator  had 
made  a  valid  contract  to  dispose  of  his  property  in  a 
different  manner  than  that  provided  in  the  will,  or  that 
the  will  offered  for  probate  revokes  a  will  drawn  in 
accordance  with  the  terms  of  the  contract.''  (Sumner 
V.  CranCy  155  Mass.  483.)  A  like  ruling  has  been  made 
in  Alabama  (Allen  v.  Bromberg,  147  Ala.  317),  and  in 
Surrogate's  Court  in  this  state.  (Matter  of  Keep^s  Will, 
2  N.  Y.  Supp.  750;  Matter  of  Gloucester's  Estate,  11  N.  Y. 
Supp.  899.)  And  in  Edson  v.  Parsons  (155  N.  Y.  555, 
564)  we  stated  that  the  claim  in  such  a  case  was  not  that 
the    testator   had    incapacitated    herself    from    making 
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another  will,   but  that  her  estate  was  bound  by  an 
antecedent  obligation. 

While,  however,  those  for  whose  benefit  the  contract 
was  made  may  not  object  to  the  probate  of  Mrs.  Waller's 
last  will,  they  may  enforce  the  contract  in  equity.  If  it 
is  contained  in  mutual  or  joint  wills  later  revoked  by 
the  survivor,  those  wills  may  be  carried  out,  not  as  wills 
but  as  contracts.  (Rastetter  v.  Hoenninger,  214  N.  Y. 
66.)  But  this  contract,  as  we  construe  it,  was  that  the 
survivor  should  by  will  distribute  the  total  estates  in  a 
certain  manner.  This  Mrs.  Waller  failed  to  do.  She 
did  not  do  it  by  her  earlier  will.  That  is  revoked.  She' 
had  a  right  to  revoke  it.  Simply  because  it  showed  her 
intention  at  the  time  it  was  executed  is  no  more  important 
than  if  it  had  been  executed  without  witnesses,  or  had 
not  been  properly  signed,  or  if  instead  of  a  will  there 
had  been  an  oral  declaration  of  intention. 

With  an  enforcible  contract,  therefore,  for  the  dis- 
tribution of  this  estate  between  two  classes  of  bene- 
ficiaries, but  with  the  discretion  as  to  how  each  share 
should  be  divided  unexercised,  the  court  is  not  helpless. 
It  may  not  exercise  the  discretion  for  Mrs.  Waller.  But 
the  result  is  equality.  Again  the  analogy  of  the  Real 
Property  Law  as  to  powers  is  pertinent.  "  If  the  trustee 
of  a  power,  with  the  right  of  selection,  dies  leaving  the 
power  unexecuted,  its  execution  must  be  adjudged  for 
the  benefit,  equally,  of  all  persons  designated  as  bene- 
ficiaries of  the  trust.''  (Sec.  160.)  Not  literal  equality 
among  each  member  of  the  class.  That  class  is  described 
by  the  words  "  next  of  kin."  In  view  of  the  policy  of 
our  state,  as  shown  by  sections  29  and  98  of  the  D^fce- 
dent  Estate  Law,  where  a  division  is  to  be  made  under 
such  circumstances,  they  take  per  stirpes.  This  is  a 
somewhat  different  theory  than  that  advanced  in  the 
complaint.  There  the  will  of  February  27th  is  recited 
and  the  legacies  given  to  each  of  the  appellants  by  that 
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will.  It  asks  that  these  legacies  be  paid.  In  the  prayer 
for  relief  it  is  demanded  that  the  defendant  executor 
be  enjoined  from  paying  out  any  of  the  estate;  that 
he  be  adjudged  to  hold  the  whole  of  it  in  trust  for 
the  purpose  of  carrying  out  a  contract  between  the 
husband  and  wife  and  performing  the  bequests  provided 
for  in  the  will  of  February  27th;  that  the  court  decree 
that  Mrs.  Waller  had  no  power  to  revoke  or  change  that 
will,  and  that  an  accounting  be  had  in  order  that  the 
amoimt  of  the  residuary  estate  be  determined.  The 
answer  of  the  other  appellants  reiterates  and  realleges 
each  of  the  allegations  contained  in  the  complaint  and 
expressly  joins  in  its  prayer  for  relief.  But  while  entitled 
to  relief,  the  plaintiffs  and  the  defendants  who  are 
interested  with  them  are  not  entitled  to  this  relief.  At 
most  one-half  of  the  net  estate  may  go  to  them.  It  is 
their  right  only  that  we  discuss  here.  The  interests  of 
Mrs.  Waller's  next  of  kin  among  themselves  are  not 
before  us. 

In  view  of  our  conclusion  as  to  the  effect  of  Mrs. 
Waller's  earlier  will,  the  rulings  of  the  trial  coiurt  upon 
questions  of  evidence  need  not  be  considered.  That  will 
may  be  material  as  an  admission  of  the  fact  of  the  con- 
tract. It  may  be  admissible  upon  the  question  of  the 
practical  construction  given  to  this  contract  by  the 
survivor.  But  if  the  testimony  which  it  is  now  said 
should  have  been  rejected  or  received  is  again  offered, 
the  trial  coml;  will  be  in  a  position  to  rule  upon  it  in 
view  of  the  purpose  for  which  this  will  may  only  be 
received  in  evidence. 

The  judgment  of  the  Appellate  Division  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  abide 
the  event. 

HiscocK,  Ch.  J.,  Chase,  Hogan  and  McLaughlin, 
JJ.,  concur;  Cardozo  and  Pound,  JJ.,  dissent. 

Judgment  reversed,  etc. 
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Carl  D.  Ritzwoller,  Appellant,  v.  Gustav  Lurie  et  al., 

Respondents. 

Stock  corporations  —  stock  subscriptions  —  action  for  rescis- 
sion of  subscription  to  stock  and  for  rescission  of  contract  of 
employment  —  when  action  for  rescission  of  subscription  to 
stock  may  be  maintained  on  ground  of  fraud  —  action  for 
rescission  of  contract  cannot  be  maintained  when  plaintiff 
has  other  and  adequate  remedy. 

« 

1.  This  action  was  brought  by  the  plaintiff  seeking  rescission  of  a 
subscription  made  by  him  for  capital  stock  of  the  defendant  corpora- 
tion and  to  have  repaid  to  him  the  sum  paid  on  such  subscription; 
also  to  have  rescinded  a  contract  of  employment  made  by  him  with 
the  corporation  with  an  accounting  for  damages  claimed  to  have 
been  sustained  by  him  under  the  contract.  This  rehef  is  sought  upon 
the  ground  that  the  plaintiff  was  induced  to  make  the  subscription 
and  contract  by  ihe  fraudulent  representations  of  the  individual 
defendant  acting  in  behalf  of  the  corporation.  Held^  on  examination 
of  the  complaint  on  demurrer,  that  while  the  representations  of  the 
individual  defendant  through  which  plaintiff  was  induced  to  subscribe 
for  stock  and  enter  into  the  contract  of  employment  related  to  some- 
thing which  was  to  occiu*  in  the  future  in  the  way  of  organization 
of  the  corporation  and  payment  for  its  stock  in  full  with  property 
and  cash,  the  allegations  describe  a  case  where  a  defendant  has 
fraudulently  and  positively  as  with  personal  knowledge  stated  that 
something  was  to  be  done  when  he  knew  it  was  not  to  be  done  and  that 
his  representations  were  false.  Such  statements  and  representations 
when  false  are  actionable.     {Adams  v.  Gillig,  199  N.  Y.  314,  followed.) 

2.  Upon  the  allegations  of  the  complaint  as  to  the  contract  for 
employment  and  demand  for  its  rescission,  even  if  they  are  sufficient 
to  state  a  cause  of  action,  it  is  doubtful  whether  plaintiff  is  entitled 
to  equitable  rehef,  nor  does  he  need  such  relief  to  protect  whatever 
rights  he  has. 

3.  A  demurrer  is  well  interposed  by  the  individual  defendant.  In 
making  tlie  alleged  false  representations  he  acted  on  behalf  of  the 
corporation  and  the  money  paid  by  plaintiff  to  him  was  so  paid  for 
the  purpose  of  being  turned  over  to  the  corporation  for  stock  and 
was  in  fact  so  turned  over.  No  cause  of  action  is  alleged  against 
him  personally. 

Ritzwoller  v.  Lurie,  180  App.  Div.  934,  modified. 

(Argued  January  7,  1919;  decided  February  7,  1919.) 


ErrzwoLLEB  v.  Lurie.  465 


1919.]  Points  of  counsel  [225  N.  Y.] 

Appeal  from  a  judgment,  entered  Jmie  17,  1918,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  second  judicial  department,  which  reversed  an 
order  of  Special  Term  overruling  demurrers  to  the  com- 
plaint, sustained  such  demurrers  and  directed  a  dismissal 
of  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

« 

Charles  A.  Winter  and  Adolph  Boskovritz  for  appellant. 
The  amended  complaint  contains  all  of  the  essentials 
of  a  good  cause  of  action  for  rescission.  {Vail  v.  Rey- 
nolds, 118  N.  Y.  297;  Gould  v.  Cayuga  Co.  Nat.  Bank,  86 
N.  Y.  75;  Bosley  v.  N.  M.  Co.,  123  N.  Y.  550;  Leary  v. 
(leUer,  224  N.  Y.  56;  East  River  Nat.  Bank  v.  Columbia 
Trust  Co.,  N.  Y.  L.  J.  June  28,  1918;  Mack  v.  Latta, 
178  N.  Y.  525;  Hooker,  Corker  &  Mitchell  Co.  v.  Hooker, 
103  Misc.  Rep.  66;  Kountze  v.  Kennedy,  147  N.  Y.  124; 
Gabriel  v.  Graham,  168  App.  Div.  847;  Burrows  v.  Smith, 
10  N.  Y.  550;  McDermott  v.  Harrison,  30  N.  Y.  S.  R. 
324.) 

Louis  Maxwell  Cohen  and  M.  Montefiore  Henschel  for 
respondents.  The  complaint  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  or  causes  of  action.  (Wil- 
son V.  Meyer,  154  App.  Div.  302;  Remmer  v.  Berbling, 
6&  Misc..  Rep.  291;  Johns  v.  Clothier,  139  PaCi  Rep. 
755;  Van  Slochem  v.  Villard,  207  N.  Y.  587;  154  App. 
Div.  161;  Armstrong  v.  Danahy,  75  Hun,  405;  Yonkers, 
etc.,^  Co.  V.  Jones,  30  App.  Div.  316;  Leszynsky  v.  Ross, 
35  Misc.  Rep.  652;  Booth  v.  Dodge,  60  App.  Div.  23; 
Garret  Co.  v.  Appleton,  101  App.  Div.  507;  B.  &  N.  Y. 
C.  R.  R.  Co.  V.  Dudley,  14  N.  Y.  336;  Whalen  v.  Hudson 
Hotel  Co.,  183  App.  Div.  316.)  Causes  of  action  have 
been  improperly  imited  in  the  complaint.  (Bartol  v. 
Walton  &  Whann  Co.,  92  Fed.  Rep.  13;  O'Cmnar  v. 

30 
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V.  P.  &  P.  Co.,  184  N.  Y.  46;  M.  L.  Ins.  Co.  v.  GiUette, 
119  App.  Div.  430;  U.  G.  Co.  v.  Eisner,  22  App.  Div. 
1;  Raegener  v.  McDougaU,  33  App.  Div.  231;  Geneva 
Mineral  Spring  Co.  v.  Coursey,  45  App.  Div.  268;  Dicker- 
son  V.  Appleton,  123  App.  Div.  903.) 

HiscocK,  Ch.  J.  This  action  was  brought  by  the  plain- 
tiff seeking  rescission  of  a  subscription  made  by  him  for 
one  hundred  shares  of  the  capital  stock  of  the  defendant 
corporation  and  to  have  repaid  to  him  the  simi  of  $10,000 
paid  on  such  subscription  plus  interest  and  less  dividends ; 
also  to  have  rescinded  a  contract  of  employment  made 
by  him  with  said  corporation  with  an  accounting  for 
damages  claimed  to  have  been  sustained  by  him  imder 
said  contract.  This  relief  is  sought  upon  the  groimd 
that  the  plaintiff  was  induced  to  make  said  subscription 
and  contract  by  the  fraudulent  representations  of  the 
individual  defendant  acting  in  behalf  of  said  corporation. 

Each  defendant  has  separately  demurred  to  the  com- 
plaint on  various  groimds  of  which  the  one  that  said 
complaint  does  not  state  facts  suflBcient  to  constitute  a 
cause  of  action  alone  requires  any  serious  consideration. 

Scattered  through  a  long  and  somewhat  diffuse  com- 
plaint are  allegations  to  the  following  effect:  Prior  to 
January,  1907,  plaintiff  with  other  individuals  was  in 
the  employ  of  a  partnership  composed  of  the  defendant 
Lurie  and  another  person.  Said  defendant  represented 
to  plaintiff  that  a  corporation  was  to  be  formed  to 
take  over  said  business  with  a  capital  stock  of  $200,000 
which  was  to  be  paid  in  full  in  cash  and  property; 
that  said  other  individuals,  who  with  plaintiff  were  the 
employees  and  associates  of  said  defendant,  were  to  take 
stock  in  the  corporation  and  pay  for  the  same  in  full 
in  cash.  Thereupon  and  in  reliance  upon  said  repre- 
sentations plaintiff  subscribed  for  one  hundred  shares  of 
said  capital  stock  pajdng  to  the  defendant  Lurie  $10,000  by 
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him  to  be  turned  over  to  the  corporation  when  organized 
for  said  stock,  and  said  subscription  on  the  organization 
of  said  corporation  shortly  thereafter  was  consummated, 
said  money  being  paid  to  it  and  plaintiff  receiving  the 
stock  scrip;  that  at  the  time  he  represented  to  plaintiff 
that  subscriptions  for  said  capital  stock  were  to  be  paid 
in  cash  and  property  the  defendant  knew  that  this  was 
not  to  be  done  and  that  subscriptions  were  not  thus  to 
be  paid,  and  intentionally  and  falsely  misrepresented  said 
facts  to  plaintiff;  that  as  matter  of  fact  nearly  $40,000 
of  subscriptions  to  the  stock  by  various  individuals  who 
had  been  mentioned  by  defendant  to  plaintiff  were  never 
paid,  in  some  cases  potes  given  therefor  still  remaining 
unpaid  and  in  some  cases  any  obligation  to  pay  for  the 
stock  being  totally  repudiated. 

It  is  also  alleged  as  bearing  on  the  subject  of  employ- 
ment that  plaintiff  while  in  the  employ  of  the  copartner- 
ship which  preceded  the  corporation  worked  as  a  salesman 
and  received  compensation  on  a*  commission  basis  deter- 
mined by  his  sales;  that  the  defendant  Lurie  represented 
to  plaintiff  that  the  profits  of  the  copartnership  had  been 
large  and  that  those  of  the  corporation  would  be  still 
larger  and  that  it  would  be  to  his  benefit  in  connection 
with  his  stock  subscription  to  enter  the  employment  of 
the  corporation  on  a  fixed  salary  rather  than  on  a  com- 
mission basis  which  the  plaintiff  did,  continuing  in  such 
employ  for  several  years;  that  these  various  representa- 
tions were  false  and  fraudulent.  Several  reasons  are 
alleged  as  explaining  plaintiff's  failure  to  discover  the 
falsity  of  the  representations  which  were  made  to  him 
and  to  bring  this  action  for  rescission  and  restoration 
more  promptly. 

These  allegations,  together  with  various  formal  ones 
which  it  is  not  necessary  to  summarize,  set  forth  a  cause 
of  action  against  the  corporation. 

While  the  representations  of  the  individual  defendant 
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through  which  plaintiflf  was  induced  to  subscribe  for 
stock  and  enter  into  the  contract  of  employment  related 
to  something  which  was  to  occur  in  the  future  in  the 
way  of  organization  of  the  corporation  and  pajonent  for 
its  stock  in  full  with  property  and  cash,  we  think  the 
allegations  in  the  complaint  describe  a  case  where  a 
defendant  has  fraudulently  and  positively  as  with  per- 
sonal knowledge  stated  that  something  was  to  be  done 
when  he  knew  all  the  time  it  was  not  to  be  done  and  that 
his  representations  were  false.  It  is  not  a  case  of  prophecy 
and  prediction  of  something  which  it  is  merely  hoped 
or  expected  \^ill  occur  in  the  future,  but  a  specific 
affirmation  of  an  arrangement  under  which  something 
is  to  occur,  when  the  party  making  the  affirmation  knows 
perfectly  well  that  no  such  thing  is  to  occur.  Such 
statements  and  representations  when  false  are  actionable 
within  the  authority  of  Adams  v.  Gillig  (199  N.  Y.  314). 
Therefore,  we  think  that  a  cause  of  action  is  alleged 
against  the  defendant  corporation  for  rescission  of  the 
stock  subscription  and  restoration  of  the  money  paid  by 
the  plaintiflf  thereon  with  proper  credits  and  debits  for 
dividends  and  interest. 

It  is  more  doubtful  whether  any  cause  of  action  has 
been  stated  for  rescission  of  the  contract  of  employment 
made  by  the  plaintiflf  with  the  corporation.  It  is,  how- 
ever, unnecessary  to  pursue  this  question  to  a  final 
determination  for  plaintiflf  needs  no  equitable  reUef  on 
that  subject  to  protect  whatever  rights  he  has.  His 
contract  with  the  corporation  is  not  alleged  to  have  been 
for  any  definite  time  and,  therefore,  he  could  terminate 
it  whenever  he  wanted  to.  Furthermore,  no  ground  is 
made  out  in  his  complaint  for  any  accounting  for  damages. 
It  does  not  appear  that  the  contract  which  he  had  with 
the  preceding  partnership  was  for  any  definite  time 
beyond  1906  and  that  he,  therefore,  lost  anything  by 
abandoning  it,  and  there  is  no  allegation  which  indicates 
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that  if  he  had  not  taken  the  contract  which  he  did  with 
the  corporation  he  would  have  done  better  anywhere  else 
or  under  any  other  contract  he  could  have  secured. 

The  demurrer  of  the  mdividual  defendant  is  well  made. 
In  this  action  for  rescission  no  cause  of  action  is  alleged 
against  him.  In  making  the  alleged  false  representations 
he  acted  on  behalf  of  the  corporation  and  the  money 
paid  by  plaintiff  to  him  was  so  paid  for  the  purpose  of 
being  turned  over  to  the  corporation  for  stock  and  was 
in  fact  so  turned  over.  It  is  not  necessary  to  consider 
what  his  liability  would  have  been  in  some  other  form  of 
action;  he  certainly  is  not  a  necessary  or  proper  party  to 
this  action  and  no  ground  for  relief  is  stated  as  against  him. 

Therefore,  the  judgment  sustaining  the  demurrer  of  the 
individual  defendant  and  dismissing  the  complaint  should 
be  affirmed,  with  costs,  and  the  judgment  sustaining  the 
demurrer  of  the  corporation  defendant  and  dismissing  the 
complaint  should  for  the  reasons  stated  be  reversed,  and 
the  judgment  of  the  Special  Term  as  to  such  defendant 
affirmed,  with  costs  in  this  court  and  the  Appellate  Division. 

Chase,  Hogan,  Cardozo,  Pound  and  Andrews,  JJ., 
concur;  McLaughlin,  J.,  not  voting. 

Judgment  accordingly. 


Susan    D.    Brightson,    Appellant,    v.    John   Clapun, 

Respondent. 

Pledgor  and  pledgee  —  convereion  —  stock  pledged  to  secure 
payment  therefor  —  when  dividends  declared  on  stock  are  cash 
and  should  be  applied  on  the  indebtedness  —  sale  of  pledged 
stock  with  accumulated  dividends  thereon  unlawful  —  rights 
and  remedies  of  pledgor. 

« 

1.  Under  ordinary  circumstances  it  is  the  right  of  a  pledgee  of  stock 
to  collect  dividends  declared  thereon  and  it  is  his  duty  to  apply 
them  to  the  reduction  of  the  indebtedness  for  which  the  stock  is  held 


470  Brightson  v,  Claflin. 

[225  N.  Y.]  Statement  of  case.  [Feb., 

as  security.     He  represents  not  only  his  own  interests  as  pledgee 
but  also  holds  a  duty  to  the  pledgor. 

2.  Where  dividends  have  been  declared  on  stock  but  have  not  yet 
become  payable  a  proper  sale  of  the  stock  would  necessarily  be  made 
with  the  forthcoming  dividend  still  on  it.  But  where  dividends 
declared  have  been  paid  and  have  passed  into  the  possession  of  the 
pledgee  they  are  not  a  subject  of  sale. 

3.  Plaintiff's  assignor  subscribed  for  shares  of  the  capital  stock 
of  the  corporation  of  which  defendant  was  president.  He  did  not 
pay  for  the  stock  which  was  issued  to  him  and  in  his  name,  but 
instead  gave  his  notes  to  the  corporation  therefor  and  the  stock  was 
left  with  and  held  by  the  corporation  as  security  for  the  pajinent 
of  the  notes.  The  corporation  declared  dividends  upon  this  stock, 
and  these  dividends  were  for  a  time  either  paid  to  plaintiff's  assignor 
or  applied  on  his  indebtedness.  Thereafter  dividends  declared  on 
the  stock,  and  which  were  represented  by  checks,  were  placed  by  the 
corporation  in  a  special  account  and  the  checks  held  by  it  without 
application  to  such  indebtedness  until  the  dividends  amounted  to 
a  considerable  sum.  Disagreements  having  arisen,  plaintiff's  assignor 
was  discharged  from  defendant's  employ  and  defendant  by  a  notice 
signed  in  the  name  of  the  corporation  notified  the  assignor  that  at  a 
given  time  and  place  there  would  be  sold  the  stock  theretofore  pledged 
**  together  with  the  rights  to  uncollected  dividends  "  from  a  given 
date.  Applying  the  dividends  at  their  full  amount  and  value  the 
stock  was  sold  for  less  than  it  was  worth.  Plaintiff's  rights  were 
based  upon  an  assignment  to  her  by  the  pledgor  subsequent  to  this 
sale.  Held,  that  the  defendant  was  guilty  of  conversion.  These  divi- 
dends had  been  detached  from  the  stock  and  had  become  cash  or  the 
equivalent  of  cash  which  could  not  lawfully  be  sold.  His  misconduct 
infected  the  sale  of  the  pledged  stock,  which  under  proper  conditions 
might  have  been  sold.  Inasmuch  as  part  of  the  entire  transaction 
was  unlawful  the  whole  of  it  necessarily  becomes  so.  {Wheeler  v. 
Newbould,  16  N.  Y.  392,  followed.) 

4.  Defendant  was  chargeable  with  knowledge  of  the  law  which 
condemned  the  step  which  ho  was  about  to  take  and  the  pledgor  did 
no  act  which  enticed  him  to  believe  that  the  act  was  lawful  or  that 
his  conduct  would  bo  accepted  and  acquiesced  in.  Neither  was  there 
any  such  delay  of  action  by  the  pledgor  or  the  plaintiff  as  to  sustain 
a  conclusion  of  law  that  there  was  acquiescence  in  what  had  been 
done  and  a  waiver  of  rights  which  might  have  existed. 

5.  The  real  damages  as  the  case  now  stands  are-  those  which  the 
pledgor  suffered  by  reason  of  an  improper  and  unlawful  sale  as  the 
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result  of  which  there  was  realised  a  smaller  sum  than  should  have 
been  realized  for  application  on  his  indebtedness  or  for  restoration 
to  him  in  case  there  was  a  surplus  over  and  above  the  indebtedness. 
Brightson  v.  Claflin,  173  App.  Div.  967,  reversed. 

(Argued  January  21,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  May  24,  1916,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Barclay  E.  V.  McCarty  for  appellant.  The  respondent 
was  the  author  of  the  auction  sale  of  May  29,  1907; 
and,  consequently,  he  was  liable,  personally,  in  conver- 
sion, in  respect  of  any  property  that  was  converted  by 
the  process  of  that  sale.  (Fishkill  Inst.  v.  Bank^  80 
N.  Y.  162;  SchuUz  v.  U.  S.  Fidelity  Co.,  201  N.  Y.  230; 
Russell  V.  McCall,  141  N.  Y.  437;  MacDonneU  v.  Buffalo 
Co.,  193  N.  Y.  92;  Pease  v.  Smith,  61  N.  Y.  477;  Laverty 
V.  Snethen,  68  N.  Y.  522.)  The  sale  of  the  nineteen 
uncollected  dividends,  theretofore  due  and  collectible, 
was  illegal;  and,  consequently,  all  those  uncollected  divi- 
dends were  converted  by  the  process  of  that  sale.  (Whee- 
ler V.  NewbouM,  16  N.  Y.  392;  Jones  on  Collateral 
Securities  [3d  ed.],  §§  651,  661,  692;  Gutman  v.  SchreSber, 
173  App.  Div.  ^IQ)  Field  v.  Sihlq),  74  App.  Div.  81; 
Garlick  v.  James,  12  Johns.  146;  Union  Trust  Co.  v. 
Ringdon,  93  HI.  458;  Fletcher  v.  Dickinson,  7  Allen  [89 
Mass.],  23;  Hill  v.  Newichawanick,  71  N.  Y.  593;  8 
Hun,  459;  King  v.  Paterson,  etc.,  R.  R.  Co.,  29  N.  J. 
L.  [5  Dutch.]  504;  Laverty  v.  Snethen,  68  N.  Y.  522; 
MacDonneU  v.  Buffalo  Co.,  193  N.  Y.  92.)  The  stock 
was  sold,  not  separately,  but  coupled,  as  one  entity, 
with  the  nineteen  unsalable  dividends ;  and,  consequently, 
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the  stock  also  was  converted  by  the  process  of  that 
sale.  {Laverty  v.  Snethen,  68  N.  Y.  522.)  The  plaintiflf 
never  lost,  by  "  waiver  or  acquiescence,"  any  right  to 
object  to  the  auction  sale  of  May  29,  1907;  for,  on  the 
trial  court's  findings  of  fact,  five  days  before  that  sale 
took  place,  she  warned  the  respondent,  by  written  notice, 
that  she  declined  to  recognize  the  legality  of  the  proposed 
proceeding.  {Glenn  v.  Garth,  133  N.  Y.  18;  New  York 
Rubber  Co.  v.  Rothery,  107  N.  Y.  310;  MvUer  v.  Pondir, 
55  N.  Y.  325.) 

John  L.  Wilkiey  Arthur  F.  Gotthold  and  George  J. 
Thomson  for  respondent.  The  sale  of  the  uncollected 
dividends  did  not  constitute  a  conversion.  {WilUmghby 
V.  Comstock,  3  Hill,  389;  Weir  v.  Dwyer,  62  Misc.  Rep.  7; 
Nichols  V.  Eaton,  26  N.  Y.  410;  MiUiken  v.  Dehon, 
27  N.  Y.  366;  Strong  v.  Nai.  M.  B.  Assn.,  45  N.  Y.  718; 
Porter  v.  Parks,  49  N.  Y.  564;  Brooklyn  Bank  v.  Bamaby, 
197  N.  Y.  210;  SmaU  v.  Housman,  208  N.  Y.  115;  Barber 
V.  Hathaway,  47  App.  Div.  165;  Huggans  v.  Fryer,  1 
Lans.  276;  Jones  on  Collateral  Securities  [3d  ed.],  §§  603, 
651;  Chapman  v.  Brooks,  31  N.  Y.  75.)  Plaintiff's  right 
to  object,  if  any,  has  been  lost  by  waiver  or  acquiescence. 
(Brown  v.  Bowen,  30  N.  Y.  519;  McPherson  v.  Rollins, 
107  N.  Y.  316;  Erie  Co.  Samngs  Bank  v.  Roop,  48  N.  Y. 
292;  Gamar  v.  Bird,  57  Barb.  277;  Krantz  Mfg.  Co.  v. 
Gould  Storage  B.  Co.,  83  App.  Div.  133;  Hogan  v.  City 
of  Brooklyn,  52  N.  Y.  282;  Scham  v.  Sotscheck,  167  App. 
Div.  202;  Manchester  v.  Braedner,  107  N.  Y.  346;  Shoe- 
maker  v.  Benedict,  11  N.  Y.  176;  Brooklyn  Bank  v. 
Barnaby,  197  N.  Y.  210;  Matter  of  Kendrick,  107  K  Y. 
104.) 

HiscocK,  Ch.  J.  This  action  is  brought  to  recover  for 
the  alleged  conversion,  through  sale,  of  certain  stocks 
held  as  security  and  of  dividends  which  had  been  declared 
thereon.    The  claim  of  conversion  is  predicated  on  the 
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theory  that  the  dividends  which  had  been  declared  were 
equivalent  to  so  much  money  and  should  have  been 
collected  and  applied  on  the  indebtedness  instead  of 
being  sold;  that  inasmuch  as  the  stock  and  the  dividends 
were  sold  together  the  entire  transaction  was  imlawful 
and  there  was  a  conversion  of  the  stock  as  well  as  of  the 
dividends.  Out  of  many  findings  which  although 
unanimously  affirmed  are  frequently  disr^arded  in  the 
argument  of  the  case  a  comparatively  small  number  of 
simple  and  decisive  facts  may  be  gathered. 

Plaintiff  brings  this  action  as  the  assignee  of  her 
husband,  one  George  E.  Brightson.  Prior  to  September, 
1890,  there  had  been  a  copartnership  under  the  name 
of  H.  B.  Claflin  &  Company.  At  about  the  time  men- 
tioned as  a  successor  to  said  copartnership .  there  was 
organized  a  corporation  known  as  the  H.  B.  Claflin 
Company.  Brightson,  who  had  been  in  the  employ  of 
the  copartnership,  continued  in  the  employ  of  the  cor- 
poration and  was  permitted  to  and  did  subscribe  for  200 
shares  of  the  capital  stock  issued  by  the  latter  at  the 
price  of  $20,000.  He  did  not  pay  for  the  stock  which 
was  issued  to  him  and  in  his  name,  but  instead  gave 
his  notes  to  the  corporation  therefor  and  the  stock  was 
left  with  and  held  by  the  corporation  as  seciuity  for  the 
payment  of  said  notes.  The  corporation  apparently 
declared  regular  dividends  at  the  rate  of  eight  per  cent 
per  annum  upon  this  stock,  and  down  to  1902  by 
amicable  arrangement  these  dividends  were  either  paid 
to  Brightson  or  appUed  on  his  indebtedness.  In  1902  dis- 
agreements arose,  Brightson  was  discharged  from  the 
corporation,  and  thereafter  dividends  declared  on  the 
stock,  and  which  were  represented  by  checks,  were  placed 
by  the  corporation  in  a  special  accoimt  and  the  checks 
held  by  it  without  appUcation  to  Brightson's  indebted- 
ness imtil  these  dividends  amoimted  to  between  seven 
and  eight  thousand  dollars* 
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Defendant  was  the  president  of  the  corporation  and 
in  1907  by  a  notice  signed  in  the  name  of  the  corporation 
by  himself  he  notified  Brightson  that  at  a  given  time  and 
place  there  would  be  sold  the  stock  theretofore  pledged 
"  together  with  the  rights  to  imcoUected  dividends  since 
October  1st,  1902."  Apparently  for  the  reason  that 
there  had  been  some  claim  by  plaintiff  of  a  prior  assign- 
ment to  her  by  her  husband  of  his  stock  or  rights  there- 
under, similar  notice  was  also  given  to  her.  She  responded 
with  a  communication  in  which,  without  admitting  the 
legality  of  the  notice  or  the  right  to  sell  the  stock,  she 
requested  certain  information.  Brightson,  without  having 
made  any  prior  communication,  attended  at  the  time  and 
place  of  sale  together  with  a  representative  of  a  brokerage* 
house  who  bid  off  the  stock  and  uncollected  dividends 
as  a  single  transaction  and  thereafter  "  said  sale  was 
completed  by  the  delivery  by  the  H.  B.  Claflin  Company 
of  said  stock  certificates  and  uncollected  dividends,"  and 
by  inference  the  proceeds  of  the  sale  were  applied  to  the 
indebtedness  against  Brightson  held  by  the  corporation 
for  which  the  defendant  was  acting.  The  findings  do 
not  show  any  relation  between  Brightson  and  the  broker 
and  do  not  indicate  that  the  bid  by  the  latter  was  through 
concert,  of  action  with  the  former  or  for  his  benefit. 
They  do  indicate  that  applying  the  dividends  at  their 
full  amount  and  value,  the  stock  was  sold  for  less  than- 
it  was  worth. 

It  is  found  in  respect  of  both  plaintiff  and  her  husband 
that  neither  one  either  at  the  time  of  sale  or  previous 
thereto  protested  or  asserted  '*  that  the  method  of  realizing 
upon  the  uncollected  dividends  by  selling  a  right  to 
them  was  unauthorized  or  wrongful,"  and  on  these 
findings  the  conclusion  of  law  is  reached  "  that  the 
plaintiff  by  her  failure  and  the  failure  of  her  assignor, 
George  E.  Brightson,  to  protest  or  to  assert  that  the 
method  of  realizing  upon  the  uncollected  dividends  by 
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selling  a  right  to  them  was  unauthorized  or  wrongful 
has  lost  by  waiver  or  acquiescence  the  right,  if  any,  to 
object  to  said  sale  of  said  dividends  and  of  said 
stock." 

Plaintiff's  rights  are  based  upon  and  measured  by  an 
assignment  to  her  by  her  husband  subsequent  to  this 
sale  of  all  of  his  claims  against  the  defendant  by  reason 
of  the  alleged  conversion  of  'said  stock  and  dividends 
upon  this  sale.  While  there  are  suggestions  of  and 
arguments  based  upon  some  supposed  assignment  by 
Brightson  to  his  wife  prior  to  said  sale,  that  fact  if  it 
existed  is  not  before  us  by  a  finding  or  in  any  other 
proper  manner. 

We  think  that  the  defendant  was  guilty  of  conversion. 
If  it  would  have  been  unlawful  for  his  principal,  the 
pledgee,  to  do  the  acts  which  he  did  then  he.  was  not 
protected  and  his  conduct  was  unlawful. 

It  is  well  settled  that  under  ordinary  circimistances 
it  is  the  right  of  a  pledgee  of  stock  to  collect  dividends 
declared  thereon  and  that  it  is  his  duty  to  apply  them 
to  the  reduction  of  the  indebtedness  for  which  the  stock 
is  held  as  security.  He  represents  not  only  his  own 
interests  as  pledgee  but  also  holds  a  duty  to  the  pledgor. 
{Guaranty  Co.  v.  East  Rome  Town  Co.,  96  Ga.  511,  513; 
McAulay  v.  Moody,  128  Cal.  202;  Maxwell  v.  NaMonal 
Bank,  70  So.  Car.  532;  Reid  v.  Caldwell,  120  Ga.  718 
Union  Trust  Co.  v.  HasseUine,  200  Mass.  414,  417 
Meredith  Vil.  Savings  Bank  v.  Marshall,  68  N.  H.  417 
GiMet  V.  Bank  of  America,  160  N.  Y.  549,  560.) 

Where  a  dividend  has  been  declared  on  stock  but  has 
not  yet  become  payable  a  proper  sale  of  the  stock  would 
necessarily  be  made  with  the  forthcoming  dividend  still 
on  it.  But  where  dividends  declared  have  been  paid 
and  have  passed  into  the  possession  of  the  pledgee  they 
are  not  a  subject  of  sale.  These  dividends  have  been 
detached  from  the  stock  and  at  least  imder  such  circum 
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stances  as  are  disclosed  in  this  case  have  become  cash  or 
the  equivalent  of  cash.  The  dividends  which  we  are 
considering  here  were  declared  by  the  pledgee  itself; 
they  had  come  off  from  the  stock  long  before  the  sale  and 
their  complete  detaehment  therefrom  and  their  conver- 
sion icto  cash  or  the  equivalent  thereof  is  sufficiently  indi- 
cated by  the  fact  that  the  corporation  had  issued  checks 
for  these  dividends  and  which  checks  were  at  the  time  of 
the  sale  in  its  possession  as  pledgee.  There  is  no  principle 
of  law  or  common  sense  which  authorizes  a  pledgee  to  sell 
cash  at  a  public  auction.  It  is  his  duty  to  apply  it  to  the 
reduction  of  the  indebtedness  as  security  for  which  the 
stock  is  held  off  from  which  the  dividends  have  come. 
This  rule  is  sufficiently  established  in  this  state  by 
the  case  of  Wheeler  v.  Newbould  (16  N.  Y.  392)  where  it 
was  held  that  it  was  the  duty  of  a  pledgee  to  collect 
notes  and  mortgages  and  not  sell  them  at  auction.  It  is 
true  that  that  action  was  not  one  of  conversion.  It  is 
not  accurate  to  say,  as  is  said,  that  what  was  written 
in  respect  of  the  lack  of  right  of  a  pledgee  to  sell  instru- 
ments for  the  payment  of  money  instead  of  collecting 
them,  was  dictum.  That  question  was  one  of  those 
directly  involved  in  the  case  and  properly  before  the 
court.  Its  disposition  is  conixoUing  in  this  case  where 
the  facts  are  much  stronger  in  favor  of  the  plaintiff. 
(See,  also.  Union  Trust  Co.  v.  Ha^eltine,  supra;  HaUack 
L.  &  M.  Co.  V.  Gray,  19  Colo.  149.) 

It  being  improper  and  unlawful  for  the  defendant  to 
sell  money  his  misconduct  infected  the  sale  of  the  pledged 
stock,  which  under  proper  conditions  might  have  been 
sold.  The  sale  which  he  made  was  a  single,  entire  one 
of  both  stock  and  dividends.  There  is  no  way  by  which 
the  sale  of  the  two  may  be  separated  and  inasmuch  as 
part  of  the  entire  transaction  was  unlawful  the  whole  of 
it  necessarily  becomes  so. 

As  I  stated,  it  has  been  held  as  matter  of  law  '*  that 
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plaintiff  by  her  failure  and  the  failure  of  her  assignor 
to  protest  or  to  assert  that  the  method  of  realizing  upon 
the  uncollected  dividends  by  selling  the  right  to  them 
was  imauthorized  or  wrongful  has  lost  by  waiver  or 
acquiescence  the  right,  if  any,  to  object  to  said  sale." 
It  has  not  directly  been  foimd  as  matter  of  fact  that 
plaintiflF  through  estoppel  or  through  waiver  by  acquies- 
cence has  lost  her  rights  and  there  are  no  other  findings 
which  in  our  opinion  support  this  conclusion  of  law.  A 
consideration  of  what  the  plaintiff  did  is  not  very  material. 
Her  attempt  to  recover  is  based  upon  her  rights  as  a  subse- 
quent assignee  of  her  husband.  But  if  her  conduct  were 
material  it  appears  that  she  in  substance  questioned  the 
right  of  defendant  to  make  the  sale  he  did.  So  far  as  her 
assignor  is  concerned  it  simply  appears  that  after  receipt 
of  defendant's  notice  he  made  no  protest,  that  he  attended 
the  sale  (although  it  does  not  appear  that  either  directly 
or  through  another  he  made  a  bid),  and  that  no  action 
was  brought  by  him  or  upon  his  rights  for  three  or  four 
years.  These  facts  certainly  did  not  justify  the  con- 
clusion as  matter  of  law  which  has  been  made.  We 
think  there  was  no  element  of  estoppel  anywhere  present. 
The  defendant  was  acting  in  hostility  to  the  assignor.  He 
was  proposing,  not  to  act  in  accordance  with  the  wishes 
or  advice  of  the  assignor,  but  to  enforce  the  legal  rights 
of  his  principal.  Defendant  was  chargeable  with  knowl- 
edge of  the  law  which  condemned  the  step  that  he  was 
about  to  take  and  the  pledgor  did  no  act  which  enticed 
him  to  believe  that  the  act  was  lawful  or  that  his  conduct 
would  be  accepted  and  acquiesced  in.  So  far  as  the 
findings  show  each  party  stood  on  his  rights.  The  plain- 
tiff was  under  no  obligation  to  speak  and  there  is  no 
chance  for  the  defendant  to  claim  that  he  has  been 
misled.  {Alsens  A.  P.C.  Works  v.  Degnon  Cont.  Co.y  222 
N.  Y.  34,  37;  Rothschild  v.  Title  Guarantee  &  Trust  Co., 
204  N.  Y.  458;   Newhall  v.  Hatch,  134  Cal.  269,  274; 
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Beechley  v.  BeecfUeyy  134  la.  75;  Sheffield  Car  Co.  v. 
Hydraulic  Co.,  171  Mich.  423;  A^.  Y.  Rubber  Co.  v. 
Rothery,  107  N.  Y.  310;  Shakman  v.  U.  S.  Credit  System 
Co.,  92  Wis.  366;  jMaple  v.  Kussart,  53  Penn.  St.  348; 
Wilmore  v.  SteHer,  137  Ind.  127;  Baker  v.  Seavey,  163 
Mass.  522;  Bamett  v.  Kamp,  258  Mo.  139;  Rudd  v. 
Matthews,  79  Ky.  479.) 

Neither  has  there  been  in  our  opinion  any  such  delay 
of  action  by  the  pledgor  or  the  plaintiff  as  to  sustain  the 
conclusion  as  naatter  of  law  that  there  was  acquiescence  in 
what  had  been  done  and  a  waiver  of  rights  which  might 
have  existed.  A  failure  to  act  in  repudiation  of  some- 
thing which  has  been  done  may  often  be  evidence  of 
acquiescence  and  through  such  delay  there  may  arise 
under  some  circumstances  such  a  condition  of  estoppel  as 
will  prevent  an  injured  party  from  securing  relief.  It  is 
sufficient  to  say  that  in  this  case  we  do  not  find  these 
elements  as  matter  of  law  at  least. 

The  findings  contain  some  e\ddence  that  if  the  divi- 
dends had  been  properly  applied  to  the  payment  of 
Brightson's  indebtedness  and  the  stock  sold  there  would 
have  been  realized  several  thousand  dollars  more  than 
was  realized  by  the  proceedings  which  were  indulged  in, 
and,  therefore,  there  should  be  a  new  trial.  This  being 
so  we  think  that  we  should  indicate  to  some  extent  the 
rule  of  damages  which  should  be  followed  and  our  entire 
dissent  from  the  one  which  plaintiff  is  urging. 

It  is  insisted  that  plaintiff  should  be  allowed  to  recover 
as  damages  the  entire  and  aggregate  amount  made  up 
of  dividends  and  of  the  value  of  the  stock  without  any 
reference  to  the  indebtedness  for  which  the  stock  was 
held.  This,  in  our  opinion,  would  be  a  most  unreasonable 
and  imjust  conclusion.  The  stock  and  dividends  were 
held  as  security  by  the  Claflin  Company  for  a  debt 
which  was  unpaid  and  unquestioned.  If  plaintiff  had 
sued  it  for  the  alleged  conversion  there  is  no  question 
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that  in  proving  her  damages  f  he  would  have  been  com- 
pelled to  make  allowance  for  the  indebtedness  which  was 
a  claim  upon  the  stock  and  payable  out  of  the  proceeds 
of  the  sale.  (Baker  v.  Drake,  53  N.  Y.  211,  220;  Hancock 
V.  Franklin  Ins.  Co.,  114  Mass.  155;  Garlick  v.  James, 
12  Johns.  146;  Baltimore  Marine  Ins.  Co.  v.  Dalrymple, 
25  Md.  269;  Shaw  v.  Ferguson,  78  Ind.  547;  Work  v. 
Bennett,  70  Penn.  St.  484;  Hallack  L.  &  M.  Co.  v.  Gray, 
19  Colo.  149.) 

We  do  not  doubt  that  the  same  rule  in  this  respect 
which  would  have  been  applied  for  the  benefit  of  the 
pledgee  is  apphcable  for  the  benefit  of  defendant  who 
was  acting  for  it  and  in  its  behalf.  It  is  to  be  inferred 
from  the  findings  that  the  proceeds  of  the  sale  were 
applied  to  the  reduction  of  Brightson's  indebtedness. 
The  corporation  would  have  been  entitled  to  apply  to 
the  indebtedness  held  by  it  the  proceeds  of  the  sale  and 
to  have  this  taken  into  account  in  detennining  the 
amount  of  damages  suffered  by  the  wrongful  conduct 
of  the  sale.  When  it  acted  through  the  defendant,  its 
agent  and  representative  and  the  proceeds  were  so  applied,  * 
we  feel  clear  that  this  reduction  with  the  proceeds  of  the 
pledgor's  indebtedness  must  be  taken  into  accoimt  in 
estimating  plaintiff's  damages.  The  real  damages  as  the 
case  now  stands  are  those  which  the  pledgor  suffered 
by  reason  of  an  improper  and  unlawful  sale  as  the  result 
of  which  there  was  realized  a  smaller  sum  than  should 
have  been  reaUzed  for  apphcation  on  his  indebtedneps  or 
for  restoration  to  him  in  case  there  was  a  surplus  over 
and  above  the  indebtedness. 

While  that  question  is  not  now  before  us  and  we  do 
not  intend  to  decide  it  finally  we  have  -doubts  whether  it 
was  necessary  for  the  defendant  to  set  up  these  facts  by 
way' of  answer.  If  they  were  inherent  in  the  evidence 
which  plaintiff  would  be  compelled  to  give  to  prove  her 
damages  it  would  hardly  seem  to  be  necessary  to  set 
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them  up.  We  leave  that  question  for  further  considera- 
tion, if  necessary. 

The  judgments  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event. 

Chase,  Collin,  Cuddeback,  Hogan,  McLaughlin 
and  Crane,  JJ.,  concur. 

Judgments  reversed,  etc. 


Emily  G.  K.  Baumann,  Appellant,  v.  The  Preferred 
Accident  Insurance  Company  of  New  York, 
Respondent. 

Same,  Appellant,  v.  Same,  Respondent. 

Insurance  (accident)  —  application  of  Iniurance  Law  (Cons. 
Laws,  ch.  28,  §  107,  as  amd.  by  L.  1918,  ch.  166,  and  §  68,  as 
amd.  by  L.  1906,  ch.  826). 

1.  The  provision  of  the  Insuranoe  Law  (Cons.  Laws,  ch.  28,  §  107, 
as  amd.  by  L.  1913,  ch.  155)  that  the  falsity  of  any  statement  in  the 
application  shall  not  bar  a  recovery  unless  made  with  intent  to 
deceive  applies  only  to  policies  issued  after  January  1,  1914. 

2.  An  annual  receipt  issued  by  the  company  to  the  insured  on 
the  poUcy  issued  to  him  at  an  earlier  date  for  a  period  of  twelve 
months,  with  the  privilege  of  annual  renewals,  is  not  in  effect  a 
re-issue  of  the  poUcy  so  as  to  brin^:  it  within  the  meaning  and 
operation  of  section  107  of  the  Insurance  Law,  as  amended  in  1913. 

3.  The  provision  of  section  58  of  the  Insurance  Law  that  every 
pohcy  of  insurance  issued  or  delivered  "  on  or  after  January  1,  1907, 
by  any  Ufe  insurance  corporation  shall  contain  the  entire  contract 
between  the  parties  *  *  *  and  all  statements  purporting  to  be 
made  by  the  insured  shall  in  the  absence  of  fraud  be  deemed  repre- 
sentations and  not  warranties,''  is  by  its  express  words  limited  to 
policies  issued  "  by  any  life  insurance  corporation,"  and  has  no 
application  to  accident  insurance. 

Baumann  v.  Preferred  Accident  Ins.  Co,,  174  App.  D^.  871, 
affirmed. 

(Argued  December  11,  1918;  decided  February  25,  1919.) 
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Appeal  in  each  of  the  above-entitled  actions  from  a 
judgment  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  July  5, 
1916,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  verdict  directed  by  the  court. 

The  nature  of  the  actions  and  the  facts,  so  far  as 
material  are  stated  in  the  opinion. 

John  B.  Stanchfieldy  George  M.  Pinney,  Frederick 
W.  Kobbe  and  J.  Arthur  Leve  for  appellant.  In  so  far 
as  the  defendant  company  insured  against  death  by 
accident  as  provided  in  the  policies,  it  is  to  be  deemed 
a  life  insurance  corporation  and  comes  within  the  purview 
of  section  58  of  the  Insurance  Law  (L.  1906,  ch.  326) 
which  took  effect  January  1,  1907.  {Moore  v.  Prudential 
Casualty  Co.,  170  App.  Div.  849.)  Under  section  107 
of  the  Insurance  Law,  as  amended  by  chapter  155,  Laws 
of  1913,  which  became  operative  January  1,  1914,  the 
statement  with  reference  to  prior  insurance  appearing 
in  the  apphcation  and  in  the  policies  sued  on,  even  if 
deemed  to  have  been  made  by  Gustav  Baumann,  was  a 
representation  or  statement  and  not  a  warranty.  {Ogden 
V.  A^.  y.  Mut.  Ins.  Co,  J  8  Bosw.  248;  Hodgson  v.  Preferred 
Ace.  Ins.  Co.,  100  Misc.  Rep.  155;  182  App.  Div.  381; 
Brady  v.  N.  W.  Ins.  Co.,  11  Mich.  425;  Hartford  Fire 
Ins.  Co.  V.  Walsh,  54  111.  167;  Bickford  v.  ^tna  Ins.  Co., 
101  Maine,  130;  MacArthur  v.  U.  S.  Health  &  Accident 
Ins.  Co.,  151  111.  App.  515;  DeJemette  v.  Fidelity  & 
Casualty  Co.,  98  Ky.  563;  Grocery  Co.  v.  U.  S.  Fidelity 
&  Guaranty  Co.,  130  Mo.  App.  430.)  The  incorrect 
statement  as  to  any  prior  rejection  for  life  insurance, 
inserted  by  the  defendant  itself,  and  not  by  Mr.  Baumann, 
was  not,  as  matter  of  law,  material  to  the  risk  assumed 
by  the  defendant  company  in  issuing  the  two  accident 
poUcies  which  insured  Mr.  Baumann  against  death  by 
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accident  alone,  as  therein  provided.  (Richards  on  Ins. 
Law  [3d  ed.],  §  101 ;  Armour  v.  T.  F.  Ins.  Co.,  90  N.  Y. 
450;  Kidder  v.  Order  of  Golden  Cross,  192  Mass.  326; 
MtnaL.  Ins.  Co.  v.  Clay  pool,  128  Ky.  43;  Price  v.  Standard 
L.  &  A.  Ins.  Co. J  90  Minn.  264;  CorUinental  Casualty 
Co.  V.  Owen,  131  Pac.  Rep.  1084;  Life  Ins.  Co.  v.  Judge, 
191  Penn.  St.  484.)  As  the  incorrect  statement  with 
reference  to  Mr.  Banmann's  prior  rejection  for  a  par- 
ticular form  of  life  insurance  was  not  made  by  him  but 
by  the  defendant's  own  agent,  the  policies  should  not 
thereby  be  vitiated,  Mr.  Baumann  having  acted  through- 
out in  perfect  good  faith  and  there  being  no  evidence  that 
the  error  was  ever  brought  to  his  notice.  (Wilder  v. 
P.  M.  A.  Assn.,  14  N.  Y.  S.  R.  365;  Rowley  v.  Empire 
Ins.  Co.,  36  N.  Y.  550;  Mowry  v.  Rosendale,  74  N.  Y. 
360;  GraUan  v.  Met.  Life  Ins.  Co.,  80  N.  Y.  293;  92  N.  Y. 
284;  Miller  v.  Phoenix  Mut.  Life  Ins.  Co.,  107  N.  Y.  301; 
Stemaman  v.  Met  Life  Ins.  Co.,  170  N.  Y.  27;  Mead  v. 
S.  &  W.  F.  Ins.  Co.,  81  App.  Div.  285;  Kenyan  v.  Knights 
Templars  Aid  Assn.,  48  Hun,  283;-  Malara  v.  Prudential 
Ins.  Co.,  147  App.  Div.  578;  Dunbar  v.  Phoenix  Ins. 
Co.,  40  N.  W.  Rep.  386;  Temmink  v.  Met.  Life  Ins.  Co., 
40  N.  W.  Rep.  469.) 

William  D.  Guthrie  and  George  W.  Sill  for  respondent. 
The  insiu-ed  must  be  held  bound  by  the  provisions  of  the 
policies  sued  on.  {Hook  v.  M.  M.  L.  Ins.  Co.,  44  Misc. 
Rep.  478;  139  App.  Div.  922;  Enthoven  v.  American 
Fidelity  Co.,  128  N.  Y.  Supp.  805;  150  App.  Div.  928; 
211  N.  Y.  561  ;Quinlan  v.  P.  W.  Ins.  Co.,  133  N.  Y.  366; 
Carmichael  v.  J.  H.  Mut.  L.  Ins.  Co.,  116  App.  Div. 
291;  May  v.  N.  Y.  S.  R.  F.  Society,  14  Daly,  389;  Taufer 
V.  Brotherhood  of  Painters,  137  App.  Div.  838;  Tilton  v. 
Farmers  Ins.  Co.,  82  Misc.  Rep.  79;  Gioia  v.  Met.  Life 
Ins.  Co.,  97  Misc.  Rep.  380,  383;  Bollard  v.  N.  Y.  L. 
Ins.  Co.,  98  Misc.  Rep.  286;  Lumber    Underwriters  v. 
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Rife,  237  U.  S.  605;  Mutual  Life  Ins.  Co.  v.  HiUon-Green, 
241  U.  S.  613.)  The  proof  of  prior  rejection  by  the 
Penn  Mutual  Life  Insurance  Company  established  a 
breach  of  warranty.  ( Kemp  v.  Good  TemplarSy  64  Hun, 
637;  135  N.  Y.  658;  Gaines  v.  Fidelity  &  Casualty  Co., 
188  N.  Y.  411;  EdingUm  v.  Mtna  Life  Ins.  Co.,  77  N.  Y. 
564;  Clemans  v.  S.  A.  R.  of  G.  F.,  131  N.  Y.  485;  Wolo- 
vrUch  V.  National  Surety  Co.,  152  App.  Div.  14;  Heintz  v. 
Continental  Casualty  Co.,  121  App.  Div.  75;  Desmond 
V.  Supreme  Council,  51  App.  Div.  91;  Enthoven  v. 
American  Fidelity  Co.,  150  App.  Div.  928;  211  N.  Y. 
561;  Feinstein  v.  Massachusetts  Bonding  &  Ins.  Co., 
171  N.  Y.  Supp.  589;  Webb  v.  Security  Mutual  Life  Ins. 
Co.,  126  Fed.  Rep.  635;  Wyss-Thalmann  v.  Maryland 
Casualty  Co.,  193  Fed.  Rep.  55;  Pacific  Mutual  L.  Ins. 
Co.  V.  Closer,  245  Mo.  377;  Bonewell  v.  Northr American 
Accident  Ins.  Co.,  160  Mich.  137.)  Section  107  of  tlTe 
Insurance  Law,  as  amended  by  chapter  155  of  the  Laws 
of  1913,  is  not  appUcable  to  poUcies  issued  and  delivered 
in  1907.  {Enthoven  v.  American  Fidelity  Co.,  128  N.  Y. 
Supp.  805;  150  App.  Div.  928;  211  N.  Y.  561;  Perry  v. 
Prudential  Ins.  Co.,  144  App.  Div.  780;  Caesar  v.  Bernard, 
156  App.  Div.  724;  209  N.  Y.  570;  People  ex  ret.  Beaman 
V.  Feitner,  168  N.  Y.  360;  Standard  A.  &  L.  Ins.  Co.  y. 
Wood,  82  Atl.  Rep.  702;  New  England  F.  &  M.  Ins. 
Co.  V.  Wetmare,  32  HI.  221,  242;  Pitney  v.  Glens  Falls 
Ins.  Co.,  65  N.  Y.  6;  Easton  v.  PickersgiU,  55  N.  Y.  310; 
Grimmer  v.  Tenement  House  Department,  205  N.  Y.  549; 
People  ex  rel.  Werner  v.  Prendergast,  206  N.  Y.  405.) 

CxjDDEBACK,  J.  There  are  two  actions  shown  in  the 
record  upon  policies  of  accident  insurance  issued  by  the 
defendant  to  Gustave  Baumann,  the  plaintiff's  deceased 
husband. 

It  will  be  sufficient  if  what  is  said  here  is  confined 
to  the  policy  in  action  No.  1 .    That  policy  is  one  of  five, 
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of  which  two  were  for  accident  and  three  for  health 
insurance,  issued  to  Baumann  February  27,  1907.  We 
are  not  concerned  with  the  health  poUcies  now.  Bau- 
mann was  accidentally  killed  October  14,  1914,  by  falling 
from  the  roof  of  a  building  in  New  York  city. 

The  pohcies  were  all  issued  on  one  application.  That 
appUcation  showed  in  paragraph  11  the  following: 

"  11.  No  application  ever  made  by  me  for  accident, 
health  or  hfe  insurance  has  been  declined,  except  as 
follows:    No  exceptions." 

The  pohcy  of  insurance  contained  a  schedule  of  war- 
ranties made  up  of  the  statements  in  the  application, 
including  paragraph  eleven  aforesaid.  The  defense  is 
that  this  statement  in  paragraph  eleven  was  a  warranty 
and  was  untrue,  in  that  the  deceased  had  in  the  month 
of  February,  1904,  made  application  to  the  Penn  Mutual 
Life  Insurance  Company  of  Philadelphia  for  a  policy 
of  life  insurance,  and  that  such  appUcation  had  been 
denied  by  the  Penn  Company. 

At  the  close  of  the  evidence  the  trial  judge  directed  a 
verdict  for  the  defendant. 

The  argument  of  the  plaintiff's  counsel  is  that  sub- 
division f,  section  107  of  the  Insurance  Law,  and  also 
section  58  of  the  law  govern  the  case,  and  that  imder 
such  sections,  the  statement  of  the  deceased  that  no 
application  made  by  him  for  accident,  health  or  life 
insurance  had  been  declined,  is  a  representation  and  not 
a  warranty.  Furthermore,  that  it  was  a  question  of  fact 
for  the  jury  to  decide  whether  such  representation  was 
material  or  not,  and  hence  the  trial  court  erroneously 
directed  a  verdict  for  the  defendant. 

Subdivision  f,  section  107  of  the  Insurance  Law  (Cons. 
Laws,  ch.  28),  reads  as  follows: 

"  Subdivision  f.  The  falsity  of  any  statement  in  the 
application  for  any  policy  covered  by  this  section  shall  not 
bar  the  right  to  recover  thereunder  unless  such  false 
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statement  was  made  with  actual  intent  to  deceive  or 
unless  it  materially  affected  either  the  acceptance  of  the 
risk  or  the  hazard  assumed  by  the  insurer/' 

Section  107  of  the  Insurance  Law,  by  its  opening 
sentence,  applies  only  to  poUcies  issued  after  January  1, 
1914.  The  policy  to  Baumann  in  this  case  was  issued 
in  1907.  On  the  face  of  it,  section  107  does  not  apply 
to  Baimiann's  policy.  But  the  plaintiff  insists  that  the 
renewal  of  the  policy  on  February  6,  1914,  was  in  effect 
a  re-issue  of  the  poUcy  as  of  that  date,  and  hence  sub- 
division f  applies. 

If  the  renewal  receipt  issued  to  Baumann  in  1914  was 
a  re-issue  of  the  policy  of  insurance,  and  the  policy  in 
consequence  is  covered  by  subdivision  f  of  section  107, 
then  it  must  also  be  true  that  the  policy  is  covered  by  the 
other  subdivisions  of  the  section.  It  must  follow  further- 
more, as  a  general  rule,  that  all  policies  of  accident  and 
health  insurance  continued  in  force  by  renewal  certificates 
issued  after  January  1,  1914,  are  covered  by  section 
107. 

Section  107  is  in  the  main  a  new  section  added  to  the 
Insurance  Law  in  1913  (L.  1913,  ch.  155)  establishing 
certain  standard  provisions  to  be  inserted  in  health  and 
accident  insurance  policies  issued  after  January  1,  1914, 
and  laying  down  certain  rules  to  be  observed  in  the 
construction  and  interpretation  of  such  policies.  It  was 
not  to  be  expected  that  poUcies  previously  issued  under 
other  and  different  statutes  would  conform  to  the  pro- 
visions of  the  new  section.  In  fact,  it  was  designed  to 
effect  a  change  in  the  form  and  substance  of  health  and 
accident  policies,  and  make  those  thereafter  issued  more 
favorable  to  the  insured.  The  old  policies  continued  in 
force  by  renewal  certificates  could  not  conform  to  section 
107  without  being  re-drawn,  and  no  intention  is  mani- 
fested in  the  statute  to  touch  the  policies  at  the  time 
in  force. 
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In  the  present  case,  the  policy  of  insurance  is  not  set 
out  in  full  in  the  record,  but  so  far  as  it  appears,  the 
policy  does  not  contain  any  considerable  part  of  the 
many  standard  provisions  prescribed  by  section  107.  For 
example,  it  does  not  say,  as  section  107  requires,  that 
the  poUcy  contains  the  entire  contract  of  insurance,,  or  a 
provision  for  the  reinstatement  of  the  policy  in  case  it 
becomes  subject  to  avoidance  for  default  in  payment 
of  the  agreed  premium.  Neither  does  it  appear  that  the 
policy  is  printed  in  the  style  and  type  required  by  section 
107,  and  the  provision  for  insuring  the  beneficiary  seems 
to  be  in  direct  conflict  with  subdivision  b  of  section 
107,  which  says  no  poUcy  shall  insure  more  than  one 
person. 

The  policy  issued  to  Baimiann  in  1907,  it  is  true, 
insured  him  only  for  a  period  of  twelve  months,  but  it 
contemplated  an  annual  renewal  and  provided  that  certain 
benefits  and  advantages  would  accrue  to  the  insured  in 
the  subsequent  years  during  which  the  policy  might  be 
continued.  The  amoimt  of  insurance  increased  very 
materially  the  longer  the  poUcy  was  in  force.  It  was 
kept  aUve  by  renewal  certificates  issued  annually.  The 
renewal  certificate  issued  in  1914  says  that  in  considera- 
tion of  the  premiimi  paid,  the  insurance  company  "  does 
hereby  continue  in  force  "  the  policy  (describing  it)  for 
one  year,  subject  to  all  its  terms  and  provisions,  not  the 
terms  and  provisions  of  section  107.  The  renewal  cer- 
tificate is  simply  a  contract  to  continue  in  force  a  pre- 
existing policy  of  insurance. 

Section  58  of  the  Insurance  Law,  the  other  section  on 
which  the  plaintiff's  counsel  bases  his  argument,  reads  in 
part  as  follows: 

"  §  58.  Every  poUcy  of  insurance  issued  or  delivered 
within  the  state  on  or  after  January  1,  1907,  by  any 
life  insurance  corporation  doing  business  within  the  state 
shall  contain  the  entire  contract  between  the  parties 
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*  *  *  and  all  statements  purporting  to  be  made  by 
the  insured  shall  in  the  absence  of  fraud  be  deemed 
representations  and  not  warranties." 

By  its  express  words,  this  section  is  limited  to  poUcies 
issued  "  by  any  life  insurance  corporation."  The  defend- 
ant is  an  accident  insurance  corporation  and  the  poUcy 
issued  to  Baumann  was  an  accident  policy  and  covered 
the  life  of  the  insured  only  when  death  resulted  from 
bodily  injury  effected  solely  through  external,  violent  or 
accidental  means. 

It  seems  impossible  that  the  experienced  insurance  men 
who  framed  the  Insurance  Law  failed  for  a  moment  to  have 
in  mind  the  distinction  between  life  insurance  and  accident 
insurance.  The  law  is  full  of  provisions  which  distinguish 
between  them.  Even  in  popular  speech,  life  insurance 
and  accident  insurance  mean  entirely  different  things. 

Section  58  of  the  Insurance  Law,  relating  to  warranties 
or  representations  in  hfe  insurance  pohcies,  seems  to  be 
a  section  corresponding  with  subdivision  f  and  other 
subdivisions  of  section  107  relating  to  accident  and 
health  insurance. 

It  is  sufficient  to  say  that  accident  insurance  is  not 
within  the  language  of  section  58  and  could  not  have 
been  within  the  contemplation  of  its  framers. 

The  plaintiff's  counsel  cites  no  authoritative  decision 
to  sustain  his  construction  of  the  Insurance  Law,  but 
applying  the  ordinary  rules  of  statutory  construction, 
sections  107  and  58  do  not  cover  the  plaintiff's  case. 

The  statement,  therefore,  in  paragraph  11  of  the 
application,  where  the  insured  said,  "  No  apphcation  ever 
made  by  me  for  accident,  health  or  life  insurance  has 
been  declined,  except  as  follows:  No  exceptions,"  must 
be  taken  and  construed  as  a  warranty.  Confessedly,  the 
statement  was  untrue  and  the  breach  of  warranty  is 
fatal  to  the  plaintiff's  cause  of  action.  {Gaines  v.  Fidelity 
&  Casualty  Co.  of  N.   7.,  188  N.  Y.  411,  415;  Foot  v. 
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^tna  Life  Ins.  Co.,  61  N.  Y.  571.)  As  Judge  Gray 
said  in  the  Gaines  case: 

*'  The  parties  to  this  contract  had  the  right  to  make 
any  statements  of  fact  material  thereto  and  conditions 
precedent  to  any  habiUty  thereupon,  all  things  being 
equal  at  the  time  in  their  attitude  to  each  other,  and 
if  they  proved  false  the  contract  was  avoided. '* 

The  conclusion  reached  makes  it  imnecessary  to  con- 
sider any  of  the  other  points  raised  by  the  plaintifif's 
counsel,  except,  perhaps,  one.  The  plaintiff^s  counsel 
argues  in  the  one  point  referred  to,  that  the  statement 
in  Baumann's  application  that  he  had  never  been  refused 
life,  health  or  accident  insurance  was  in  fact  placed 
there  by  the  defendant.  It  appears  that  the  application 
signed  by  Baumann  and  dehvered  to  the  defendant 
contained  a  statement  that  no  apphcation  had  ever  been 
declined  and  that  the  defendant's  officers  with  a  rubber 
stamp  added  the  two  words,  "  No  exceptions.''  I  do 
not  think  these  facts  support  the  counsel's  argument. 
The  stamping  of  the  words  ^'  No  exceptions  "  after  the 
statement  simply  emphasized  its  materiality  in  the  minds 
of  the  defendant's  officers.  They  called  the  attention 
of  any  one  examining  the  paper  to  the  representation 
and  said  in  effect,    "  N.  B.   He  makes   no  exceptions." 

I  recommend  that  the  judgment  in  each  case  be 
affirmed,  with  costs. 

HiscocK,  Ch.  J.,  Chase,  Cardozo,  Pound  and 
Andrews,  JJ.,  concur;  Collin,  J.,  not  voting. 

Judgments  affirmed. 
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The  People  op  the  State  op  New  York,  Respondent, 

V.  Joseph  Taleisnik,  Appellant. 

Crimes  —  seduction  —  evidence  —  indictment  for  seduction 
under  promise  of  marriage  —  corroboration  required  to  support 
testimony  of  complainant  —  Judgment  of  conviction  reversed 
on  ground  that  corroborating  evidence  is  insufficient. 

1.  It  is  required  by  way  of  corroboration  of  the  testimony  of  a 
complainant  on  the  trial  of  an  indictment  for  seduction  under  promise 
of  marriage  (Penal  Law,  §  2177)  that  there  should  be  some  fact  deposed 
to,  indei>endently  altogether  of  the  evidence  of  the  complainant,  which, 
taken  by  itself,  leads  to  the  inference  not  only  that  a  crime  has  been 
committed,  but  that  the  prisoner  is  implicated  in  it.  Such  corrobora- 
tion must  be  of  a  character  which  tends  to  prove  the  defendant's 
guilt  by  connecting  him  with  the  crime,  and  if  there  be  no  such 
evidence  tending  to  connect  the  defendant,  a  question  of  law  is  pre- 
sented reviewable  by  this  court.  The  corroborating  evidence  must 
be  such  as  tends  to  connect  the  defendant  with  the  sexual  act. 

2.  The  defendant  was  convicted  of  the  crime  of  seduction  under 
promise  of  marriage  (Penal  Law,  §  2175),  and  judgment  of  conviction 
has  been  unanimously  affirmed  by  the  Appellate  Division.  The 
woman  testified  that  under  a  psomise  of  marriage  defendant  seduced 
her  and  detailed  the  ciroiunstances.  She  also  stated  that  the  accused 
accompanied  her  to  a  doctor's  office  where  he  admitted  that  she  was 
his  wife.  The  doctor  was  called  and  stated  that  the  woman  called 
with  a  man  who  represented  himself  to  be  her  husband  but  whom  he 
failed  to  identify  as  the  defendant.  The  court  refused  a  request  to 
chaige  the  jury  that  they^  could  not  consider  the  testimony  of  the 
doctor  or  any  part  of  it  as  being  corroborative  evidence.     Hddj  error. 

3.  A  witness  testified  that  in  response  to  a  question  as  to  the  time 
of  his  marriage  to  complainant,  defendant  stated  that  "  physically, 
spiritually,  bodily  and  morally  they  were  married,  ritually  they 
would  be  married  very  soon."  The  court  erroneously  refused  to 
chaige  the  jury  that  if  these  words  were  employed,  still  **  if  thoy 
find  that  they  were  used  at  a  time  and  under  such  circumstances  as 
to  indicate  that  they  were  not  intended  by  the  defendant  as  an 
assertion  that  he  had  had  sexual  intercourse  with  the  prosecutrix, 
that  they  cannot  then  consider  such  testimony  as  being  corroborating 
evidence  of  the  act  of  sexual  intercoiu"se.*' 

People  v.  Tcdeienik,  186  App.  Div.  905,  reversed. 

(Argued  January  20,  1919;  decided  February  25,  1919.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  November  15,  1918,  which  affirmed  a  judgment  of 
the  Kings  County  Court  rendered  upon  a  verdict  con- 
victing the  defendant  of  the  crime  of  seduction  under 
promise  of  marriage. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Robert  H.  Elder  and  Otho  S.  Bowling  for  appellant. 
The  court  erred  in  refusing  to  charge  this  request:  "  I 
request  your  Honor  to  charge  that  they  cannot  consider 
the  testimony  of  Dr.  Huber,  or  any  part  of  it,  a&  being 
corroborating  evidence  in  this  case.''  (Code  Crim. 
Pro.  §  399;  Penal  Law,  §§  2013,  2177;  3  Wigmore  on  Ev. 
§§2059-2062;  People  v.  Fanna;  134  App.  Div.  110; 
People  V.  Cole,  134  App.  Div.  759.) 

Harry  E.  Lewis j  District  Attorney  {John  E.  Ruston  and 
Harry  G.  Anderson  of  counsel),  for  respondent.  The 
court  properly  admitted  the  testimony  of  Dr.  Huber 
and  properly  refused  to  charge  the  jury  that  they  could 
not  consider  the  same  as  being  corroborative  evidence. 
{People  V.  Sweeney,  213  N.  Y.  37;  Cronin  v.  Lord,  161 
N.  Y.  90;  Wilson  v.  K.  C.  El  R.  R.  Co.,  114  N.  Y.  487; 
People  V.  Fernandez  J  35  N.  Y.  49;  Siedenspinner  v.  Met. 
Life  Ins.  Co.,  175  N.  Y.  95;  Ostrander  v.  Snyder ,  73 
Hun,  378;  148  N.  Y.  757;  1  Jones'  Comm.  on  Ev.  893; 
Deal  V.  State,  140  Ind.  354;  People  v.  0' Sullivan,  104 
N.  Y.  481;  People  v.  Page,  162  N.  Y.  272;  People  v. 
OTarreU,  175  N.  Y.  323.) 

Crane,  J.  Two  refusals  of  the  trial  court  to  charge 
the  jury  in  this  case  have  raised  such  substantial  points 
of  law  that  they  require  careful  consideration  irrespective 
of  what  we  may  think  of  the  defendant's  guilt. 

The  defendant  was  convicted  of  the  crime  of  seduction 
in  the  County  Court  of  Kings  county  and  sentenced  to 
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the  penitentiary.  The  judgment  has  been  unanimously 
affirmed  by  the  Appellate  Division.  The  prosecutrix, 
named  Helen  Levine,  was  a  trained  nurse,  twenty-three 
years  of  age,  residing  with  her  sister  and  brother-in-law 
at  663  Howard  avenue  in  the  borough  of  Brooklyn,  city 
of  New  York  —  a  four-room  apartment.  The  defendant, 
thirty-four  years  of  age,  was  in  the  newspaper  business, 
residing  in  the  same  borough.  That  the  parties  had 
become  engaged  to  be  married  was  established  beyond 
doubt.  Both  families  were  acquainted  with  their  inten- 
tions. Presents  had  been  given  and  the  trousseau 
partially  prepared.  For  some  reason  the  man  refused 
to  marry  the  woman  and  she  repaired  to  the  Police  Court 
and  swore  out  a  warrant,  charging  him  with  havmg 
seduced  her.  She  testified  that  on  the  night  of  June  7th, 
1917,  in  the  bedroom  of  her  apartment  the  defendant  under 
the  promise  of  this  marriage  persuaded  her  to  have  ilUcit 
relations  with  him,  and  that  the  act  was  repeated  on 
occasions  thereafter.  She  did  not  become  pregnant  and 
the  first  knowledge  that  others  had  of  the  improper  rela- 
tionship was  the  public  statement  of  the  woman. 

The  corroboration  of  her  story  was  attempted  in  three 
different  ways:  First,  by  the  defendant's  supposed 
acknowledgment  of  the  deed  in  a  casual  conversation 
while  at  the  table  with  the  family.  Second,  by  his  alleged 
failure  to  specifically  deny  having  had  intercourse  with 
her  when  asked  by  his  friends  to  marry  the  girl  whom 
they  said  he  had  ruined.  And  third,  by  the  testimony 
of  a  doctor  who  says  that  Helen  Levine  called  at  his 
house  for  a  vaginal  examination  with  some  man  whom 
he  could  not  identify. 

The  woman  testified  that  she  in  company  with  the 
defendant  called  upon  Dr.  Frederick  W.  Huber  at  his 
office,  113  East  Broadway,  New  York  city,  to  make 
inquiries  regarding  certain  pains  which  she  felt  internally 
—  not  from  fear  of  pregnancy  —  and  that  the  defendant 
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said  she  was  his  wife.  The  doctor  testified  that  the 
man  who  called  represented  himself  to  be  the  husband  of 
the  woman. 

The  pertinent  questions  to  this  witness  and  the  answers 
are  these: 

"  Q.  Do  you  remember  that  Miss  Levine  visited  your 
office  in  company  with  a  man? 

"  A.  I  do. 

"  Q.  Are  you  able  to  identify  the  man  that  she  came 
with  on  that  occasion? 

"  A.  No,  sir. 

"  Q.  Will  you  look  at  the  defendant  and  state  whether 
or  not  he  is  the  man. 

'*  A.  I  could  not  state  that." 

The  defendant  was  in  no  way  identified  as  the  man  who 
called  with  the  prosecutrix  except  by  her  word.  Yet 
Dr.  Huberts  testimony  was  submitted  to  the  jury  as 
evidence  corroborating  her  account  of  the  defendant's 
intercourse  with  her. 

At  the  close  of  the  charge  this  request  was  made  by  the 
defendant's  counsel: 

"  I  request  your  Honor  to  charge  that  they  cannot 
consider  the  testimony  of  Dr.  Huber  or  any  part  of  it 
as  being  corroborative  evidence  in  this  case. 

"The  Court:  Refused.'' 

The  question  presented  by  this  ruUng  is,  therefore,  as 
follows : 

The  woman  testifies  that  under  a  promise  of  marriage 
a  man  seduced  her  and  details  the  circumstances.  She 
also  states  that  the  accused  accompanied  her  to  a  doctor's 
office  where  he  admitted  his  guilt.  Her  evidence  alone  is 
insufficient;  this  is  readily  acknowledged.  She  cannot 
create  corroboration  by  multipljdng  incidents  and  events. 
The  doctor  is  called  who  states  that  the  woman  called 
with  some  man,  but  he  fails  to  identify  the  defendant  and 
in  fact  does  not  identify  him. 
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How  possibly  does  this  corroborate  the  woman's 
statement  that  the  man  she  brought  there  was  the 
defendant?  Does  this  testimony  of  the  doctor  identify 
the  defendant  or  tend  to  connect  him  with  the  offense? 
The  only  word  we  have  that  the  defendant  was  present  in 
the  doctor's  office  is  the  word  of  the  woman.  His  con- 
nection with  the  case  is  dependent  entirely  upon  her 
story.  This  is  not  slight  evidence  of  corroboration;  it 
is  no  evidence  whatever. 

Section  2177  provides  that  no  conviction  can  be  had 
for  seduction  under  promise  of  marriage  upon  the  testi- 
mony of  the  female  seduced  unsupported  by  other 
evidence.  The  other  evidence  must  tend  to  connect  the 
defendant  with  the  conmiission  of  the  crime,  as  stated  in 
section  399  of  the  Code  of  Criminal  Procedure  regarding 
thie  testimony  of  accomplices.  {People  v.  Plaihj  100 
N.  Y.  590.)  In  People  v.  OTarreU  (175  N.  Y.  323,  325) 
it  was  said  of  corroborating  evidence: 

"  What  appears  to  be  required  is,  that  there  should  be 
some  fact  deposed  to,  independently  altogether  of  the 
evidence  of  the  accomplice,  which,  taken  by  itself, 
leads  to  the  inference  not  only  that  a  crime  has  been 
conunitted,  but  that  the  prisoner  is  implicated  in  it." 

It  was  also  said  that  corroboration  must  be  of  a  char- 
acter which  tends  to  prove  the  defendant's  guilt  by 
connecting  him  with  the  crime,  and  that  if  there  be  no 
such  evidence  tending  to  connect  the  defendant,  a  question 
of  law  is  presented  reviewable  by  this  court. 

In  crimes  of  this  nature  the  woman  must  be  corroborated 
in  two  particulars:  First,  as  to  the  marriage;  second, 
as  to  the  seduction.  The  corroborating  evidence  upon 
this  latter  point  must  be  such  as  tends  to  connect  the 
defendant  with  the  sexual  act.  {People  v.  Page,  162 
N.  Y.  272;  People  v.  Hooghkerk,  96  N.  Y.  149-162.) 
In  People  v.  Cole  (134  App.  Div.  759)  it  was  said  of  a 
doctor's    testimony    regarding    the    pregnancy    of    the 
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woman  that  it  simply  proved  that  she  had  had  sexual 
intercourse  with  some  man,  but  was  not  corroborative 
of  the  plaintiff's  testimony  against  the  defendant.  The 
court  in  People  v.  Flaherty  (27  App.  Div.  535-546),  a 
trial  for  rape,  charged  the  jmy  "  the  fact  that  the  child 
was  bom  is  no  evidence  corroborating  the  claim  of  the 
people  that  this  defendant  is  the  guilty  man."  This  was 
held  to  be  correct.  This  case  was  reversed  in  162  New 
York,  532,  but  this  point  was  not  mentioned.  The  rule  in 
Massachusetts  as  stated  in  Commonwealth  v.  Holmes 
(127  Mass.  424)  is  not  quite  in  accord  with  our  own, 
although  it  is  intimated  that  in  charging  juries  the 
practice  is  the  same. 

The  measure  of  corroboration  required  in  the  so-called 
sexual  crimes  (Penal  Law,  sections  2013,  2177,  2460, 
subdivision  9)  is  more  than  that  demanded  by  section  395 
of  the  Code  of  Criminal  Procediu^  respecting  confessions. 
The  confession  of  a  defendant  is  not  sufficient  to  warrant 
his  conviction  without  additional  proof  that  the  crime 
charged  has  been  committed.  The  independent  proof 
need  only  establish  the  corpus  delicti;  it  need  not  connect 
or  tend  to  connect  the  defendant  with  it.  (People  v. 
Deacons,  109  N.  Y.  374,  378;  People  v.  Roach,  215  N.  Y. 
592,  600.) 

That  the  prosecutrix  had  with  her  some  man  as  her 
husband  was  no  evidence  of  corroboration  against  this 
defendant,  unidentified. 

As  the  other  evidence  of  corroboration  in  this  case  was 
somewhat  sUm  at  the  best,  it  cannot  be  said  that  this 
error  in  the  refusal  to  charge  was  harmless. 

Neither  can  it  be  said  that  the  request  only  applied  to 
corroboration  of  the  prosecutrix  generally  and  not  to  the 
element  of  seduction.  The  request  was  preceded  by 
the  following,  which  was  charged  by  the  court: 

"  I  request  your  Honor  to  charge  the  jury  that  the  law 
is  that  before  they  can  convict  they  must  find  such 
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corroborating  evidence  in  this  case,  both  as  to  the  fact 
that  there  was  sexual  intercourse  and  that  there  was  a 
promise  of  marriage  which  was  used  to  accomplish 
the  sexual  intercourse/' 

After  this  follows  the  request  above  quoted  and  about 
which  I  am  writing.  It  is  clear  to  see,  therefore,  that  the 
corroboration  referred  to  was  the  corroboration  of  the 
testimony  required  by  the  Penal  Law. 

Just  what  is  meant  by  general  corroboration  as  dis- 
tinguished from  that  required  by  section  2177  I  do  not 
quite  comprehend.  The  posing  of  some  man  as  the 
lady's  husband  without  identifying  him  in  any  way  is 
neither  corroboration  of  the  promise  to  marry  or  of 
intercourse  as  against  the  defendant.  What  does  it 
corroborate?  If  the  doctor  had  said  she  were  pregnant, 
his  testimony  might  help  to  establish  that  she  had  been 
with  some  man,  so  too,  if  he  had  said  that  she  were  no 
longer  a  virgin.  But  there  is  no  such  evidence  in  this 
case.  The  doctor  fails  to  give  the  result  of  his  physical 
examination,  merely  repeating  Miss  Levine's  conversation 
with  him,  and  his  advice  to  them  in  these  words: 

"  I  told  him  what  was  to  be  done,  or  I  said  if  she  was 
willing  to  suffer  pain  a  little  longer,  it  probably  may  pass 
off.''  In  fact  it  is  apparent  that  the  evidence  of  the 
doctor  was  only  sought  for  the  purpose  of  proving  an 
acknowledgment  by  Miss  Levine's  companion  that  he 
was  her  husband. 

Such  attempted  corroboration  comes  fairly  within  this 
sentence  from  the  Page  case:  ''A  witness  cannot 
generally  be  corroborated  by  proving  declarations  made 
out  of  court  of  the  same  facts  testified  to  in  court." 
(p.  275.) 

One  other  request  was  made  which  we  also  think  should 
have  been  charged.  It  appeared  from  the  testimony  of 
one  Mildred  Slote  that  she  was  at  the  dining-room  table 
having  a  meal  with  Miss  Levine  and  Mr.   and  Mrs. 
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Levine  and  the  baby  when  the  defendant  who  was 
present  stated  in  reply  to  a  question  as  to  the  time  of  his 
marriage  with  Miss  Levine  that 

"  Physically,  spiritually,  bodily  and  morally  they  were 
married,  ritually  they  would  be  married  very  soon." 

No  attention  apparently  was  given  to  this  remark  by 
any  one  present;  the  conversation  went  on  just  the  same 
without  comment.  It  was  said  upon  the  trial  that  this 
was  a  confession  by  the  defendant  of  his  guilt  and  an 
acknowledgment  of  sexual  intercourse  with  Miss  Levine. 
The  court  was  asked  to  charge  as  follows: 

"  I  ask  your  Honor  to  charge  that  if  they  find  that  the 
words  '  spiritually,  physically  and  morally  married ' 
were  employed,  still,  if  they  find  that  they  were  used 
at  a  time  and  under  such  such  circumstances  as  to  indicate 
that  they  were  not  intended  by  the  defendant  as  an 
assertion  that  he  had  had  sexual  intercourse  with  the 
prosecutrix,  that  they  cannot  then  consider  such  testi- 
mony as  being  corroborating  evidence  of  the  act  of 
sexual  intercourse. 

"The  Court:  Refused." 

If  the  statement  made  by  the  defendant  were  meaning- 
less or  stated  as  a  joke,  or  under  such  circumstances  as  to 
indicate  to  any  one  that  it  was  not  a  confession  of  guilt, 
certainly  the  jury  would  not  be  justified  in  considering  it 
as  corroboration  or  as  an  admission  of  a  fact.  To  refuse 
this  request  in  our  opinion  was  error.  People  will 
indulge  occasionally  in  silly  talk  and  joke  by  exaggeration. 
Such  remarks  could  not  be  taken  as  admissions  of  actual 
occurrences  if  so  stated  that  nobody  would  or  did  believe 
them.  The  request,  we  see,  assumes  them  to  be  so  spoken. 
The  next  request,  which  was  charged,  did  not  cure  this 
error,  as  the  jury  were  simply  told  that  they  might 
determine  for  themselves  what  the  words  meant.  If  they 
should  determine,  however,  that  they  meant  nothing  — 
mere  idle  talk  —  yet,  the  court  said  they  could  use  them 
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as  corroborating  evidence  required  by  the  law.  This 
is  what  the  two  requests  amount  to  read  together. 

We  need  not  discuss  the  other  exceptions.  SuflBcient 
has  been  stated  to  lead  us  to  the  conclusion  that  a  new 
trial  should  be  granted.  All  that  Miss  Levine  says  may 
be  true  —  the  defendant  did  not  take  the  stand  and  her 
story  is  not  improbable  or  suspicious.  Yet  the  law  for 
years  has  required  that  the  most  likely  story  of  the 
woman  in  these  cases  must  be  corroborated,  and  we  are 
not  justified  in  weakening  this  wise  provision  in  order  to 
reach  a  man  whom  all  may  think  to  be  in  the  wrong. 

The  judgment  should  be  reversed  and  a  new  trial 
granted. 

McLaughlin,  J.  (dissenting).  The  defendant  wa3  con- 
victed of  the  crime  of  seduction  under  promise  of  marriage. 
The  judgment  of  conviction  has  been  unanimously 
affirmed  by  the  Appellate  Division  and  defendant  now 
appeals  to  this  court. 

The  statute  under  which  the  conviction  was  obtained 
provides  as  follows:  "  A  person  who,  under  promise  of 
marriage,  *  *  *  seduces  and  has  sexual  intercourse 
with  an  unmarried  female  of  previous  chaste  character, 
is  punishable  by  imprisonment  for  not  more  than  five 
years,  or  by  a  fine  of  not  more  than  $1,000,  or  both." 
(Penal  Law,  section  2175.)  A  convirtion,  however, 
cannot  be  had  upon  the  testimony  of  the  female  seduced, 
unsupported  by  other  evidence.  (Penal  Law,  section 
2177.)  The  unanimous  affirmance  of  the  judgment  of 
conviction  by  the  Appellate  Division  conclusively  estab- 
lishes, so  far  as  this  court  is  concerned,  that  the  testi- 
mony of  the  female  seduced  was  supported  by  other 
evidence.  {People  v.  Willetl,  213  N.  Y.  368;  People  v. 
Sweeney,  213  N.  Y.  37.) 

But  it  is  urged  that  certain  errors,  to  which  exceptions 
32 
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were  taken,  were  committed  at  the  trial  which  call  for  the 
reversal  of  the  judgment  of  conviction.  Only  two  of 
these  aUeged  errors  are  relied  upon  in  the  opinion  of 
Judge  Crane  and  they  seem  to  me  to  be  the  only  ones 
of  sufficient  importance  to  merit  consideration.  The  first 
relates  to  a  request  to  charge  with  reference  to  the  testi- 
mony of  Doctor  Huber  and  the  second  to  a  request  to 
charge  with  reference  to  the  testimony  of  the  witness 
Slote.  These  two  alleged  errors  will  be  considered  in  the 
order  named,  but  in  order  to  appreciate  what  seems  to 
me  to  be  a  proper  consideration  of  them  it  is  necessary  to 
briefly  consider  some  of  the  evidence  set  out  in  the  record. 
Helen  Levine  in  April,  1917,  then  between  twenty-one 
and  twenty-two  years  of  age,  after  a  short  courtship 
accepted  defendant's  offer  of  marriage.  The  engagement 
was  publicly  announced.  It  was  recognized  and  generally 
understood  by  the  inmiediate  relatives  and  friends  of  both 
of  the  parties.  The  defendant  after  the  engagement 
treated  Miss  Levine  as  a  prospective  bride.  He  frequently 
called  upon  her,  took  her  to  places  of  amusement,  gave 
her  money  from  time  to  time,  also  different  articles  of 
clothing  and  in  a  general  way  assisted  her  in  selecting 
and  obtaining  her  wedding  trousseau.  The  relation  thus 
started,  according  to  her  testimony  (defendant  was  not 
sworn  at  the  trial  nor  was  any  witness  produced  in  his 
behalf),  continued  until  the  night  of  the  seventh  of 
June  following  the  engagement  when  he  took  her  to  a 
theatre.  On  their  return  to  her  home,  which  was  in  her 
brother-in-law's  apartment,  he  went  with  her  to  her  bed- 
room where  he  had  frequently  been  before  and  induced 
her,  in  view  of  their  prospective  marriage,  to  have  sexual 
intercourse  with  him.  She  testified  that  the  act  caused 
her  much  pain  and  discomfort,  which  fact  was  made 
known  to  him  and  shortly  thereafter,  at  his  suggestion, 
they  consulted  Doctor  Huber,  a  physician  in  the  city  of 
New    York.    Upon    entering    the    doctor's    office,    the 
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defendant  stated  to  him  that  the  woman  was  his  wife  and 
that  she  experienced  severe  pain  when  sexual  intercourse 
took  place  and  that  they  had  come  to  him  for  the  purpose 
of  ascertaining  what  the  trouble  was.  The  doctor  took 
her  into  a  private  room  in  the  office  and  made  an  examina- 
tion of  her  person,  at  the  conclusion  of  which  he  stated  to 
both  of  them  that  the  cause  of  the  pain  and  discomfort 
was  not  unconmion  with  young  girls  recently  married; 
that  it  could  be  relieved  by  treatment,  but  if  she  could 
put  up  with  it  for  a  short  time,  in  his  opinion,  it  would 
disappear;  that  thereupon  they  left  agreeing  to  return, 
which  they  never  did 

Doctor  Huber  was  sworn  as  a  witness  and  he  cor- 
roborated the  testimony  of  the  complaining  witness  as  to 
her  visit  to  his  office  with  a  man,  what  was  said,  the 
examination  which  he  made  of  her  person  and  the  advice 
which  he  gave.  He  was  then  asked  if  he  could  identify 
the  defendant  as  the  man  who  accompanied  her  to  his 
office  and  he  said  he  could  not.  He  did  state,  however, 
that  he  had  known  Miss  Levine  for  upwards  of  fifteen 
years  and  that  the  occasion  in  question  was  the  only 
time  she  had  been  to  his  office  with  a  man,  which  also 
corroborated  her  statement  to  the  same  effect. 

In  submitting  the  case  to  the  jury  the  trial  court  was 
requested  to  charge  that  the  jury  could  not  "  consider  the 
testimony  of  Doctor  Huber  or  any  part  of  it  as  being 
corroborating  evidence  in  this  case.''  The  request  was 
refused  and  an  exception  taken.  I  think  the  request  was 
properly  refused.  It  was  equivalent  to  a  motion  to  strike 
out  all  of  Doctor  Huberts  testimony  and  there  certainly 
was  in  it  some  evidence  of  corroboration.  His  testimony, 
as  to  the  examination  he  made  and  what  the  examination 
disclosed,  was  admissible  as  showing  a  circumstance 
which  tended  to  corroborate  her  testimony  as  to  the 
illicit  intercourse  with  the  defendant.  That  such  testi- 
mony was  admissible  is  established  by   People  v.  Orr 
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(92  Hun,  199;  affinned,  on  opinion  below,  149  N.  Y.  616). 
Nor  does  the  decision  in  People  v.  Page  (162  N.  Y.  272) 
hold  otherwise.  In  this  connection,  it  may  be  a  matter  of 
interest  to  note  that  the  sentence  quoted  from  the 
opinion  in  the  Page  case  by  Judge  Crane  did  not  receive 
the  approval  of  a  majority  of  the  court.  Indeed,  a 
majority  of  the  court  did  not  approve  of  the  opinion. 
Only  two  members  agreed  with  the  writer  of  the  opinion; 
two  concurred  in  the  result;  one  dissented  and  the 
seventh  did  not  sit 

It  has  many  times  been  held  in  prosecutions  for  rape 
that  it  is  proper  to  show  the  physical  condition  of  the 
person  raped,  not  that  such  physical  condition  tends  to 
show  the  prepetrator  of  the  crime  but  that  the  crime  has 
been  committed.  So  here  it  was  competent  for  the 
People  to  show  by  an  examination  of  the  complaining 
witness  made  within  a  very  short  time  after  the  offense 
is  alleged  to  have  taken  place,  that  some  one  had  had 
illicit  intercoiu'se  with  her  and  to  this  extent,  at  least, 
Doctor  Huberts  testimony  corroborated  her.  It  tended 
to  show  or  at  least  the  jury  would  have  had  a  right  to 
draw  an  inference  that  she  had  recently  had  illicit  inter- 
course with  some  man,  and  from  that  and  the  other 
evidence  in  the  case  that  the  defendant  was  the  person. 

The  second  alleged  error,  as  indicated,  relates  to  a 
request  to  charge  with  reference  to  the  testimony  of  the 
witness  Slote.  In  this  connection  it  appears  that 
sometime  after  the  crime  is  alleged  to  have  been  com- 
mitted, and  when  it  may  fairly  be  inferred  that  there  were 
rumors  as  to  the  danger  of  the  engagement  being  broken, 
the  witness  Slote  while  taking  lunch  with  the  defendant, 
the  complaining  witness  and  several  other  persons,  asked 
the  defendant  when  he  was  going  to  be  married  to  Miss 
Levine  and  he  replied,  according  to  her  testimony, 
"  physically,  spiritually,  bodily  and  morally  they  were 
married,  ritually  they  will  be  married  very  soon."     The 
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court  was  asked  to  charge,,  referring  to  this  conversation, 
"  that  if  they  find  the  words  *  spiritually,  physically  and 
morally  married '  were  employed,  still  if  they  find  that 
they  were  used  at  a  time  and  under  such  circumstances 
as  to  indicate  that  they  were  not  intended  by  the  defend- 
ant as  an  assertion  that  he  had  had  sexual  intercourse  with 
the  prosecutrix  that  they  cannot  then  consider  such 
testimony  as  being  corroborating  evidence  of  the  act  of 
sexual  intercourse/' 

The  request  was  refused  and  an  exception  taken. 
Personally,  I  do  not  think  error  was  committed  in  refusing 
this  request.  The  intent  of  the  defendant  in  using  the 
words  had  to  be  determined  largely  from  what  the 
words  indicated,  taken  of  course  in  connection  with  all  the 
surrounding  circumstances.  But  if  it  be  assumed  that 
error  was  thus  committed  it  did  not  harm  the  defendant, 
and  under  section  542  of  the  Code  of  Criminal  Procedure 
should  be  disregarded.  The  court  had  correctly  charged 
the  jury  down  to  this  point  and  immediately  following 
the  refusal  to  charge,  defendant's  counsel  made  the 
following  request:  "  I  request  your  Honor  to  charge 
that  under  the  law  they  have  the  right  to  consider  that 
and  to  say  whether  those  words  were  employed  and  what 
they  meant  if  they  were  employed. ' '  The  court  responded, 
"  I  so  charge  you,  gentlemen.''  What  the  counsel  had 
in  mind  by  the  use  of  the  words  *'  the  right  to  consider 
that "  was  what  he  had  asked  the  court  to  charge  in  the 
preceding  request.  The  court,  in  charging  the  latter 
request,  adopted  counsel's  suggestion  and  the  jury  must 
have  so  understood  it.  The  latter  request  as  charged 
was  favorable  to  the  defendant  and  fully  protected  his 
rights  so  far  as  the  testimony  of  the  witness  Slote  was 
concerned. 

I  think  there  was  sufficient  corroboration  in  this  case. 
Corroboration  may  be  by  circumstantial  evidence.  {Boyce 
v.  Peoplcy  55  N.  Y.  644;  People  v.  Gumaer,  80  Hun,  78.) 
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In  actions  of  this  character,  the  sexual  intercourse  and 
the  immediate  persuasions  and  inducements  to  bring 
about  consent  are  very  rarely  proved  by  the  evidence  of 
third  persons.  They  must  from  the  necessity  of  the  case 
be  inferred  from  all  the  facts  and  circumstances  connected 
with  the  parties  involved;  that  the  man  had  the  oppor- 
tunity and  that  the  relation  of  the  parties  was  such  that 
there  was  likely  to  be  that  confidence  on  the  part  of  the 
woman  which  induced  her  to  consent.  (Armstrong  v. 
People,  70  N.  Y.  38.) 

The  testimony  of  the  witnesses  Kaplan  and  Weinberg 
in  a  large  measure  corroborates  the  complaining  witness. 
Kaplan  and  Weinberg  were  mutual  friends  of  the  parties. 
Each,  having  heard  that  the  engagement  was  broken, 
sought  to  bring  about  a  reconcihation  and  they,  or  at 
least  one  of  them,  after  accusing  the  defendant  of  having 
ruined  the  complaining  witness  and  having  "  Uved  with 
her  as  man  and  wife,"  suggested  that  he  ought  to  marry 
her.  The  response  which  the  defendant  made  to  the 
suggestion  was  that  the  matter  had  gone  too  far;  that  she 
had  dragged  him  into  court  (which  must  have  referred  to 
the  institution  of  the  present  proceeding  since  no  other 
is  suggested);  that  he  had  offered  her  $1,500  and  a  year's 
rest,  and  to  support  her  with  good  food  and  clothes  if  she 
would  not  go  to  court;  that  she  had  gone  to  court  and  he 
would  not  marry  her. 

This  testimony,  which  is  uncontradicted,  taken  in 
connection  with  the  other  evidence  in  the  case,  I  think 
fairly  establishes  the  guilt  of  the  defendant.  He  had  a 
fair  trial  and  there  are  no  errors  which  call  for  a  reversal. 
The  judgment  should  be  affirmed. 

Collin,  Cuddeback  and  Hog  an,  J  J.,  concur  with 
Crane,  J.;  Hiscock,  Ch.  J.,  and  Chase,  J.,  concur  with 
McLaughlin,  J. 

Judgments  reversed,  etc. 
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Brooklyn  Ash  Removal  Company,  Inc.,  Appellant,  v. 

Ellen  T.  Connell,  Respondent. 

BeploYin  —  contract  —  when  action  will  lie  to  recover  from 
owner  possession  of  chartered  scow. 

A  provision  in  a  contract  for  the  charter  of  a  scow  that  "  We 
(meaning  the  owner)  will  fmnish  a  captain  for  each  scow  at  our  own 
expense,  who  will  be  under  your  control  and  orders  but  you  are  not 
to  be  responsible  for  the  acts  of  any  captain  in  the  care,  movement 
or  navigation  of  said  scows,  and  wo  will  save  you  harmless,  and 
defend  you  from  any  claims,  actions  or  suits  arising  therefrom,"  does 
not  defeat  the  effect  of  the  instnmient  as  a  demise.  Hence,  where 
the  scow  had  been  delivered  to  the  owner  for  repairs  and  she  refused 
to  return  it,  replevin  will  lie  to  recover  possession.  (The  Willie^  231 
Fed.  Rep.  865;  Dailey  v.  Carroll,  248  Fed.  Rep.  466,  followed.) 

Brooklyn  Ash  Removal  Co,  v.  Connell,  175  App.  Div.  182,  reversed. 

(Argued  January  20,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  December  13,  1916,  modifying  and  aflSmiing 
as  modified  a  judgment  in  favor  of  defendant  entered  upon 
an  order  of  Special  Term  granting  a  motion  by  defendant 
for  judgment  upon  the  pleadings. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

• 

Frank  A.  Clary  for  appellant.  The  charter  gave 
the  possession  and  control  of  the  scow  to  the  plaintiff. 
{Hagar  v.  Clark,  78  N.  Y.  45;  Anderson  v.  Boyer,  156 
N.  Y.  93;  Bissell  v.  Torrey,  60  N.  Y.  635;  The  Willie, 
231  Fed.  Rep.  865;  Dailey  v.  Carroll,  248  Fed.  Rep.  466.) 

Nelson  Zabriskie  for  respondent.  Replevin  cannot  be 
maintained  unless  plaintiff  has  the  exclusive  possession, 
and  the  complaint  shows  that  this  is  not  a  proper  case  for 
replevin  as  all  that  the  plaintiff  had  under  the  charter 
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party  was  a  "  use  "  of  the  scow  and  a  '*  use  '*  cannot  be 
replevied.  (1  Parsons  on  Shipping  &  Admiralty,  278, 
279;  Rogers  v.  Arnold,  12  Wend.  30.) 

CuDDEBACK,  J.  The  defendant  in  this  action  was  the 
owner  of  a  scow,  which,  with  other  scowls,  she  let  and 
chartered  to  the  plaintiff.  The  scows  were  to  be  used 
by  the  plaintiff  for  a  term  fixed,  at  a  monthly  rental, 
in  and  abeut  New  York  harbor,  in  carrying  out  a  contract 
with  the  street  cleaning  department  of  the  city.  The 
charter  of  the  scows  provided  that  the  defendant  should 
keep  the  same  in  repair.  The  plaintiff  delivered  the  scow 
in  question  to  the  defendant  for  repair.  The  defendant 
made  the  repair  and  then  refused  to  return  the  scow  to  the 
plaintiff.  Thereupon  the  plaintiff  brought  this  action  in 
replevin  against  the  defendant  to  recover  possession  of  the 
scow. 

The  main  groimd  on  which  the  defendant  refused  to 
return  the  scow  was  the  provision  of  paragraph  two 
of  the  contract,  which  reads  as  follows: 

"  Second.  We  (meaning  the  defendant)  will  furnish  a 
captain  for  each  scow  at  our  own  expense,  who  will  be 
under  your  control  and  orders  but  you  are  not  to  be 
responsible  for  the  acts  of  any  captain  in  the  care,  move- 
ment or  navigation  of  said  scows,  and  we  will  save  you 
harmless,  and  defend  you  from  any  claims,  actions  or 
suits  arising  therefrom." 

It  is  the  claim  of  the  defendant  that  she  merely  let  the 
use  of  the  scows  to  the  plaintiff,  and  by  the  provision  of 
paragraph  two  in  the  contract  she  at  all  times  had 
possession  of  the  scow  so  that  an  action  in  replevin  will 
not  lie.  It  seems  to  me  that  this  argument  of  the  defend- 
ant is  not  sound. 

It  is  altogether  a  question  of  the  intention  of  the  parties, 
and  we  have  only  the  contract  to  go  by.  The  contract 
amounted  to  a  demise  of  the  scows  to  the  plaintiff,  which, 
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of  course,  carried  with  it  the  right  to  possession,  unless 
the  contrary  appears  from  paragraph  two.  Did  the 
parties  intend  anything  to  the  contrary  by  that  para- 
graph which  prescribed  that  the  defendant  should  furnish 
a  captain  with  the  scow?  If  they  did,  the  paragraph 
fails  to  show  such  intention. 

What  the  duties  of  a  captain  of  a  scow  may  be  is  not 
set  forth  in  the  contract.  So  far  as  we  can  see,  he  was 
nothing  more  than  a  laborer  or  deckhand  employed  with 
the  scow.  When  the  owner  of  a  large  vessel,  propelted 
by  its  own  power,  charters  the  same  and  agrees  to  provide 
the  captain  and  crew  of  the  vessel,  we  can  imderstand 
something  of  the  relationship  of  the  parties,  but  to  speak 
of  the  captain  of  a  scow  tells  us  nothing. 

If  we  take  it  that  the  contract  did  not  give  the  plaintiff 
complete  possession,  then  the  provision  of  paragraph  two, 
reUeving  the  plaintiff  from  responsibihty  for  the  acts 
of  the  captain,  would  seem  to  be  unnecessary,  because  it 
is  possession  which  entails  responsibility. 

The  Federal  courts  in  this  district  have  held  that 
provisions  in  a  charter,  Uke  the  provisions  of  paragraph 
two  in  this  case,  do  not  defeat  the  effect  of  the  instrument 
as  a  demise.  {The  Willie,  231  Fed.  Rep.  865;  Dailey  v. 
Carroll,  248  Fed.  Rep.  466.)  I  think  that  is  the  better 
view,  and  that  judgment  on  the  pleadings  should  not  have 
been  directed. 

I  recommend  that  the  judgments  appealed  from  be 
reversed,  with  costs. 

HiscocK,  Ch.  J.,  Collin,  Hogan,  McLaughlin  and 
Crane,  JJ.,  concur;  Chase,  J.,  dissents. 

Judgments  reversed. 
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American  Defense  Society,  Inc.,  Respondent,  v. 
The  Sherman  National  Bank  of  New  York, 
Appellant. 

Bills,  notes  and  checks  —  payment  of  checks  by  bank  after 
payment  thereof  stopped  by  drawer  —  in  absence  of  ratification 
of  such  payment  bank  is  liable  therefor  to  the  drawer. 

Plaintiff  stopped  payment  on  checks  drawn  on  defendant,  which 
failed  to  carry  out  the  instruction,  and  paid  the  checks.  While  the 
proof  showed  the  checks  were  drawn  to  pay  an  indebtedness  of 
plaintiff  to  the  payee,  there  is  no  evidence  to  show  that  after  the 
bank's  mistake  the  depositor  recognized  or  adopted  the  unauthorized 
payment  in  any  way.  In  the  absence  of  such  ratification  the  bank 
was  liable  to  the  depositor,  as  it  could  not  justify  paying  out  the 
depositor's  money  without  authority  by  showing  that  the  recipient 
was  justly  entitled  to  it. 

American  Defense  Society  v.  Sherman  Nat.  Bank,  176  App.  Div. 
250,  affirmed. 

(Argued  January  22,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment  entered  February  13,  1917, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict  directed 
by  the  court  and  directing  judgment  in  favor  of  plaintiff. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  Kirkland  Clark  and  Rutger  Bleecker  Miller  for 
appellant.  If  the  plaintiff  is  to  recover  on  the  basis  of 
estoppel,  it  must  establish  that  it  has  been  damaged  and 
the  extent  of  the  damage  and  is  entitled  to  no  recovery 
in  excess  of  the  actual  damage;  as  no  damage  has  been 
proved,  the  plaintiff  is  entitled  to  no  recovery.  {Deering 
V.  Schuyler,  110  App.  Div.  200.)  The  plaintiff,  having 
given  as  its  reason  for  the  stoppage  of  payment  of  the 
checks  solely  the  fact  that  the  checks  bad  b^n  lost,  as 


American  Defense  Society  v,  Sherman  Nat.  Bank.    507 

1919.]  Opinion,  per  Crane,  J.  [225  N.  Y.] 

they  apparently  had  been,  and  having  subsequently 
notified  the  bank  that  the  checks  had  been  found,  as  they 
apparently  had  been,  had  given  the  bank  no  basis  what- 
ever for  the  stoppage  of  pajnnent  on  the  checks  there- 
after, and  the  bank  was,  therefore,  justified  in  paying 
them.  (Davis  v.  Standard  Nat.  Bankj  50  App.  Div.  210; 
Levine  v.  State  Bank,  80  Misc.  Rep.  524;  Schein  v.  Public 
Bank,  101  Misc.  Rep.  499.) 

Harry  W.  Newburger  for  respondent.  A  bank  check 
is  a  mere  order  on  the  bank  to  pay  a  sum  of  money  out 
of  a  depositor's  funds,  and  it  is  subject  to  revocation  by 
the  drawer  at  any  time  before  payment.  If  the  bank 
pays  after  the  notice  of  revocation  it  will  be  held  to  have 
made  pajrment  out  of  its  own  funds  and  not  out  of 
those  of  the  depositor.  (Lunt  v.  Bank  of  North  America, 
49  Barb.  221;  Dykers  v.  Leather  Mfrs.'  Bank,  11  Paige, 
612;  Schneider  v.  Irving  Bank,  1  Daly,  500;  Elder  v. 
F.  Nat.  Bank,  25  Misc.  Rep.  716.) 

Crane,  J.  The  American  Defense  Society,  Inc.,  was 
a  domestic  membership  corporation  having  an  office 
at  303  Fifth  avenue  in  the  borough  of  Manhattan,  city  of 
New  York. 

George  F.  Sweeney  was  its  executive  secretary, 
Clarence  S.  Thompson  was  chairman  of  its  board  of 
trustees  and  George  Baxter  was  financial  secretary  or 
employed  for  the  purpose  of  raising  money  to  carry  on 
the  work  of  the  society. 

The  Sherman  National  Bank  was  a  national  banking 
corporation  in  the  city  of  New  York  in  which  the  plaintiff 
had  on  deposit  quite  a  sum  of  money.  In  January  of  1916 
the  society  drew  three  checks  upon  this  fxmd  payable  to 
the  order  of  George  Baxter.  In  amoimt  they  were, 
respectively,  $712.50,  $1,650  and  $1,200.  After  delivery 
the  checks  were  supposed  to  be  lo^t  and  payment  at 
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the  bank  was  stopped  by  telegram  and  written  notice. 
By  its  answer  in  this  action  the  bank  admits  that  the 
plaintiff  countermanded  the  payment  of  said  checks  and 
directed  the  defendant  to  stop  payment  thereof. 

A  resolution  of  the  society  required  that  checks  upon 
the  defendant  be  signed  by  the  secretary  of  the  board  of 
trustees  or  the  executive  secretary  of  the  American 
Defense  Society  and  counter-signed  by  the  chairman  of 
the  board  of  trustees. 

Payment  of  the  checks  was  stopped  as  above  stated  on 
January  26th,  1916.  The  next  day  one  William  F. 
Parry  in  behalf  of  George  Baxter  took  a  letter  to  the 
bank  from  the  American  Defense  Society,  Inc.,  signed  by 
George  F.  Sweeney  withdrawing  the  directions  to  stop 
payment.  The  lost  checks  had  been  foimd.  This  letter 
was  not  received  or  recognized  by  the  bank  as  it  failed  to 
have  the  two  signatures  required  by  the  above  resolution. 
Parry  told  Sweeney  what  the  bank  oflScial  had  said  and 
after  consultation  with  Thompson,  chairman  of  the 
board  of  trustees,  the  letter  was  destroyed.  The  bank, 
however,  failed  to  carry  out  the  instructions  which  it 
had  received  and  paid  Baxter  the  checks.  This  action 
is  brought  by  the  depositor,  the  American  Defense  Society, 
Inc.,  to  recover  the  amount  of  these  payments.  The 
trial  court  directed  a>  verdict  in  favor  of  the  defendant 
which  has  been  reversed  by  the  Appellate  Division  and 
judgment  directed  for  the  plaintiff  upon  new  findings 
embodying  the  above  facts. 

It  has  been  argued  that  even  if  the  bank  failed  in  its 
duty  to  its  depositor  and  paid  out  money  on  the  checks 
after  payment  thereof  had  been  stopped,  yet  the  depositor 
could  not  recover  the  amount  of  the  payment  upon 
these  facts  alone,  but  only  the  damage  which  it  suffered, 
and  the  damage  must  be  the  depositor's  loss.  If  for 
instance  the  depositor  had  received  the  benefit  of  the 
payment  it  would  have  sustained  no  loss.    As  a  bank  by 
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failing  to  honor  a  depositor's  check,  thus  breaking  its 
implied  contract,  is  liable  only  for  the  damage  sustained, 
so  here,  it  is  claimed,  the  plaintiff  must  prove  actual 
damage. 

The  evidence  shows  that  the  American  Defense  Society 
was  indebted  to  Geoi^e  Baxter  for  expenses  incurred  and 
disbursements  made  by  him  for  its  benefit,  and  that 
these  three  checks  were  drawn  to  his  order  in  payment  of 
the  sums  due.  If  the  defendant  had  gone  one  step  further 
and  had  proved  that  after  George  Baxter  had  cashed  the 
checks  the  American  Defense  Society  had  credited 
itself  upon  its  books  with  payment  or  had  in  any  way 
recognized  his  receipt  of  the  money  from  the  bank  as 
payment  of  its  obUgations  to  him,  then  in  such  case  there 
would  have  been  ratification  of  the  wrongful  act  of  the 
bank  and  the  plaintiff  could  not  recover.  {Fowler  v. 
Bowery  Savings  Bank,  113  N.  Y.  450.) 

Of  course  the  American  Defense  Society  could  not  make 
a  profit  out  of  the  bank's  mistake  and  could  only  recover 
that  which  it  lost.  Acknowledging  the  payment  by  the 
bank  to  Baxter  as  a  payment  of  the  society's  debt  to  him 
would  in  my  judgment  bar  recovery  against  the  bank. 
The  evidence,  however,  in  this  case  just  falls  short  of  this 
necessary  element  to  afford  the  bank  protection.  While 
there  is  proof  that  the  checks  were  drawn  to  pay  Baxter  all 
or  part  of  the  amount  due  him,  there  is  no  evidence  to 
show  that  after  the  bank's  mistake  the  depositor  recog- 
nized or  adopted  the  unauthorized  payment  in  any  way. 
In  the  absence  of  ratification  the  bank  was  Uable  to  the 
depositor,  as  it  could  not  justify  paying  out  the  depositor's 
money  without  authority  by  showing  that  the  recipient 
was  justly  entitled  to  it. 

The  judgment,  therefore,  appealed  from  must  be 
affirmed. 

Collin,  Cuddeback,  Hogan  and  Andrews,  JJ., 
conciu*;  Chase,  J.,  dissents  in  memorandum,  as  follows: 
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Chase,  J.  I  dissent.  The  withdrawal  of  the  direction 
to  stop  payment  of  the  checks  was  signed  in  the  same 
manner  and  with  the  same  authority  as  the  direction  to 
stop  such  payments.  The  first  notice  was  given  because 
the  checks  were  lost  and  the  last  as  soon  as  the  checks 
were  found. 

McLaughlin,  J.,  not  sitting. 

Judgment  affirmed. 


George  A.  Colvin,  Appellant,  v.  Post  Mortgage  and 

Land  Company,  Respondent. 

Brokers  —  commiBsions  —  when  real  estate  broker  who 
has  negotiated  a  sale  entitled  to  his  commissions  —  construc- 
tion of  contract  providing  that  broker  should  receive  his  com- 
missions on  installments  as  paid  by  purchaser  —  extensions 
of  time  to  complete  contract  of  sale  —  broker's  claim  for  com- 
missions on  unpaid  instaUment  —  question  whether  delay 
was  caused  by  seUer  or  purchaser  for  Jury. 

1.  To  earn  his  commissions  a  broker  must  accomplish  what  he 
imdertook  to  do  in  his  contract  of  employment.  Yet,  even  failing 
to  do  so,  if  he  produces  a  buyer  with  whom  the  owner  is  satisfied  and 
who  contracts  with  the  owner  at  a  price  and  upon  terms  satisfactory 
to  the  latter,  the  broker  is  entitled  to  compensation.  A  failure  to 
complete  thereafter,  whether  due  to  the  fault  of  the  buyer  or  of  the 
seller,  will  not  deprive  him  of  them.  But  by  their  contract  the 
parties  may  vary  this  rule  to  any  extent. 

2.  A  sale  of  real  property  was  negotiated  by  plaintiff,  a  real  estate 
broker,  under  an  agreement  fixing  his  commissions  at  a  certain  per- 
centage if  the  sale  should  be  completed  for  a  certain  price.  The  buyer 
wishing  to  pay  the  purchase  price  in  instalhnents,  the  plaintiff  and  the 
owner,  the  defendant  herein,  before  any  binding  contract  of.sale  with 
the  buyer  was  executed,  made  another  agreement,  reciting  that  the 
former  had  negotiated  the  sale  and  that  the  plaintiff's  commissions 
should  be  a  certain  percentage  of  the  purchase  price  "  payable  pro 
rata  from  each  installment  of  the  purchase  price  as  and  when  the  same 
is  received,"  the  final  installment  to  be  due  when  the  final  cash  pay- 
ment and  a  bond  and  mortgage  securing  the  balance  was  turned  over, 
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no  commission  to  be  earned  until  the  purchaser  signed  a  contract  of 
sale,  and  if  for  any  cause  he  terminates  the  contract  the  plaintiff's 
right  to  further  commissions  terminates  also.  Hdd,  that  there  was  a 
consideration  for  such  agreement. 

3.  After  the  execution  of  the  contract  of  sale  the  buyer  made  a  small 
payment  on  tb©  purchase  price  on  which  the  plaintiff  received  his 
commissions.  No  further  payments  have  been  made  and  the  purchaser 
has  never  terminated  the  contract  but  is  willing  to  complete  it.  There 
is  a  cloud  upon  the  title  on  part  of  the  property  which  the  defendant 
has  been  imable  to  remove,  claiming  that  delay  was  caused  by  the 
purchaser's  failure  to  obtain  and  examine  the  search,  and  extensions 
of  time  within  which  to  complete  the  contract  have  been  given.  Of 
these  the  plaintiff  had  no  knowledge  and  never  consented  to  them. 
The  plaintiff  brings  this  action  for  his  commissions  on  the  ground  that 
the  failure  of  the  purchaser  to  carry  out  the  contract  of  sale  is  due  to 
the  fault  of  the  defendant.  The  defendant  claims  that  the  com- 
missions are  not  yet  due.  Hdd,  that  the  question  whether  delay  was 
caused  by  the  defendant  or  by  the  purchaser  is  a  question  of  fact  for 
the  jury.  Hdd,  further,  that  if  it  should  be  determined  that  the  delay 
was  caused  by  defendant,  the  broker  is  entitled  to  commissions  upon  all 
installments  of  the  purchase  price  due  before  the  beginning  of  the 
action. 

Colvin  V.  Post  Mortgage  &  Land  Co.,  173  App.  Div.  85,  reversed. 

(Argued  January  8,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment,  entered  June  8,  1916,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  first  judicial  department,  reversing  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  directed  by 
the  court  and  directing  a  dismissal  of  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Samuel  Seahury,  Joseph  I.  Green  and  Chauncey  E. 
Treadwell  for  appellant.  The  Appellate  Division  erred 
in  holding  that  because  the  terms  of  plaintiff's  contract 
were  that  he  was  to  receive  payment  of  his  commissions 
out  of  installments  as  received,  that  this  action,  being 
brought  before  the  actual  receipt  of  such  installments, 
is  premature.    The  action  is  not  brought  to  recover 
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installments  on  the  contract,  but  is  brought  to  recover 
damages  for  the  breach  by  defendant  of  contract,  thus 
rendering  the  rule  of  law  enunciated  by  the  Appellate 
Division  wholly  inappUcable.  {Hix  v.  Edison  El.  Light 
Co.,  10  App.  Div.  75;  Smith  v.  Peyrot,  201  N,  Y.  210; 
Gilder  v.  Davis,  137  N.  Y.  504;  Fuller  v.  Bradley  Canr 
trading  Co.,  183  App.  Div.  6;  Reis  Co.  v.  Zimmerli,  155 
App.  Div.  260;  Benedict  v.  Pincus,  134  App.  Div,  555; 
Larson  v.  Burroughs,  131  App.  Div.  877;  Morgan  v. 
Calvert,  126  App.  Div.  327;  Parvin  v.  Abels-Gold  Realty 
Co.,  126  App.  Div.  329;  Perry  v.  Bates,  115  App.  Div. 
337;  Alt  V.  Doscher,  102  App.  Div.  344;  SvUivan  v. 
Frazier,  40  App.  Div.  288.)  The  position  of  defendant, 
that  the  judgment  must  be  reversed  because  of  an 
inadvertent  striking  out  of  some  essential  part  of  the 
pleading  at  the  trial,  is  imsound.  (Steinam  v.  Strauss, 
44  N.  Y.  S.  R.  380;  137  N.  Y.  561;  McCaddon  v.  Central 
Trust  Co.,  182  App.  Div.  486;  Bohlen  v.  Met.  El.  Ry. 
Co.,  121  N.  Y.  546;  Pratt  v.  Hudson  River  R.  R.,  21 
N.  Y.  305;  Bate  v.  Graham,  11  N.  Y.  237;  Lmcnsbury  v. 
Purdy,  18  N.  Y.  515;  WiUard  v.  Bunting,  34  N.  Y.  153; 
Haddow  v.  Lundy,  59  N.  Y.  320;  Rowland  v.  Sprauls, 
21  N.  Y.  Supp.  895;  Saracena  v.  Preisler,  180  App.  Div. 
348.)  The  contract  of  sale  must  be  construed  as  a  vaUd 
contract  for  the  sale  of  the  premises  for  $150,000,  and 
the  fact  that  it  contained  a  condition  subsequent,  giving 
the  purchaser  an  option  to  withdraw  on  the  forfeit  of  the 
moneys  already  paid,  does  not  alter  its  status.  (Van 
Name  v.  Queens  L.  &  T.  Co.,  130  App.  Div.  857;  Hess 
V.  /.  &  T.  Realty  Co.,  67  Misc.  Rep.  390;  Knisdy  v. 
Leathe,  178  S.  W.  Rep.  453;  Levy  v.  Duncan  Realty  Co., 
178  S.  W.  Rep.  984;  DiUinger  v.  Ogden,  244  Penn.  St. 
20;  Wright  v.  Suydam,  72  Wash.  587;  Pederson  v.  N. 
Y.  &  E.  S.  Irrigation  Co.,  116  Pac.  Rep.  279;  McLane 
V.  Petty,  159  S.  W.  Rep.  891;  Henderson  v.  GfrarU  cfc 
Gilbert,  171  S.  W.  Rep.  304;  Mattes  v.  Engel,  15  S.  D.  330.) 
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&ol  Kohn  and  George  Murray  Brooks  for  respondent. 
The  brokerage  contract  and  provisional  sale  contract 
formed  the  basis  of  plaintiff's  claim  to  a  recovery,  and 
these  contracts,  read  in  the  Ught  of  the  evidence,  clearly 
negative  the  right  of  the  plaintiff  to  any  recovery  what- 
ever. {Seymour  v.  St.  Luke^s  Hospital,  28  App.  Div. 
125;  Candict  v.  Cowdrey,  139  N.  Y.  273;  Clark  y.  Hovey, 
217  Mass.  485;  Hough  v.  Baldmn,  50  Misc.  Rep.  546; 
53  Misc.  Rep.  284;  Milstein  v.  Doring,  102  App.  Div. 
349;  Couper  v.  0' NeiU,  53  Misc.  Rep.  319;  lAndley  v. 
Fay,  119  Cal.  239;  Cremer  v.  Miller ,  56  Mum.  52;  Owen 
V.  Ramsey  J  23  Ind.  App.  285.) 

Andrews,  J.  This  is  an  action  by  a  broker  to  recover 
his  commissions  on  the  sale  of  real  estate  concededly 
brought  about  by  him.  His  employment  by  the  defend- 
ant is  also  conceded.  The  dispute  is  as  to  whether  these 
commissions  are  yet  due.  At  the  close  of  the  testimony 
the  trial  court  directed  a  verdict  in  the  plaintiff's  favor 
for  $16,996.  The  Appellate  Division  has  reversed  the 
judgment  subsequently  entered  and  dismissed  the  com- 
plaint. 

From  the  testimony  before  it  the  jury  might  have 
foimd  that  the  defendant  claimed  to  own  some  16,500 
acres  of  wild  land  in  New  Jersey.  In  1909  it  employed 
the  plaintiff  to  sell  this  property  for  practically  $150,000 
on  a  5%  commission  basis.  Some  negotiations  were  had 
but  no  sale  resulted.  Finally  in  1913,  the  plaintiff  pro- 
duced a  customer  whose  intentions  were  more  serious. 
Upon  this,  it  was  agreed  that  if  the  sale  was  completed 
for  $150,000  the  plaintiff's  commissions  were  to  be 
increased  from  5%  to  10%.  But  the  customer,  one 
Tilney,  evidently  was  not  prepared  to  pay  the  $150,000 
in  cash  or  upon  the  terms  usual  in  cases  of  such  sales. 
Therefore,  the  defendant  might  have  rejected  his  offer  and 
if  it  had  done  so  it  would  be  under  no  liability  to  the 
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plaintiflf.  Ordinarily,  to  earn  his  commissions  a  broker 
must  accomplish  what  he  undertook  to  do  in  his  contract 
of  employment.  Yet,  even  failing  to  do  so,  if  he  produces 
a  buyer  with  whom  the  owner  is  satisfied  and  who  con- 
tracts with  the  owner  at  a  price  and  upon  terms  satisfac- 
tory to  the  latter,  the  broker  is  entitled  to  compensation. 
{Sibbald  v.  Bethlehem  Iron  Co.,  83  N.  Y.  378;  Gilder  v, 
Dairis,  137  N.  Y.  504.) 

The  measure  of  this  compensation  imder  such  a  con- 
.tract  as  the  one  before  us  we  need  not  determine;  the 
parties  have  reached  an  agreement  upon  it.  After  nego- 
tiations between  the  defendant  and  Mr.  Tilney,  possibly 
after  they  had  substantially  reached  an  understanding 
but  before  any  binding  contract  was  made  a  contract 
was  executed  between  the  plaintiff  and  the  defendant. 
After  reciting  that  the  former  had  negotiated  a  sale  to 
Mr.  Tihiey  for  $150,000,  it  was  agreed  that  Mr.  Colvin's 
commissions  should  be  10%  of  the  piu'chase  price  "  pay- 
able pro  rata  from  each  installment  of  the  purchase  price 
as  and  when  the  same  is  received ''  by  the  defendant, 
the  final  installment  to  be  due  when  the  final  cash  pay- 
ment and  a  bond  and  mortgage  securing  the  balance  is 
turned  over.  No  commission  is  earned,  however,  imtil 
Mr.  Tilney  has  signed  a  contract  of  sale,  and  if  for  any 
cause  he  terminates  this  contract,  the  plaintiff's  right  to 
further  commissions  terminates  also. 

In  his  complaint  the  plaintiflf  alleges  that  such  contract 
was  without  consideration.  This  the  defendant  denies. 
It  is  right.  Each  party  surrendered  something.  Mr. 
Colvin  postponed  the  payment  of  his  commissions  and 
abandoned  them  entirely  or  partly  in  certain  contin- 
gencies. The  defendant  surrendered  the  claim  that  the 
contract  under  which  the  broker  was  entitled  to  10% 
had  never  been  fulfilled  and  that,  therefore,  at  most  he 
could  recover  but  the  reasonable  value  of  his  services, 
and  in  reliance  upon  this  agreement  as  plaintiff  intended 
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it  should  do  entered  into  a  contract  of  sale  which  the 
plaintiff  must  have  understood  contemplated  payments 
in  installments,  and  one  which,  therefore,  might  never 
actually  be  carried  out. 

The  next  day  the  defendant  and  Tilney  entered  into 
a  contract  of  sale.  The  price  was  $150,000.  Sixty 
thousand  dollars  was  to  be  paid  in  cash  installments 
extending  from  the  date  of  the  contract  to  January  1, 
1916,  wh^i  a  purchase-money  mortgage  for  $90,000  was 
to  be  given.  As  installments  were  paid  parts  of  the 
property  were  to  be  conveyed  to  the  purchaser.  An 
allowance  was  to  be  made  for  the  failure  of  title  to  an 
unimportant  portion  of  the  tract,  but  if  a  New  Jersey 
trust  company  reported  a  substantial  failure  of  title  the 
agreement  was  to  be  canceled.  At  any  time  after  Mr. 
Tilney  had  paid  $4,000  he  might  terminate  the  contract, 
keeping  the  land  abeady  conveyed  to  him  but  forfeiting 
what  he  had  paid,  or  he  might  assign  it  and  thereby 
relieve  himself  from  further  personal  Uability.  He  was 
also  to  furnish  the  defendant  such  surveys  as  were 
necessary  to  carry  out  the  contract,  this  clause  having 
reference  apparently  to  the  delimitations  of  the  plots 
to  be  conveyed  to  him  as  the  installments  were  paid. 

On  the  execution  of  this  contract,  Mr.  Tilney  paid 
$1,000.  Of  this  the  plaintiff  received  10%.  No  further 
pajnnents  have  been  made.  Mr.  Tilney  has  never  termi- 
nated the  contract.  Indeed  he  seems  to  have  been 
anxious  to  complete  it,  and  the  defendant  insists  it  is 
still  pending.  The  difficulty  seems  to  have  been  that 
there  was  a  cloud  upon  the  title  of  a  substantial  part 
of  the  property,  which  the  defendant  has  been  seeking 
to  remedy,  so  far  unsuccessfully,  although  it  claims  that 
the  delay  was  caused  by  the  failure  of  Mr.  Tihiey  to 
obtain  and  examine  the  search. '  There  is  some  evidence 
to  support  this  contention.  Whatever  the  cause,  exten- 
sions of  time,  within  which  to  complete  have  been  given. 
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Of  these  the  plaintiflF  had  no  knowledge  and  he  never 
consented  to  them.  In  fact,  he  testified  that  he  was 
refused  all  information  as  to  the  contents  of  the  contract 
of  sale  itself, 

The  contract  we  are  called  upon  to  construe  is  that 
between  the  plaintiff  and  the  defendant.  The  contract 
of  sale  is  material  only  so  far  as  it  is  referred  to  therein 
expressly  or  by  inference  and  in  so  far  as  it  assists  in 
such,  construction.  PecuUar  provisions,  inserted  in  it 
without  Mr.  Colvin's  knowledge  or  consent,  are  unim- 
portant in  view  of  the  circumstances  disclosed  here. 

Ordinarily  when  the  seller  has  accepted  the  buyer 
brought  him  by  his  broker,  when  they  have  agreed  upon 
terms,  and  executed  the  contract  of  sale,  the  broker's 
work  is  done  and  he  has  earned  his  commissions.  A 
failure  to  complete  thereafter,  whether  due  to  the  fault 
of  the  buyer  or  of  the  seller,  will  not  deprive  him  of 
them.  {GiU&r  v.  Davis,  137  N.  Y.  504.)  But  by  their 
contract  the  parties  may  vary  this  rule  to  any  extent. 
The  broker  may  if  he  chooses  agree  that  if  the  sale  faUs 
through  because  of  the  seller's  fault,  he  shall  be  entitled 
to  nothing.  Commonly,  however,  such  is  not  the  meaning 
of  the  parties,  and  an  agreement  should  not  be  so  con- 
strued imless  such  a  result  is  clearly  intended.  {Seymour 
V.  St.  Luke^s  Hospital,  28  App.  Div.  119;  Larson  v. 
Burroughs,  131  App.  Div.  877.) 

When  the  final  contract  between  the  plaintiff  and  the 
defendant  was  made  the  former  must  have  understood 
that  the  contract  for  sale  was  to  provide  for  payments 
by  installments.  He  was  content  to  agree  not  only  to 
postpone  the  receipt  of  his  compensation,  but  to  make  it 
dependent  on  their  payment.  Just  how  and  when  these 
amoimts  were  to  be  paid  the  defendant,  he  says  he  did 
not  know.  Obviously  he  might  well  trust  these  matt«« 
to  the  seller's  self  interest.  Again  he  must  have  known 
some  provision  was  to  be  inserted  as  to  possible  can- 
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cellation  of  the  -contract  by  the  buyer.  Once  more  he 
might  trust  the  defendant  for  their  interests  in  this 
matter  were  identical.  No  collections,  no  commissions 
has  a  fair  business  appeal  to  both  seller  and  broker. 
But  if  the  sale  fails  through  the  seller's  fault,  a  very 
different  situation  arises.  We  do  not  find  expressed  or 
impUed  in  this  contract  any  indication  of  an  intention 
that  in  such  event  the  broker  shall  lose  what  he  has 
earned.  True  he  is  to  be  paid  as  and  when  installments 
are  received.  True  Tilney  may  not  Uve  up  to  his  agree- 
ment. True  if  he  terminates  the  contract  the  claim  of 
the  plaintiff  ends.  But  all  this  indicates  the  under- 
standing that  installments  are  to  be  paid  until  and  unless 
Tilney  does  so  act  or  does  fail  to  make  a  payment  —  not 
that  they  are  to  cease  because  of  the  fault  of  the  defend- 
ant. This  being  so  the  complaint  should  not  have  been 
dismissed. 

As  we  have  said  there  is  some  sUght  testimony  from 
which  it  might  be  inferred  that  the  delay  was  caused  not 
by  the  defendant  but  by  Tilney.  If  so  there  can  he  no 
recovery.  There  is,  therefore,  a  question  of  fact  to  be 
solved  by  a  jury  and  we  may  not  exercise  the  power 
conferred  upon  us  by  section  1337  of  the  Code  of  Civil 
Procedure. 

As  a  new  trial  is  to  be  had,  and  as  the  rule  of  damages 
adopted  by  the  trial  court  was  erroneous,  it  is  well  that 
we  should  indicate  our  views  on  that  subject. 

It  was  left  to  the  defendant  to  fix  in  the  contract  of 
sale  the  amoimt  and  the  dates  of  payment  of  various 
installments  on  the  purchase  price.  It  did  so.  The  buyer 
agreed  to  pay  such  sums  as  fixed,  unless  he  elected  to 
terminate  the  contract.  When  the  present  action  was 
begun  no  where  appears.  The  complaint  was  verified 
July  6,  1915.  Up  to  that  time  $45,000  should  have  been 
paid.  After  paying  $4,000  of  this  sum,  Tilney  might 
have  terminated  the  contract  upon  giving  sixty  days'  notice 
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of  his  intention  so  to  do.  There  is  no  presumption  that 
he  would  have  done  so.  In  any  event  he  has  not.  So 
should  the  jury  find  for  the  plaintiff ,  this  is  the  situation. 
Forty-five  thousand  dollars  due  imder  the  terms  of  the 
contract.  That  sum  unpaid  through  the  fault  of  the 
defendant.  Ten  per  cent  commissions  thereon  due  the 
plaintiff  imless  Tilney  has  canceled  the  contract.  His 
failure  to  do  so.  Therefore,  the  claim  of  the  defendant 
is  this.  Had  it  had  a  good  title,  had  it  tendered  it  to 
Tilney,  the  latter,  after  paying  $4,000  might  have  refused 
to  go  on  with  the  transaction.  Therefore  10%  on  $4,000 
is  all  that  the  plaintiff  has  certainly  lost.  We  do  not  think 
it  may  so  take  advantage  of  its  own  wrong.  Usually 
a  piu'chaser  intends  to  complete  his  piu'chase.  This  is 
enough  to  justify  an  allowance  to  the  plaintiff  of  com- 
missions on  all  sums  due  before  the  begiiming  of  this 
action.  Not  commissions  on  $150,000,  howevCT,  as  the 
trial  judge  held.  The  plaintiff  was  to  receive  his  pay, 
based  on  10%  of  each  installment  payable  from  it,  ^'  as 
and  when  the  same  is  received ''  or  should  have  been 
received  except  for  the  defendant's  fault.  Until  the  time 
arrives  when  a  fixed  sum  is  made  payable,  imder  circum- 
stances such  as  here  appear  no  recovery  can  be  had. 

We  have  examined  the  questions  raised  by  the  respond- 
ent as  to  the  amendment  of  the  complaint.  The  trial 
court  correctly  disregarded  the  alleged  defect  in  view  of 
the  proceedings  before  it.  If  upon  a  new  trial  it  appears 
that  because  of  some  inadvertent  language  of  coimsel 
necessary  allegations  were  stricken  from  the  complaint, 
a  remedy  may  be  foimd. 

The  judgment  appealed  from  should  be  rev^^ed  and 
a  new  trial  ordered,  with  costs  to  abide  the  event. 

HiscocK,  Ch.  J.,  Collin,  Cuddeback,  Pound  and 
Crane,  JJ.,  concur;  Cardozo,  J.,  dissents. 

Judgment  reversed,  etc. 
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The  People  of  the  State  of  New  York,  Respondent, 
V.  Raymond  J.  Curtis,  Appellant. 

Crimes  —  motor  vehicles  —  violation  of  statute  (Highway 
Law,  ch.  30,  §  290,  subd.  3)  requiring  person  who  injures  the 
person  or  property  of  another  in  operating  an  automobile  to 
give  his  name  and  other  facts  to  the  injured  person  or  a 
designated  officer  —  evidence  —  res  gestae  —  when  declara- 
tion of  injured  person  admissible  in  evidence  upon  trial  of 
defendant  indicted'  for  violation  of  said  statute. 

• 

1.  The  legislature  has  directed  that  an  appellate  court,  in  a  criminal 
case,  shall  give  judgment  without  regard  to  technical  errors  or  defects 
or  exceptions  which  do  not  affect  the  substantial  rights  of  the  parties 
(Code  Crim.  Pro.  §542),  and  where  the  jury,  upon  the  trial  of  a 
defendant  indicted  for  a  crime,  if  governed  by  the  rule  of  reason  as 
laid  down  by  the  trial  judge  and  guided  by  the  hght  of  human  experi- 
ence in  determining  the  facts,  could  not  have  rendered  a  verdict  other 
than  a  verdict  for  conviction,  because  the  defendant's  own  testimony, 
taken  in  connection  with  the  conceded  and  uncontradicted  facts, 
required  such  result,  the  admission  in  evidence  of  a  declaration  of  a 
person  injiu-ed  by  the  unlawful  act  of  defendant  does  not  affect  the 
substantial  rights  of  tho  defendant. 

2.  Where  upon  the  trial  of  a  defendant  who,  in  violatito  of  the 
Highway  Law  (L.  1909,  ch.  30,  §  290,  subd.  3,  as  amd.  by  L.  1910, 
ch.  374)  and  knowing  that  the  automobile  which  he  was  operating  had 
collided  with  a  wagon  throwing  the  driver  thereof  to  the  street  and 
injuring  him  seriously,  had  ne-vartheless  gone  on  without  stopping  and 
giving  his  name  and  other  facts  required  by  the  statute  to  the  injured 
pM'son  or  to  any  pohce,  or  other ,  officer,  the  judgment  of  conviction 
should  not  be  reversed  because  a  witness,  who  had  heard  the  sound 
of  the  coUision  and  was  looking  out  of  the  window  when  defendant 
drove  away,  and  saw  the  injured  man  crawling  to  the  sidewalk  and 
heard  him  call  for  help  and  a  doctor,  was  permitted  to  state  what  he 
said.  The  evidence  was  admissible  because  it  was  a  part  of  the  res 
gestce;  the  declaration  was  spontaneous  and  natiural  and  the  circum- 
stances exclude  the  idea  of  fabrication. 

People  V.  Curtis,  184  App.  Div.  924,  affirmed. 

(Argued  January  22,  1919;  decided  February  25,  1919.) 
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Appeal  from  a  judgment  erf  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  May  21,  1918,  which  affirmed  a  judgment  of  the 
Jefiferson  County  Court  rendered  upon  a  verdict  con- 
victing defendant  of  the  crime  of  violating  subdivision 
3  of  section  290  of  the  Highway  Law. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Pardon  C.  Williams  for  appellant. 

Jerome  B.  Cooper,  District  Attorney,  for  respondent. 

McLaughlin,  J.  The  defendant  was  convicted  of 
violating  subdivision  3  of  section  290  of  the  Highway  Law 
(Laws  of  1909,  chap.  30,  as  amended  L.  1910.  ch.  374). 
There  have  been  two  trials.  The  first  resulted  in  a  judg- 
ment of  conviction,  which  was  affirmed  by  the  Appellate 
Division,  but  reversed  by  this  court  for  errors  in  the 
admission  of  evidence,  and  a  new  trial  ordered  (217  N.  Y. 
304).  The  second  also  resulted  in  a  judgment  of  con- 
viction, which  was  unanimously  affirmed  by  the  Appellate 
Division,  and  defendant  again  appeals  to  this  court. 

The  section  of  the  Highway  Law  referred  to,  or  so 
much  of  it  as  is  pertinent  to  the  question  presented  by  the 
appeal,  reads  as  follows:  "  Any  person  operating  a 
motor  vehicle  who,  knowing  that  injury  has  been  caused 
to  a  person  or  property,  due  to  the  culpability  of  the 
said  operator,  or  to  accident,  leaves  the  place  of  said 
injury  or  accident,  without  stopping  and  giving  his 
name,  residence,  including  street  and  street  number, 
and  operator's  Ucense  number  to  the  injured  party,  or  to 
a  police  officer,  or  in  case  no  police  officer  is  in  the  vicinity 
of  the  place  of  said  injury  or  accident,  then  reporting  the 
same  to  the  nearest  police  station,  or  judicial  officer,  shall 
be  guilty  of  a  felony  punishable  by  a  fine  of  not  more  than 
five  hundred  dollars  or  by  imprisonment  for  a  term  not 
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exceeding    two    years,    or    by    both    such    fine    and 
imprisonment    *    *     *." 

There  is  little  dispute  as  to  the  material  facts  involved. 
On  the  11th  of  October,  1913,  the  defendant,  a  resident 
of  the  city  of  Watertown,  was  the  owner  and  operator  of 
an  automobile.  It  weighed  upwards  of  two  tons  and  was 
between  fifty  and  sixty  horse  power.  Between  twelve  and 
one  o'clock  at  night  on.  the  day  mentioned  he,  with  two 
persons,  one  named  Gilligan  and  the  other  Lytton, 
started,  with  the  automobile,  on  Washington  street  in 
such  city,  for  a  ride.  When  they  reached  Chestnut  street, 
which  intersects  Washington  street  at  right  angles,  the  auto- 
mobile was  running  upwards  of  twenty  miles  an  hour.  The 
top  was  down  and  the  lamps  were  lighted.  There  was  also 
an  arc  light  at  the  intersection  of  the  streets  mentioned. 
After  the  car  had  passed  Chestnut  street  and  was  about 
one  hundred  and  seventy  feet  therefrom,  Lytton,  who  was 
sitting  in  the  rear  seat  —  the  defendant  and  Gilligan 
being  in  the  front  seat  —  called  to  the  defendant,  saying: 
"  Look  out,  boys,  there  is  something  ahead;  we  are  going 
to  catch  it."  The  something  to  which  Lytton  referred 
was  a  horse  and  wagon  going  in  the  same  direction  as 
the  automobile,  and  driven  by  one  Cole.  When  Lytton 
spoke  to  the  defendant  the  automobile  was  so  close  to 
the  horse  and  wagon  that  notwithstanding  the  brakes 
were  immediately  applied,  it  nevertheless  coUided  with 
the  wagon,  and  the  force  of  the  impact  was  such  that 
the  automobile,  wagon  and  horse  attached  thereto,  were 
turned  completely  around,  and  when  the  collision  was  over 
they  were  facing  in  the  opposite  direction  from  which  they 
were  previously  going.  Cole  was  thrown  from  his  seat  to 
the  street  and  very  seriously  injured.  One  thill  and  the 
reach  of  the  wagon  were  broken,  and  the  rear  axle  bent. 
The  horse  was  injured,  being  cut  or  scratched  on  the  left 
gambrel,  and  the  automobile  somewhat  damaged. 
Immediately  following  the  collision  Lytton  and  Gilligan 
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got  out  and  went  to  Cole,  who  was  then  lying  in  the  street 
two  or  three  feet  in  the  rear  of  the  automobile.  They 
asked  him  if  he  were  hurt  and  he  said  he  was.  They  took 
hold  of  him  and  undertook  to  place  him  on  his  feet,  but 
he  was  unable  to  stand  by  reason  of  the  injuries  he  had 
sustained.  Gilligan  then  went  to  the  defendant,  who  was 
sitting  in  the  automobile  about  seven  feet  from  where 
Cole  was  lying,  and  after  remaining  there  a  very  short 
time  went  back  to  L3rtton  and  Cole  and  said:  "  Come 
on,  he  is  only  winded,  only  busted  up  a  bit  and  scared." 
He  then  returned  to  the  car  and  he  and  the  defendant 
called  to  Lytton  to  get  into  the  car,  Gilligan  saying: 
"  Come,  get  back  into  the  car,  he  is  only  busted  up  a  bit. 
There  will  be  trouble  here,"  and  Cole  responded,  saying: 
*'  For  God's  sake  don't  leave  me  here  alone."  The  three 
got  into  the  automobile  and  drove  away,  leaving  Cole 
l3dng  in  the  street,  and  before  the  automobile  had  gone 
one  hundred  and  seventy  feet,  and  within  ten  seconds  after 
it  left  Cole,  the  People's  witness,  Katherine  I.  Foley,  who 
had  been  awakened  by  the  sound  of  the  collision  and  was 
standing  at  an  open  window  which  faced  the  spot  where  the 
accident  occurred,  saw  the  defendant  and  his  two  com- 
panions drive  away,  and  she  also,  within  that  time,  saw 
Cole  crawUng  towards  the  sidewalk  and  heard  him  say, 
'*  Oh,  my  God,  get  me  help;  get  me  a  doctor." 

It  is  said  because  this  witness  was  permitted  to 
testify  to  this  declaration  of  Cole's  that  the  judgment 
must  be  again  reversed  and  a  new  trial  ordered.  I  am 
unable  to  agree  to  this  result.  I  think  this  evidence 
was  admissible  because  it  was  a  part  of  the  res  geske. 
The  admission  in  evidence  of  the  declarations  of  an 
injured  person  constitutes  an  exception  to  the  general 
rule  that  excludes  hearsay  evidence,  and  is  justified  when 
the  declarations  are  so  spontaneous  or  natural  as  to  exclude 
the  idea  of  fabrication.  (People  v.  Sprague,  217  N.  Y. 
373;  Greener  v.  General  Electric  Co.,  209  N.   Y,   135.) 
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This  declaration  was  spontaneous.  It  was  made  within 
ten  seconds  after  defendant  left  Cole.  It  was  natural 
that  one  injured  as  severely  as  Cole  was,  when  he  learned 
that  he  had  been  left  alone  Ijdng  in  the  street  at  that 
hour  of  the  night,  should  call  for  help  and  medical  care. 
All  of  the  circumstances  exclude  the  idea  of  fabrication. 

But  assuming  that  the  testimony  of  the  witness  Foley 
as  to  the  declaration  of  Cole  was  erroneously  admitted, 
it  did  not  harm  the  defendant.  He  knew  there  had  been 
an  accident;  that  his  automobile  had  collided  with  a 
wagon  with  sufficient  force  to  turn  both  vehicles  com- 
pletely around,  and  to  throw  a  person  on  the  wagon  to  the 
street;  and  that  such  person  was  injured.  If  he  did 
not  see  Cole  lying  in  the  street  when  he  drove  away,  it 
was  because  he  did  not  look;  if  he  did  not  hear  Cole  tell 
Gilligan  and  Lytton  that  he  was  injured  so  he  could  not 
stand,  it  was  because  he  did  not  Usten.  He  could  not 
evade  the  provision  of  the  statute  quoted  by  neglecting 
to  do  either.  There  was  an  obUgation  imposed  upon  him, 
as  the  operator  of  the  automobile  —  no  matter  what 
GilUgan  told  him  or  whether  he  heard  Lytton  say  "  the 
man  is  pretty  badly  hurt " —  to  ascertain  for  himself, 
before  he  drove  away,  whether  Cole  was  injured  or  his 
property  damaged.  Had  he  discharged  that  obligation  he 
would,  before  leaving  the  scene  of  the  accident,  have 
given  to  Cole  his  name,  residence,  street  number,  and  the 
number  of  his  Ucense.  It  is  quite  apparent,  when  all  of 
the  evidence  is  considered,  that  his  one  thought  was  to  get 
away  as  quickly  as  possible.  The  evidence  is  that  he 
left  the  place  of  the  accident  within  two  or  three  minutes 
after  it  occurred,  indicating  as  clearly  as  anything  can, 
that  instead  of  trying  to  obey  the  statute,  he  intended  to 
evade  it  by  concealing  his  identity.  Nor  did  he  disclose 
it  until  he  was  called  upon  by  a  poUce  oflScer  the  following 
afternoon. 

The  legislature  has  directed  that  an  appellate  court,  in 
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a  criminal  case,  shall  give  judgment  without  regard  to 
technical  errors  or  defects,  or  exceptions  which  do  not 
affect  the  substantial  rights  of  the  parties.  (Code  of 
Criminal  Procedure,  sec.  542.)  We  frequently,  even  in 
capital  cases,  obey  this  direction.  {People  v.  Sfrague, 
supra;  People  v.  Ferolay  215  N.  Y.  285;  People  v.  Kane, 
213  N.  Y.  260;  People  v.  Sarzano,  212  N.  Y.  231.)  The 
exception  to  the  admission  of  the  declaration  referred  to 
did  not  affect  the  substantial  rights  of  the  defendant. 
The  jury,  if  governed  by  the  rule  of  reason  in  applying  the 
law  as  laid  down  by  the  trial  judge,  and  guided  by  the 
light  of  human  experience  in  determining  the  facts,  could 
not  have  rendered  a  verdict  other  than  the  one  which 
it  did.  The  defendant's  own  testimony,  taken  in  con- 
nection with  the  conceded  and  uncontradicted  facts, 
required  such  result. 

The  other  alleged  errors  have  been  carefully  examined 
but  do  not  seem  to  be  of  sufficient  importance  to  be  here 
considered. 

The  defendant  had  a  fair  trial,  was  justly  convicted  and 
the  judgment  should  be  aflfirmed. 

Chase,  Cuddeback,  Crane  and  Andrews,  JJ.,  concur; 
Collin  and  Hogan,  JJ.,  dissent. 

Judgment  affirmed. 
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Joseph  J.  Jermyn,  Respondent,  v.  Frederick  F.  Searing 
et  al.,  Copartners  under  the  Firm  Name  of  Searing 
&  Company,  Defendants,  and  The  Empire  Trust 
Company,  Appellant. 

Stock  subscriptions  —  construction  of  agreement  proposed 
to  be  entered  into  by  a  syndicate  composed  of  subscribers  of 
bonds  to  be  issued  to  build  a  proposed  railroad  and  the  rail- 
road promoters  as  managers  of  the  proposed  syndicate  — 
when  such  agreement  signed  by  only  one  subscriber  for 
bonds  does  not  authorize  promoters  to  borrow  money  on 
strength  of  such  subscription  —  when  subscriber  who  is  not 
liable  for  such  loan  may  have  agreement  and  subscription 
canceled. 

1.  In  the  absence  of  estoppel  the  party  who  has  given  an  authority 
in  writing  is  right  in  asking  that  that  authority  be  followed  as  it  is 
stated,  and  not  as  the  other  parties  thought  he  would  be  willing  they 
should  use  it.  Nothing  can  be  added  to  or  read  into  the  agreement 
unless  there  be  an  ambiguity  which  gives  play  for  judicial 
interpretation. 

2.  Agreements  to  subscribe  for  the  stock  of  a  corporation  to  be  formed 
presuppose  the  organization  of  the  corporation  before  they  become 
binding  and  enforceable.  In  the  absence  of  express  authority  to 
borrow  upon  an  individual  subscription  to  buy  bonds,  the  agreement 
to  subscribe  assumes  the  incorporation  of  the  binding  company  and 
that  it  will  not  be  enforceable  until  that  time. 

3.  In  order  to  carry  out  a  scheme  to  construct  a  proposed  rail- 
way and  acquire  the  stock  and  bonds  of  two  railroads,  one  built 
and  one  projected,  to  be  amalgamated  into  one  system  with  the  pro^ 
posed  railway,  an  agreement  was  proposed  to  be  entered  into  by  a 
syndicate  comiwsed  of  the  subscribers  for  the  bonds  to  be  issued 
in  order  to  finance  the  scheme  and  a  firm  of  promoters  as  managers 
of  the  S3nidicate.  The  syndicate  was  to  apply  the  proceeds  of  such 
bonds  to  the  construction  of  the  proposed  railway  and  do  all  things 
its  managers  deemed  fit  to  accomplish  that  purpose,  including  the 
right  to  arrange  for  advances  to  be  made  from  time  to  time  upon 
the  security  of  the  agreement  for  building  the  railroad.  The  plain- 
tiff herein  alone  signed  such  agreement  as  a  subscriber  to  a  desig- 
nated number  of  bonds,  a  small  part  of  the  number  proposed  to  be 
issued.    Upon  these  facts,  it  cannot  be  held  that  loans  were  to  be 
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procured  upon  the  strength  of  such  agreement  before  the  contemplated 
railway  was  incorporated  or  bonds  issued  or  authorized  to  be  issued. 

4.  Where  the  managers  of  the  proposed  syndicate,  without  the 
knowledge  of  plaintiff,  procured  a  loan  upon  their  note  as  managers 
secured  by  the  subscription  agreement  signed  by  plaintiff,  part  of 
which  loan  was  used  to  repay  another  loan  made  by  said  trust  com- 
pany to  said  promoters  over  a  month  before  the  plaintiff  signed  the 
agreement,  the  plaintiff  is  not  obligated  under  such  subscription  to 
reimburse  the  trust  company  for  the  loan  to  the  promoters,  who  are 
msolvent,  but  is  entitled  to  have  the  agreement  canceled. 

Jermyn  v.  Searing ^  170  App.  Div.  707,  affirmed. 

(Argued  January  29,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  January  10,  1916,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

The  action  was  to  obtain  the  revocation  of  a  sub- 
scription to  a  syndicate  agreement  upon  the  grounds  that 
plaintiff's  subscription  was  obtained  by  fraud,  without 
consideration ;  that  it  had  been  revoked ;  that  no  syndicate 
was  ever  formed  and  that  there  were  no  other  subscribers. 
The  answer  set  up  a  counterclaim  for  money  alleged  to 
have  been  loaned  upon  the  strength  of  said  subscription. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

William  D.  Guthrie  and  Thomas  F.  Gilroy,  Jr.,  for 
appellant.  Searing  &  Co.  had  authority  as  syndicate 
managers  to  borrow  money  for  construction  purposes  or 
the  acquisition  of  securities.  (Minot  v.  Burrcrughs,  223 
Mass.  595;  Keyes  v.  Met.  Trust  Co.,  220  N.  Y.  237;  Le 
Roy  V.  Beard f  8  How.,  U.  S.,  451;  Very  v.  Levy,  13  How. 
Pr.  345,  358;  Jackson  v.  Builders  Wood  Working  Co., 
91  Hun,  435;  Hoffman  v.  Mna  Ins.  Co.,  32  N.  Y.  405; 
N.  Y.  &  New  Haven  R.  R.  Co.  v.  Schuyler,  34  N.  Y. 
30;  Bank  of  Batavia  v.  N.  Y.,  L.  E.  &  W.  R.  R.  Co., 
106  N.  Y.  195;  Provident  Trust  Co.  v.  Mercer  County, 
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170  U.  S.  593;  Waite  v.  Santa  Cruz,  184  U.  S.  302; 
Gunnison  County  Commissioners  v.  Rollins,  173  U.  S. 
255;  Pendleton  County  v.  Amy,  13  Wall.  297.)  The 
revocation  of  an  agent's  authority  is  not  effective  as 
against  innocent  third  parties  unless  brought  to  their 
attention.  {N.  Y.  &  N.  H.  R.  R.  Co.  v.  Schuyler,  34 
N.  Y.  30;  F.  L.  &  T.  Co.  y.  WiUm,  139  N.  Y.  284; 
McNeilly  v.  Cont.  Life  Ins.  Co.,  66  N.  Y.  23;  Claflin  v. 
Lenheim,  66  N.  Y.  301;  Glennan  v.  Rochester  Trust  & 
S.  D.  Co.,  209  N.  Y.  12;  Hatch  v.  Coddington,  95  U.  S. 
48;  Johnson  v.  Christian,  128  U.  S.  374;  Wood  v.  Duff- 
Gordon,  222  N.  Y.  88;  Horton  v.  Erie  Preserving  Co.,  90 
App.  Div.  255;  181  N.  Y.  535;  Hutchins  v.  Smith,  46 
Barb.  236;  Hess  v.  Rau,  95  N.  Y.  359;  FarreU  v.  Amberg, 
8  Misc.  Rep.  220;  151  N.  Y.  670.)  The  subscription 
agreement  was  a  binding  and  certain  contract  between 
the  plaintiff  and  Searing  &  Co.,  and  was  supported  by 
suflScient  consideration  in  the  express  and  imphed  promises 
of  and  obligations  and  duties  assumed  by  Searing  & 
Co.  {Wood  V.  Duff-Gordon,  222  N.  Y.  88;  Godine  v.  Kidd, 
64  Hun,  585;  Catlin  v.  Green,  120  N.  Y.  441;  Singer 
Co.  V.  Union  Co.,  Holmes,  253;  Philadelphia  Ball  Club, 
Ltd.,  V.  Lajoie,  202  Penn.  St.  210;  Industrial  &  General 
Trust,  Ltd.,  V.  Tod,  180  N.  Y.  215;  Mcrran  v.  Standard 
Oil  Co.,  211  N.  Y.  187;  FoUiard  v.  Wallace,  2  Johns.  395; 
Horton  v.  Erie  Preserving  Co.,  90  App.  Div.  255;  181 
N.  Y.  535;  Hutchins  v.  Smith,  46  Barb.  235;  Levy  v. 
West  Side  Const.  Co.,  162  N.  Y.  Supp.  661.)  The  agree- 
ment to  pay  the  *'  managers  "  the  amount  set  opposite 
their  respective  names,  set  forth  in  the  second  clause, 
is  assumed  by  the  subscribers,  i.  e.,  by  each  subscriber 
severally  for  himself  and  to  the  extent  only  of  the  amoimt 
of  his  individual  subscription.  The  express  authority  to 
arrange  for  advances  is  upon  the  security  of  this  agree- 
ment, and  not  upon  the  security  of  the  whole  syndicate. 
(Sandford  v.  Halsey,  2  Den.  235;  25  Wend.  475;  Ada 
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Dairy  Assn.  v.  Mears,  123  Mich.  470;  Wood  v.  Duff- 
Gordon^  222  N.  Y.  88;  Railroad  v.  Kinsmany  77  Maine, 
370;  Phoenix  Warehousing  Co.  v.  Badger,  67  N.  Y.  294; 
Hastings  Lumber  Co.  v.  Edwards,  188  Mass.  587 ;  Yonkers 
Gazette  Co.  v.  Taylor,  30  App.  Div.  334;  Knickerbocker 
Trust  Co.  V.  Davis,  143  Fed.  Rep.  587;  C.  cfe  C.  R.  R. 
Co.  V.  GarUvd,  14  S.  C.  63;  Gibbons  v.  EUis,  83  Wis.  434.) 

Reid  L.  Carr  for  respondent.  The  S3nidicate  agreement 
gave  no  power  to  Searing  &  Co.,  as  syndicate  managers 
or  as  agents  for  plaintiff,  to  borrow  money  on  his  accoimt 
or  for  the  repayment  of  which  he  would  be  liable. 
{Ddafield  v.  State,  26  Wend.  191 ;  Shaw  v.  Saranac  Horse 
Nail  Co.,  144  N.  Y.  220;  Craighead  v.  Peterson,  72  N.  Y. 
279;  Smith  v.  Tracy,  36  N.  Y.  79;  Lawrence  v.  Gebhard, 
41  Barb.  575;  Guardian  Trust  Co.  v.  Peabody,  122  App. 
Div.  648;  195  N.  Y.  544;  Porges  v.  United  States  Mortgage 
&  Trust  Co.,  203  N.  Y.  181 ;  1  Clark  &  Skyles  on  Agency, 
267;  31  Cyc.  of  PL  &  Pr.  1395;  Bray  v.  FarweU,  81  N.  Y. 
600.)  No  effort  was  made  and  no  intention  formed 
by  any  of  the  defendants  to  lend  or  borrow  money  for 
Jermyn 's  account  and  no  promise  was  given  or  pre- 
tended to  be  given  on  his  behalf  to  repay  the  loan  of 
April  second.  No  privity  of  contract  was  created  or 
attempted  to  be  created  between  Jermyn  and  the  trust 
company.  There  was  a  complete  failure  of  proof  as  to 
the  counterclaim.  {Paige  v.  WiUett,  38  N.  Y.  28;  Ferriss 
V.  Hard,  135  N.  Y.  354;  Bradt  v.  McClenahan,  118  App. 
Div.  768;  Guaranty  Trust  Co.  v.  Dinwiddie,  79  Ore.  653; 
Atty.-Gen.  v.  Drummond,  1  Dr.  &  War.  368;  Sturm  v. 
Boker,  150  U.  S.  312,  336;  Insurance  Co.  v.  Dutcher, 
95  U.  S.  269;  Nicoll  v.  Sands,  131  N.  Y.  19;  Seymour 
V.  Warren,  179  N.  Y.  1,  6;  Rowland  v.  HaU,  121  App. 
Div.  459.)  The  syndicate  agreement  pledged  with  the 
Empire  Trust  Company  as  collateral  security  was  subject 
to  all  equities  and  defenses  available  against  Searing  & 
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Co.,  and  the  trust  company  as  pledgee  acquired  no 
greater  right  to  enforce  it  than  Searing  &  Co.  possessed. 
{Rapps  V.  Gottlieb,  142  N.  Y.  164;  Stevenson  Brewing  Co. 
V.  /6a,  155  N.  Y.  224;  CeabrdL  Trust  Co.  v.  W.  I.  Imp. 
Co.,  169  N.  Y.  314;  Selvyyn  v.  Waller,  212  N.  Y.  513; 
Guaranty  Trust  Co.  v.  Dinwiddie,  79  Ore.  653;  Wing  v. 
McCaUum,  244  Fed.  Rep.  199.)  Plaintiff  was  not  bound 
by  the  syndicate  agreement  because  his  subscription  was 
for  twenty  out  of  a  total  of  six  hundred  syndicate  shares 
and  no  other  person  ever  subscribed  for  a  single  share. 
(Bray  v.  FarweU,  81  N.  Y.  600;  Pitchfard  v.  Dams,  5 
M.  &  W.  2;  Cabot  &  West  Springfield  Bridge  v.  Chapin, 
6  Cush.  50;  Stoneham  Branch  R.  Co.  v.  Gould,  68  Mass. 
277;  Salem  Mill  Dam  Corp.  v.  Ropes,  6  Pick.  23;  Atlantic 
Cotton  Mills  V.  Abbott,  9  Cush.  423;  1  Cook  on  Corp. 
[6th  ed.]  §  176;  2  Clark  &  MarshaU  on  Corp.  §  505.) 
Jerm3m  was  never  bound  by  the  agreement  because  it 
was  void  for  want  of  consideration  and  want  of  mutuaUty. 
(1  Page  on  Cont.  452;  Green  v.  Sigu^i  Iron  Co.,  88  Fed. 
Rep.  203;  88  Fed.  Rep.  207;  104  Fed.  Rep.  854;  Lemer 
V.  Tetrazzini,  71  Misc.  Rep.  182;  144  App.  Div.  928; 
207  N.  Y.  709;  Chicago  R.  Co.  v.  Dane,  43  N.  Y.  240; 
Commercial  Co.  v.  Northampton  P.  C.  Co.,  115  App. 
Div.  388;  190  N.  Y.  1;  Horvie  v.  KasnovxUz,  83  App. 
Div.  295;  Thayer  v.  Bur  chard,  99  Mass.  508;  Goodyear 
V.  Koehler,  159  App.  Div.  116;  Barrow  v.  Mexican  R. 
Co.,  134  N.  Y.  15;  RehmrZeither  Co.  v.  Walker,  160 
S.  W.  Rep.  777;  Amot  v.  Pittston  Coal  Co.,  68  N.  Y.  565.) 

Crane,  J.  Joseph  J.  Jermyn  at  all  the  times  herein 
mentioned  was  a  wealthy  mine  owner,  resident  in  Scran- 
ton,  Pennsylvania.  Searing  &  Co.  was  a  copartnership 
carrying  on  a  banking  and  promoting  business  with  oflSces 
at  7  Wall  street,  New  York  city. 

The  Empire  Trust  Company  was  a  banking  corporation 
of  New  York  city  which  acted  as  trustee  under  mortgages 
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to  secure  the  bonds  issued  or  to  be  issued  by  the  four 
raikoads  hereinafter  mentioned. 

The  Delaware  and  Eastern  Raih'oad  Company  was 
organized  and  incorporated  in  November,  1904,  under 
the  laws  of  the  state  of  New  York  with  an  authorized 
capital  of  $600,000,  to  own  and  operate  about  forty-eight 
miles  of  railroad  extending  from  the  village  of  East 
Branch  to  the  village  of  ArkviUe  with  a  spiu*  from 
Shavertown  to  Andes,  all  in  the  county  of  Delaware, 
New  York  state.  Construction  was  commenced  in  Sep- 
tember of  1905  and  continued  to  completion  in  September 
of  1907.  $1,000,000  par  value  first  mortgage  bonds  were 
issued  by  this  railroad  company,  $600,000  of  which  were 
placed  by  Searing  &  Co.  upon  the  market. 

The  Empire  Trust  Company  was  the  trustee  under 
the  mortgage  to  secure  these  bonds  executed  on  or  about 
January  1st,  1906. 

The  Hancock  and  East  Branch  Railroad  was  organized 
on  July  nth,  1906,  with  a  capital  stock  of  $200,000,  for 
the  piupose  of  building  a  railroad  from  Han(?ock  to  East 
Branch,  a  distance  of  about  seven  miles.  On  or  about 
January  2d,  1907,  it  executed  a  mortgage  to  the  Empire 
Trust  Company  to  secure  an  issue  of  its  bonds  with  the 
par  value  of  $1,000,000.  The  mortgage  was  never 
recorded  and  no  bonds  were  ever  issued. 

The  Schenectady  and  Margaretville  Railroad  Company 
was  organized  on  July  26th,  1906,  with  a  capital  stock 
of  $1,000,000,  for  the  purpose  of  building  and  operating 
a  railroad  from  the  village  of  ArkviUe  to  the  city  of 
Schenectady.  ArkviUe  was  one  of  the  termini  of  the 
Delaware  and  Eastern  Railroad  Company.  On  the  2d 
day  of  January,  1907,  it  executed  a  mortgage  to  the 
Empire  Trust  Company  to  secure  an  issue  of  its  bonds 
at  the  par  value  of  $4,500,000.  The  mortgage  was  never 
recorded  and  the  bonds  were  never  issued. 

It  wiU  thus  be  seen  that  with  the  construction  of  these 
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two  latter  railroads  there  would  be  a  continuous  line 
from  Schenectady  to  Hancock  on  the  Pennsylvania  border 
in  the  state  of  New  York. 

Searing  &  Co.,  the  promoters,  began  to  survey  and  lay 
grades  in  or  about  June  of  1906  for  these  two  raihoads, 
or,  as  it  might  be  termed,  the  extension  under  separate 
corporate  entities  of  the  Delaware  and  Eastern  Railroad 
from  Arkville  on  the  east  and  East  Branch  on  the  west. 

The  Delaware  and  Eastern  Railway  Company  was 
incorporated  about  May  13th,  1907,  with  a  capital  stock 
of  $1,200,000,  for  the  purpose  of  consolidating  the  three 
railroads  above  mentioned  so  as  to  give  it  the  full  control 
and  management  of  the  system  between  Schenectady 
and  Hancock. 

On  July  1st,  1907,  this  railway  company  executed  and 
deUvered  a  mortgage  to  the  Empire  Trust  Company  as 
trustee  to  secure  the  issue  of  bonds  to  the  amount  of 
$6,500,000,  which  were  to  be  used  for  the  purpose  of 
retiring  the  outstanding  bonds  and  stock  of  the  Delaware 
and  Eastern  Raihoad  Company,  the  bonds  of  the 
Schenectady  and  Margaretville  Railroad  Company  and 
for  the  other  general  purposes  of  the  railway  company. 

This  litigation  grows  out  of  a  loan  of  $150,000  which 
the  Empire  Trust  Company  made  to  Searing  &  Co.  as 
managers  of  a  syndicate  on  a  subscription  agreement  for 
$200,000  of  these  bonds  of  the  Delaware  and  Eastern 
Railway  Company  signed  by  the  plaintiff,  Jermyn.  The 
question  is,  who  is  to  lose  this  money,  the  subscriber  or 
the  banking  institution  which  loaned  on  his  subscription. 

Searing  &  Co.  became  bankrupt  on  February  24th, 
1910,  and  the  Delaware  and  Eastern  Railway  Company 
went  into  the  hands  of  a  receiver  two  days  later. 

In  my  judgment  the  result  of  this  case  depends  upon 
the  interpretation  of  Jermyn's  subscription  agreement, 
and  to  understand  the  question  presented  it  is  necessary 
to  state  some  additional  facts. 
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In  June  of  1905  Jermyn,  through  the  solicitation  of 
Searing  &  Co.,  purchased  $100,000  par  value  of  the  bonds 
of  the  Delaware  and  Eastern  Railroad  Company  (not 
Railway),  paying  cash  therefor.  He  received  at  the  time 
two  hundred  and  fifty  shares  of  the  stock  as  a  bonus. 
On  August  15th  of  1906  the  plaintifif  agreed  to  buy  an 
additional  $100,000  of  these  bonds,  but  instead  of  paying 
cash  therefor,  authorized  Searing  &  Co.  to  obtain  a  loan 
of  $95,000  with  which  to  pay  the  piu-chase  price,  $85,000 
from  the  Empire  Trust  Company  and  $10,000  from  the 
Newton  Trust  Company  of  Newton,  New  Jersey.  Searing 
&  Co.  were  to  sell  these  bonds  and  out  of  the  proceeds 
pay  the  loans  and  keep  the  profits.  As  security  for  this 
loan  of  $85,000  from  the  Empire  Trust  Company,  Jermyn 
gave  his  demand  note  which  was  called  for  payment  on 
the  21st  day  of  March,  1907.  When  the  plaintiff  on  the 
26th  day  of  March,  1907,  called  at  the  trust  company  in 
reference  to  this  demand  he  told  its  president  of  the 
arrangement  he  had  made  with  Searing  &  Co.  whereby 
they  were  to  sell  the  bonds  and  out  of  the  proceeds  pay 
the  note.  He  recognized,  however,  his  obUgation  and 
paid  $30,000  on  April  1st,  1907,  $40,000  July  15th,  1907, 
and  the  balance,  $15,000,  on  August  20th,  1907,  at  which 
time  the  president  wrote  him  a  letter  of  thanks  stating 
that  the  bonds  taken  as  seciuity  would  be  shipped 
according  to  instructions. 

Thus  the  plaintiff  by  August  of  1907  had  paid  in  cash 
for  $200,000  of  the  bonds  of  the  Delaware  and  Eastern 
Railroad  Company.  His  first  subscription  was  made  by 
signing  an  agreement  in  writing  somewhat  similar  to  that 
hereinafter  mentioned  and  which  forms  the  dispute  in 
this  case. 

This  Utigation  is  over  the  second  agreement  signed 
March  12th,  1907,  by  the  plaintiff  when  he  subscribed 
for  bonds  amounting  to  $200,000  of  the  Delaware  and 
Eastern  Railway  Company.     On  April  2d,  1907,  Searing 
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&  Co.  obtained  from  the  Empire  Trust  Company  a  loan 
of  $150,000  upon  the  strength  of  this  subscription  paper 
using  it  as  collateral  for  the  loan.  The  plaintiflf  knew 
nothing  about  this  transaction  until  March  of  1908,  when 
demand  was  made  upon  him  for  payment  which  he 
refused.  The  facts  so  far  as  material  regarding  this  loan 
may  be  briefly  stated. 

When  on  March  26th  Mr.  Jermyn  was  in  New  York 
consulting  the  Empire  Trust  Company  about  his  $85,000 
loan  which  had  been  called,  one  of  the  firm  of  Searing 
&  Co.  was  in  Scranton,  Pennsylvania,  seeking  to  borrow 
of  the  Dime  Deposit  and  Discount  Bank  of  that  place 
$50,000  on  this  second  subscription  agreement.  Learning 
of  this  fact  upon  his  return  home  on  the  27th,  Jermyn 
immediately  repudiated  any  right  of  Searing  &  Co.  to 
borrow  on  this  paper  and  wrote  them  a  letter  on  the 
28th  canceUng  his  subscription.  On  the  30th  of  the 
month  Searing  &  Co.  wrote  a  letter  to  Mr.  Baldwin, 
president  of  the  Empire  Trust  Company,  in  which  they 
stated  this  proposition: 

"  For  you  to  make  us  a  loan  of  one  hundred  and  fifty 
thousand  dollars  ($150,000)  for  three  months  with  the 
privilege  of  renewing  it  for  another  three  months,  on 
our  note  to  be  secured  by  an  imderwriting  agreement 
with  Mr.  J.  J.  Jermyn  for  two  hundred  thousand  dollars 
($200,000)  par  value  of  bonds  of  the  Delaware  and 
Eastern  Railway  Company  Syndicate." 

On  April  2d  the  Empire  Trust  Company  made  the 
loan  by  paying  to  Searing  &  Co.  as  managers  of  the 
Delaware  and  Eastern  Railway  sjoidicate  the  sum  of 
$150,000,  taking  as  security  their  note  as  such  managers, 
the  subscription  agreement  signed  by  Jermyn  and  a  few 
days  later  four  calls  upon  Jermyn  for  payment  of  his 
subscription  to  be  used  only  in  case  Searing  &  Co.  failed 
to  meet  their  note.  The  note  thus  given  was  for  three 
months  and  was  renewed  from  time  to  time  until  pay- 
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ment  was  demanded  February  27th,  1908.  Fifty  thou- 
sand dollars  ($50,000)  of  the  amount  loaned  was  inmiedi- 
ately  returned  to  the  Empire  Trust  Company  to  take  up 
a  previous  note  of  Searing  &  Co.  given  together  with 
securities  of  the  Delaware  and  Eastern  Railroad  Com- 
pany for  a  loan  obtained  February  5th,  1907,  over  a 
month  before  the  Dlaintifif  became  a  subscriber  to  the 
bonds  of  the  railway  company. 

Having  these  facts  before  us  the  point  presented  may 
be  stated  briefly  as  follows:  The  plaintiff  signed  a  sub- 
scription agreement  under  which  Searing  &  Co.  claimed 
to  have  the  right  to  borrow  money  of  the  Empire  Trust 
Company.  Did  the  paper  contain  such  authority?  The 
trial  court  has  found  that  the  subscription  agreement 
was  without  consideration  or  mutuaUty,  was  void  for 
fraud  and  also  subject  to  a  collateral  agreement  made 
between  the  plaintiff  and  Searing  &  Co.  that  the  sub- 
scription should  not  be  binding  imless  or  until  all  the 
shares  of  the  proposed  syndicate  or  all  the  $6,000,000 
bonds  should  be  subscribed  for.  We  take  it,  however, 
that  none  of  these  facts  would  be  a  good  defense  as  against 
the  Empire  Trust  Company  acting  in  good  faith  without 
knowledge,  if  the  subscription  agreement  authorized 
Searing  &  Co.  to  borrow  and  the  Empire  Trust  Company 
to  loan  under  the  conditions  and  circumstances  stated. 
The  court  found,  and  was  justified  in  so  finding,  that 
the  trust  company  acted  in  all  these  matters  in  absolute 
good  faith.  We  must,  therefore,  examine  this  syndicate 
agreement  to  find  the  authority  if  it  exists. 

March  12th,  1907,  is  the  date  of  the  contract  headed, 
"  Delaware  and  Eastern  Railway  Co."  — "  Syndicate 
Agreement."  The  parties  of  the  first  part  are  Searing 
&  do.  and  the  parties  of  the  second  part  are  the  "  sub- 
scribers hereto  "  called  the  "  subscribers  "  and  collectively 
the  "  syndicate."  The  recitals  contain  a  statement  that 
the  parties  of  the  first  part  have  "  acquired  the  rights 
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to  the  control  of  six  million  dollars  ($6,000,000)  5% 
bonds  of  a  company  about  to  be  fonned  to  be  known 
as  the  Delaware  and  Eastern  Railway  Co.  or  by  some 
other  name,"  and  that  the  parties  desire  to  form  a 
"  syndicate  "  to  purchase  the  said  six  million  dollars  of 
bonds  of  said  company.  Then  follows  the  agreement 
said  to  be  made  between  the  parties  of  the  first  part 
"  who  are  to  be  the  managers  of  the  syndicate  and  the 
syndicate."  It  will  be  noticed  that  the  agreement  is 
not  between  Searing  &  Co.  and  a  "  subscriber "  indi- 
vidually, but  between  said  firm,  as  managers  and  the 
"  syndicate  "  the  "  subscribers,"  the  party  of  the  second 
part.  The  purpose  is  to  buy  six  million  dollars  of  bonds 
of  a  company  aboiU  to  be  formed.  After  specifying  the 
number  of  shares  of  the  company,  the  niunber  the 
respective  subscribers  agree  to  take,  a  copy  of  the  nego- 
tiable receipt  to  be  given  upon  pasrment  of  the  sub- 
scriptions, the  right  of  the  managers  to  reject  or  reduce 
any  subscription  there  follows  paragraph  "  seventh  "  in 
these  words: 

"  It  is  understood  that  the  bonds  of  the  present  under- 
writing are  for  the  piupose  of  constructing  a  line  from 
Hancock,  N.  Y.,  to  Schenectady,  N.  Y.,  by  acquiring 
all  the  stock  and  all  the  bonds  of  the  Hancock  and  East 
Branch  Railroad  Company  and  the  Schenectady  and 
Margaretville  Railroad  Company  authorized  by  the 
Board  of  Railroad  Conamissioners  and  all  the  rights, 
privileges  and  franchises  now  granted  to  these  companies, 
and  also  to  acquire,  by  lease  or  otherwise,  the  present 
Delaware  and  Eastern  Railroad  Company,  already  con- 
structed and  operated,  amalgamating  the  three  railroads 
into  one  system,  to  be  known  as  the  Delaware  and  Eastern 
Railway  Company,  or  by  some  other  appropriate  name. 

"  And,  the  '  Subscribers '  hereto  do  hereby  consent 
and  the  '  Managers '  are  hereby  empowered  to  do  any 
and  all  acts,  to  purchase  any  other  securities,  and  to 
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apply  the  proceeds  of  the  within  underwriting  in  any 
manner  which,  in  their  judgment,  they  may  deem  fit 
in  order  to  accomplish  the  above  purpose,  including  the 
right  to  arrange  for  advances  to  be  made  from  time  to 
time  to  the  Contractors  or  Construction  Company  that 
may  hereafter  be  formed  to  build  the  said  RaUroad,  by 
one  or  more  Banks  or  Trust  Companies,  upon  the  security 
of  this  agreement,  if  necessary,  together  with  the  bonds 
and  certificates  subscribed  for  hereunder  or  that  may  be 
purchased  by  the  '  Managers '  with  the  proceeds  of  the 
within  underwritmg." 

Who  gives  to  the  managers  the  power  to  purchase  and 
arrange  with  trust  companies  for  advances?  The  "  sub- 
scribers "  the  "  party  of  the  second  part "  also  called 
"  the  syndicate.!'  I  find  nothing  in  this  agreement  con- 
stituting one  subscriber  a  "  syndicate  "  or  the  "  party 
of  the  second  part.''  No  authority  is  here  conferred  by 
an  individual  subscriber  to  borrow  money  on  his  name; 
it  is  the  syndicate  which  empowers  advances  to  be 
arranged  for  "  upon  the  security  of  this  agreement.'' 
The  agreement  mentioned  is  that  to  which  Searing  & 
Co.  are  one  party  and  the  syndicate  or  subscribers  the 
other  party.  The  fact  that  subscriptions  may  have  been 
taken  on  separate  sheets  of  paper  cannot  alter  the  legal 
effect.  The  contract  consists  of  all  such  papers  taken 
together.  It  is  quite  evident  that  there  was  to  be  no 
agreement,  no  power  to  bind  the  individual  imtil  the 
party  of  the  second  part  came  into  being  and  the  syndicate 
was  formed.  If  the  contrary  was  the  intention  it  could 
have  been  so  stated  as  in  Knickerbocker  Trust  Co.  v. 
Evans  (188  Fed.  Rep.  549);  Knickerbocker  Trust  Co.  v. 
Davis  (143  Fed.  Rep.  587). 

When  this  paper  was  presented  to  the  Empire  Trust 
Company  to  obtain  a  loan  of  $150,000  what  was  to  be 
seen  and  read?  In  the  first  place  it  bore  simply  the 
plaintiff's  signature  for  $200,000  of  the  bonds.     No  one 
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else  had  signed  it  and  no  statement  was  made  that  any 
*other  subscriptions  had  been  procured.  So  far  as  the 
trust  company  knew  this  was  the  only  subscription.  It 
stated  that  the  bonds  subscribed  for  were  for  the  purpose 
of  constructing  a  line  from  Hancock  to  Schenectady  in 
the  following  manner : 

By  acquiring  the  stocks,  bonds  and  franchises  of 
the  Hancock  and  Eastern  Branch  Raikoad  Company 
and  the  Schenectady  and  Margaretville  Railroad  Com- 
pany and  to  acquire  by  lease  or  otherwise  the  existing 
Delaware  and  Eastern  Railroad  Company.  It  stated 
without  reservation,  although  such  was  not  the  fact,  that 
this  latter  railroad  was  "  already  constructed  and  oper- 
ating." The  amalgamation  was  to  be  known  as  the 
Delaware  and  Eastern  Railway  Company.  Then  the 
subscribers  gave  to  the  managers  certain  powers  and 
they  were  these: 

1st.  To  purchase  any  other  securities  (this  did  not  mean 
the  securities  above  mentioned).  2nd,  to  apply  the  pro- 
ceeds of  the  within  underwriting  in  any  manner  they 
deemed  fit. 

Next  came  the  authorization  to  borrow  money,  the 
right  to  arrange  for  advances  from  tune  to  tune  from 
bankg  and  trust  companies.    This  was  Umited  as  follows: 

(a)  The  advances  were  to  be  to  contractors.  This 
could  hardly  have  meant  Searing  &  Co.  as  they  had 
been  referred  to  throughout  the  agreement  as  "  mana- 
gers." Something  other  must  have  been  meant  than 
the  managers,  or  this  word  would  have  been  repeated. 
The  "  contractor  "  meant  the  person  contracting  to  build 
the  extensions  to  the  road. 

(b)  The  advances  were  to  build  the  new  railway. 
This  did  not  mean  to  build  the  Delaware  and  Eastern 
Railroad,  for  it  was  stated  in  the  preceding  paragraph 
that  such  road  was  "  already  constructed  and  operating." 
This  had  reference  to  the  two  additional  lines  above 
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referred  to  which  were  to  connect  at  either  end  with 
the  Delaware  and  Eastern  Raih'oad,  as  built  or  as  being' 
constructed.  While  this  road  had  not  actually  been 
finished,  yet  as  the  agreement  stated  that  it  was,  this 
indicated  at  least  an  intention  that  the  money  of  the 
new  syndicate,  or  at  least  that  which  was  to  be  borrowed, 
was  not  to  be  used  to  complete  it. 

(c)  The  advances  were  to  be  made  "  upon  the  security 
of  this  agreement,  if  necessary,  together  with  the  bonds 
and  certificates  subscribed  for  hereunder.''  It  could 
hardly  be  supposed  that  loans  were  to  be  procured  upon 
the  strength  of  a  subscription  agreement  before  any 
railroad  such  as  contemplated  was  incorporated  or  bonds 
issued  or  authorized  to  be  issued.  It  says  that  if  neces- 
sary the  subscriptions  may  be  used  to  obtain  money 
together  with  the  bonds.  While  this  might  not  require 
the  bonds  to  accompany  the  agreement,  yet  in  the  most 
liberal  interpretation  it  was  expected  that  the  corporation 
should  be  formed  and  the  bond  issue  authorized. 

Agreements  to  subscribe  for  the  stock  of  a  corporation 
to  be  formed  presuppose  the  organization  of  the  cor- 
poration before  they  become  binding  and  enforceable. 
It  may  not  be  that  the  subscriptions  must  be  full  and 
complete  before  the  contract  of  a  subscriber  can  be 
enforced,  but  the  corporation  when  formed  is  generally 
the  party  to  enforce  the  agreement.  (MarysviUe  Electric 
Light  &  Power  Co.  v.  Johnson,  93  Cal.  538;  Ashuelot 
Boot  &  Shoe  Co.  v.  Hoit,  56  N.  H.  548;  Athol  Music 
Hall  Co.  V.  Carey,  116  Mass.  471;  International  Fair  & 
Exposition  Assoc,  of  Detroit  v.  WdUcer,  83  Mich.  386.) 

In  the  absence  of  express  authority  to  borrow  upon  the 
individual  subscription  to  buy  bonds,  the  agreement  to 
subscribe  assumes  the  incorporation  of  the  bonding  com- 
pany  and  that  it  will  not  be  enforceable  until  that  time. 

What  was  said  in  Dorris  v.  Sweeney  (60  N.  Y.  463,  467) 
about  a  stock  subscription  is  not  inappropriate  here.    The 
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defendant  in  that  case  signed  an  instrument  whereby 
he  and  others  agreed  to  form  a  company  for  the  purpose 
of  purchasing  a  patent  for  preserving  fruits  and  vending 
the  same  and  to  pay  for  the  amount  of  stock  set  opposite 
their  respective  names.    Five  thousand  dollars  was  sub- 
scribed by  the  defendant.    The  company  when  formed 
also  included  the  purpose  of  manufacturing  preserved 
fruits  and  of  canning  fruits.    This  court  said:    ''  A  legal 
and  effectual  formation  of  a  corporation  or  joint  stock 
company  for  the  purpose  specified  in  the  contract  was  a 
condition  precedent  to  his  obligation  to  put  in  his  capital 
He  would  not  be  bound  under  such  a  contract  to  invest 
his  capital  in  the  stock  of  a  corporation  not  legally 
formed,   or  which  had  not  obtained  the  franchise  of 
carrying  on  the  business  contemplated  by  the  contract, 
and  in  which  he  had  agreed  to  become  interested."     (See, 
also,  Buffalo  &  Jamestown  R,  R.  Co.  v.  Gifford,  87  N.  Y. 
294;  Buffab  &  Allegany  R.  R.  Co.  v.  Gary,  26  N.  Y.  75.) 

The  loan  made,  in  this  case,  *was  to  Searing  &  Co. 
and  not  to  any  contractor.  It  was  not  for  the  purpose 
bf  building  the  extensions,  above  referred  to.  The  trust 
company  knew  that  $50,000  of  it  was  to  repay  a  previous 
loan  obtained  a  month  before  the  subscription  agreement 
was  signed.  The  Delaware  and  Eastern  Railway  Com- 
pany was  not  at  the  time  incorporated  for  it  did  not 
come  into  existence  until  May  13th,  1907,  and  no  bonds 
were  issued  or  authorized  to  be  issued  imtil  after  July' 
1st,  1907.  Searing's  letter  to  President  Baldwin,  March 
30th,  1907,  stated: 

"We  now  have  our  lines  out  arranging  the  under- 
writing for  this  new  proposition  and  have  already  made 
a  very  substantial  start.  We  will  not  begin  any  con- 
struction work  until  we  have  the  fimds  in  hand  to 
complete  the  Hancock  and  East  Branch  division." 

Therefore,  we  must  conclude  that  this  contract  did 
not  authorize  Searing  &  Co.  to  obtain  money  from  the 
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Empire  Trust  Company  for  and  on  behalf  of  Jermyn 
at  the  time  and  under  the  conditions  stated,  and  that 
a  plain  reading  of  the  paper  in  the  light  of  the  known  facts 
so  indicated  to  the  trust  company. 

We  have  not  overlooked  the  force  of  the  sweep  of  the 
appellant's  argument  that  this  was  one  railroad  enterprise 
imdertaken  to  connect  Schenectady  with  Hancock,  and 
that  all  the  mone3rs  raised  at  any  time  were  devoted  or 
to  be  applied  to  the  one  cause  irrespective  of  the  three 
or  foiu*  separate  corporations.  This  may  be  the  natural 
way  in  which  the  business  man  would  look  at  it.  Viewed 
in  optimism  and  hope  no  doubt  many  great  undertakings 
would  not  be  finished  if  the  organizers  stopped  at  every 
step  to  examine  too  closely  the  obstacles.  Success  often 
overlooks  faults  and  the  law  is  not  always  quick  enough 
for  some  necessary  action.  Failure,  however,  is  critical 
and  scans  the  letter  as  well  as  the  spirit  of  an  agreement. 

So  here,  it  may  very  well  be  that  the  parties  imder- 
stood  this  to  be  the  building  of  a  single  railroad  and  that 
the  four  corporations  were  but  a  means  to  one  end,  that 
the  two  separate  i^yndicates  which  had  been  formed* 
were  in  essence  but  one  and  that  a  loan  obtained  at  any 
time  and  used  for  the  common  purpose  was  justifiable. 
Yet  when  the  scheme  failed  the  parties  natiu^y  turned 
to  the  writings  as  a  chart  of  powers  and  liabilities.  In 
fhe  absence  of  estoppel  the  party  who  has  given  an 
authority  in  writing  is  right  in  asking  that  that  authority 
be  followed  as  it  is  stated  and  not  as  the  other  parties 
thought  he  would  be  willing  they  should  use  it.  As 
above  indicated  there  was  no  authority  given  Searing 
to  borrow  the  money  as  was  done  and  the  loss  must  fall 
upon  the  trust  company. 

Appellant's  counsel  in  his  brief  states  that  in  order 
for  his  client  to  win,  the  agreement  must  be  read  in  the 
Ught  of  the  purposes  and  objects  to  be  accomplished, 
and  that  "  the  terms  used  are  in  some  respects  artificial 
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and  inapt."  Of  course  nothing  can  be  added  to  or  read  into 
the  agreement  imless  there  be  ambiguity  which  gives  play 
for  judicial  interpretation.      We  find  no  such  ambiguity. 

If  we  pass  this  question  of  authority  to  obtain  advances 
and  consider  the  agreement  as  an  assignment  or  collateral 
security  for  the  loan  to  Searing  &  Co.,  then  we  would  be 
inclined  to  some  of  the  views  expressed  by  the  counsel 
for  the  trust  company.  Thus,  we  do  not  beUeve  that 
the  findings  show  any  fraudulent  misrepresentations 
regarding  the  right  to  control  the  $6,000,000  bond  issue. 
It  was  evident  on  the  face  of  the  papers  that  the  syndicate 
was  in  the  process  of  formation,  that  Searing  &  Co.  were 
the  promoters  and  organizers  and  were  to  create  the 
corporation  and  prociu'e  the  bonds.  The  right  to  control 
spoken  of  was  not  the  expression  of  a  past  fact  upon 
which  to  base  fraud,  but  rather  the  expression  of  antici- 
pated results  due  to  the  promoters'  activities.  They 
were  to  get  subscribers  and  sell  the  bonds.  It  is  evident 
that  there  could  be  no  false  representations  upon  which 
Jermyn  rehed  under  these  circumstances. 

Neither  do  we  think  there  was  such  lack  of  mutuality 
or  consideration  upon  the  face  of  the  paper  as  to  make 
the  agreement  void.  We  would,  however,  be  bound  by 
the  unanimous  finding  that  there  was  a  collateral  agree- 
ment between  Jermyn  and  Searing  that  the  subscription 
would  not  be  binding  until  the  full  amount  had  been 
subscribed,  and  as  this  would  be  a  good  defense  against 
Searing  &  Co.  it  also  would  be  sufficient  as  against  third 
parties.  The  collateral  was  non-negotiable,  open  to  all 
the  equities  in  the  hands  of  innocent  purchasers,  existing 
between  the  original  parties. 

However,  we  need  not  pass  upon  this  branch  of  the 
case  as  the  appellant  concedes  that  its  right  to  recover, 
if  at  all,  is  based  upon  the  authority  in  the  syndicate 
agreement  to  borrow  money  upon  the  credit  of  Jermyn. 
It  asserts  its  rights  as  one  who  made  a  loan  to  the  syndi- 
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cate  upon  the  faith  of  an  authority  conveyed  in  the 
underwritmg  agreement  upon  Searing  &  Co.  as  syndicate 
managers.  We  find,  as  aheady  stated,  no  such  authority 
as  used  at  the  time  and  under  the  circumstances  presented. 

Some  rulings  of  the  trial  court  have  been  called  to  oiu* 
attention  and  we  also  are  in  accord  with  much  that  the 
counsel  for  the  appellant  has  stated  about  them. 

No  doubt  it  is  somewhat  anriosdng  to  have  the  trial 
court  express  a  decided  view  that  the  written  paper  gave 
Searing  &  Cp.  the  authority  to  borrow  money  of  the 
Empire  Trust  Company  and  then  subsequently  change 
about  and  decide  the  other  way,  but  this  is  one  of  the 
irritations  of  Utigation  and  thefraihties  of  the  human  mind. 

Then,  too,  much  evidence  was  received  as  against 
Searing  &  Co.  not  competent  as  against  the  Empire 
Trust  Company  but  which  it  is  stated  was  subsequently 
used  as  against  the  latter  in  forming  the  decision.  Even 
if  this  should  be  true  no  question  is  presented  which  we 
can  pasg  upon  in  view  of  the  unanimous  affirmance.  The 
evidence  was  competent  against  one  defendant  and  could 
not  be  excluded.  If  we  are  bound  by  findings,  although 
there  be  no  evidence  to  sustain  them,  we  would  likewise 
be  bound  where  the  findings  are  based  upon  evidence 
received  as  against  one  party  only,  but  used  for  con- 
clusions against  the  other.  This  would  be  a  matter  for 
the  Appellate  Division  in  reviewing  the  evidence  and 
not  for  this  court. 

Evidence  might  well  have  been  received  showing  all 
that  Searing  &  Co.  had  done  in  building  the  railroad, 
the  amount  of  money  expended  and  the  other  subscribers 
obtained  or  soUcited,  but  we  are  convinced  that  the 
exclusion  of  this  evidence  was  harmless  in  view  of  our 
opinion  on  the  main  question  of  authority.  Some  of  the 
findings  are  inconsistent,  but  taking  those  most  favorable 
to  the  appellant  we  have  arrived  at  the  conclusion 
already  stated. 
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We  have  not  failed  to  note  the  jealous  earnestness 
of  counsel  for  the  honor  of  his  client  as  well  as  its  financial 
benefit,  but  surely  this  is  satisfied  by  the  findings  in 
all  the  courts  to  which  we  give  oiu*  final  approval  that 
it  acted  in  all  these  matters  with  the  utmost  good  faith. 
The  judgment  should  be  aflBrmed,  with  costs. 

HiscocK,  Ch.  J.,  CoLUN,  CuDDEBACK,  Cardozo  and 
Pound,  JJ.,  concur;  Andrews,  J.,  conciu^  in  result. 

Judgment  aflBrmed. 


Joseph  L.  Bers  et  al..  Doing  Business  under  the  Firm 
Name  of  E.  Bers  &  Co.,  Appellants,  v.  Erie  Railroad 
Company,  Respondent. 

Carriers  —  bill  of  lading  —  a jusdem  generis  —  provision  that 
goods  received  from  private  or  other  sidings  shaU  be  at  owner's 
risk  until  "  cars  are  attached  to  and  after  they  are  detached 
from  trains  " —  construction  and  meaning  of  term  "  private  or 
other  sidings." 

1.  Where  it  is  provided  by  a  bill  of  lading  that  property  "  received 
from  or  delivered  on  private  or  other  sidings,  wharves,  or  landing  shall  be 
at  owner*s  risk  until  the  oars  are  attached  to  and  after  they  are  detached 
from  trains,"  the  purpoee  of  such  provision  is  to  limit  the  liability  of 
the  carrier  by  fixing  definitely  a  time  when  owner's  risk  terminates  and 
carrier's  risk  b^ns.  The  words  "  or  other "  following  the  word 
"  private  "  are  restricted  to  the  same  kind  of  sidings  and  include 
not  all  sidings  but  only  sidings  like  private  sidings. 

2.  Where  merchandise  was  loaded  by  plaintiffs  under  such  a  biU 
of  lading  into  a  car  standing  on  a  side  track  in  front  of  their  warehouse, 
which  track  had  been  constructed  by  the  defendant  railroad  com- 
pany on  its  own  land  in  front  of  a  number  of  warehouses,  including 
that  of  the  plaintiffs,  for  the  reception  of  goods  from,  and  delivery  to, 
such  warehouses,  and  before  the  car,  upon  which  the  merchandise  was 
loaded,  had  been  attached  to  a  train  the  merchandise  was  taken  there- 
from, the  plaintiffs  cannot,  under  the  terms  of  the  bill  of  lading  above 
quoted,  recover  from  the  defendant  the  value  of  such  merchandise. 

Bers  V.  Erie  R,  R.  Co.,  176  App.  Div.  241,  affirmed. 

(Argued  January  31,  1919;  decided  February  25,  1919.) 
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Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  January  31,  1917,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Joseph  Kahn  and  Frederick  Zom  for  appellants.  The 
Appellate  Division  erred  in  holding  that  private  or  other 
sidings  comprehend  all  sidings.  {Duanesburgh  v.  Jerir 
kins,  40  Barb.  584;  Matter  of  Herrmnce,  71  N.  Y.  48i; 
AUam  V.  Penn.  R.  R.  Co.,  183  Penn.  St.  174;  Bainbridge 
Grocery  Co.  v.  Atlantic  Coast  Line,  8  Ga.  App.  677;  NaL 
Refining  Co.  v.  &t.  L.,  I.  M.  &  S.  Ry.  Co.,  237  Fed.  Rep. 
347;  Smift  Co.  v.  H.  V.  R.  R.  Co.,  243  U.  S.  281;  Union 
Lime  Co.  v.  Boston  Ry.  Co.,  233  U.  S.  211;  10  Corpus 
Juris,  182;  Hawkins  v.  Gt.  Western  Railway,  17  Mich. 
57;  Zimmer  v.  N.  Y.  Central  Co.,  16  N.  Y.  Supp.  631; 
137  N.  Y.  460.)  The  track  upon  which  the  car  was 
loaded  was  neither  a  "  private ''  nor  "  other  siding " 
within  the  meaning  of  the  bill  of  lading.  (Assodaied 
Jobbers  v.  A.,  T.  &  S.F.  Ry.  Co.,  18  I.  C.  C.  310;  N.  Y. 
C.  R.  R.  Co.  V.  Gen.  El.  Co.,  219  N.  Y.  227;  Svnft  v. 
H.  V.  Ry.  Co.,  243  U.  S.  281;  JoUy  v.  A.,  T.  &  S.  F.  Ry. 
Co.,  21  Cal.  App.  368.)  The  track  in  question  was  a 
part  of  defendant's  terminal  and  freight  yard  to  which 
the  siding  clause  does  not  apply.  {People  ex  rel.  City 
of  Buffalo  V.  N.  Y.  C.  R.  R.  Co.,  156  N.  Y.  570;  B.  & 
0.  S.  W.  R.  Co.  V.  LitOe,  149  Ind.  167;  Marisetto  v.  C. 
P.  R.  R.  Co.,  56  Atl.  Rep.  1102;  Associated  Jobbers  v. 
A.,  T.  &  S.  F.  Ry.  Co.,  18  I.  C.  C.  310.)  |^ 

Harold  W.  Bissell  and  William  C.  Cannon  for  respond- 
ent. The  Appellate  Division  was  correct  in  construing 
the  words  "  private  or  other  sidings  "  as  including  all 
sidings;  in  holding  that  the  track  upon  which  the  car 


Bers  v.  Erie  R.  R.  Co.  545 

1919.]  Opinion,  per  Pound,  J.  [225  N.  T.] 

was  loaded  was  a  siding;  and  that  respondent  was,  there- 
fore, not  liable  for  the  loss.  (Sutherland  on  Stat.  Const. 
[2d  ed.]  §  437;  Nat.  Bank  v.  fiiptey,  161  Mo.  126;  Standard 
C.  T.  Co.  V.  P.  R.  R.  Co.,  88  N.  J.  L.  257;  O'Brien  v, 
U.  C.  L.  Ins.  Co.,  207  N.  Y.  180.)  Upon  the  undisputed 
evidence  the  siding  in  question  is  within  the  meaning 
of  "  private  or  other  sidings,"  even  if  the  Appellate 
Division's  construction  thereof  be  deemed  too  broad,  and 
the  meaning  be  restricted  to  private  or  other  sidings 
ejusdem  generis.  {Standard  C.  T.  Co.  v.  P.  JB.  JB.  Co.y 
88  N.  J.  L.  257.) 

Pound,  J.  Thig  action  is  to  recover  damages  for  the 
loss  of  merchandise  delivered  to  defendant  for  trans- 
portation from  Passaic,  N.  J.,  to  New  York  city.  It 
involves  the  proper  construction  of  the  latter  portion  of 
section  5,  paragraph  3,  of  Uniform  Bill  of  Lading  which 
reads  as  follows: 

"  Property  destined  to  or  taken  from  a  station,  wharf,  or 
landing  at  which  there  is  no  regularly  appointed  agent  shall 
be  entirely  at  risk  of  owner  after  imloaded  from  cars  or 
vessels,  or  until  loaded  into  cars  or  vessels,  and  when 
received  from  or  delivered  on  private  or  other  sidings, 
wharves,  or  landing  shall  be  at  owner's  risk  imtil  the  cars 
are  attached  to  arid  after  they  are  detached  from  trains." 

The  purpose  of  this  limitation  of  liability  is  to  fix 
definitely  a  time  when  owner's  risk  terminates  and 
carrier's  risk  begms. 

If  the  property  was  received  by  the  defendant  on  a 
"  private  or  other  "  siding,  it  was  at  plaintiff 's  risk,  as  the 
car  from  which  it  was  taken  had  not  been  attached  to  a 
train.  The  merchandise  had  been  loaded  by  consignors 
upon  a  car  which  was  placed  on  a  track  in  front  of  their 
warehouse.  This  track  had  been  constructed  by  defend- 
ant on  its  own  land,  east  of  its  freight  house,  for  the 
receipt  and  deUvery  of  freight  at  a  number  of  private 

35 
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warehouses   and   was   under   its   exclusive   control.    It 
extended  from  the  freight  house  about  a  mile  parallel 
with  the  main  track.     It  was  connected  with  the  main 
track  with  two  sets  of  switches.    There  is  also  a  con- 
necting piece  of  side  track  on  which  cars  are  placed  for 
loading  or  unloading  at  defendant's  freight  house,  but 
the  track  in  question  was  used  regularly  by  the  ware- 
houses in  front  of  which  it  ran.     It  was  a  side  track,  a 
short  track  connected  with  the  main  track,  a  siding. 
Appellant  contends  that  it  is  not  a  '*  private  or  other  '* 
siding.    The  majority  of  the  court  below  held  that  the 
phrase  in  the  bill  of  lading  included  within  its  terms 
all  sidings,  whether  pubUc  or  private.    That  meaning 
would  be  more  clearly  expressed  by  the  use  of  the  word 
''  sidings  "  and  a  good  rule  of  construction  suggests  that 
the  words  "  or  other "  following  the  word  "  private  " 
include  not  all  sidings,  but  only  sidings  like  private  sidings. 
'*  When  a  particular  class  is  spoken  of,   and  general 
words  follow,  the  class  first  mentioned  is  to  be  taken  as 
the    most    comprehensive ''    {Matter    of   Hermance,    71 
N.  Y.  481,  487),  and  the  general  words  are  restricted  to 
those  of  the  same  kind  (ejusdem  generis).    The  minority 
held  this  particular  siding  was  not  a  siding  within  the 
contemplation  of  the  bill  of  lading;  that  it  was  merely  an 
extension    of    defendant's   freight    depot,    at    which   it 
received  the  property,  but  that  conclusion  seems  to  be 
based  on  proximity  exclusively. 

It  was  not  a  private  siding.  Private  sidings  include 
mainly  those  which  are  owned  or  maintained  by  shippers 
for  the  purpose  of  connecting  their  factories  and  ware- 
houses with  the  tracks.  They  thus  provide  themselves 
with  conveniences  which  the  railroad  fails  to  furnish. 
It  was  not  a  pubUc  sidmg,  open  to  the  use  of  the  shipping 
public  in  general,  for  the  loading  and  unloading  of  cars, 
like  the  freight  station  and  yards.  It  was  not  a  part 
of   the   railroad    terminal   or   freight   station.    It    was 
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separated  therefrom  as  effectively  as  if  the  warehouses 
had  been  five  miles  from  the  freight  depot.  It  was  an 
industrial  switch,  a  terminal  facility  for  the  use  and 
convenience  of  the  shippers  whose  warehouses  were 
adjacent  thereto.  It  was  like  a  private  siding  in  all 
respects  except  that  the  carrier  owned  it.  These  shippers 
were  fortunate  enough  to  have  the  advantages  of  a 
private  siding  without  the  burden  of  private  ownership. 
If  any  force  is  to  be  given  to  the  words  "  or  other," 
as  qualifying  rather  than  ampUfying  the  word  *'  private," 
they  must  be  extended  to  include  such  a  siding  as  this. 
Thus  full  meaning  is  given  to  the  words  used  and  the 
apparent  purpose  of  the  parties  is  accomplished. 

Cases  dealing  with  the  duty  of  carrier  to  shipper  with 
regard  to  cars  on  such  tracks  do  not  aid  us  in  finding 
a  proper  meaning  of  contractual  words  intended  to  limit 
liabihty,  nor  is  it  necessary  to  define  the  term  **  deUvery 
on  a  private  or  other  siding  "  which  may  present  other 
questions.  {Jolly  v.  A.,  T.  <k  S.  F.  Ry.  Co.,  21  Cal.  App. 
368;  N.  Y.  Central  &  H.  R.  R.  R.  Co.  v.  General  Electric 
Co.,  219  N.  Y.  227.) 

I,  therefore,  recommend  that  the  judgment  appealed 
from  be  affirmed,  with  costs. 

HiscocK,  Ch.  J.,  Collin,  Cuddeback,  Cardozo, 
Crane  and  Andrews,  JJ.,  concur. 

Judgment  affirmed. 
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Edward  D.  Murphy  et  al.,  Appellants,  v.  The  New 
•  York  Central  Railroad  Company,  Respondent. 

Carrien  —  coxnmon-law  rule  that  charges  of  carrier  shall  be 
reasonable  —  effect  of  provisions  of  statute  (Public  Service 
Commissions  Law,  Cons.  Laws,  ch.  48)  relating  to  charges  of 
common  carriers  —  effect  of  ruling  of  commission  that  charges 
were  excessive  and  that  shipper  was  entitled  to  recover  them — 
such  charges  cannot  be  recovered  in  common-law  action  on 
ruling  of  commission  if  paid  without  objection  or  protest. 

1.  It  is  a  rule  of  the  common  law  that  a  common  carrier  should 
charge,  in  a  particular  case,  a  reasonable  compensation  for  the 
carriage  or  service  rendered.  It  also  authorizes  an  action  at  law  by 
the  injured  shipper  or  consignee  to  recover  moneys  paid,  under  protest 
or  duress  of  goods,  as  exorbitant  or  unreasonable  charges.  The 
right  to  recover  the  moneys  may,  however,  under  the  laws  of  this  state 
be  waived  by  a  voluntary  pajontnt. 

2.  The  requirements  of  the  Public  Service  Commissions  Law  (Cons. 
Laws,  ch.  48,  §§26,  28,  29,  40,  48,  49  and  57)  are  merely  declaratory 
of  the  common  law  and  mandatory  that  a  rate  or  charge  fixed  by 
law  or  by  the  commission  shall  not  be  exceeded,  and  authorize  the 
commission,  upon  a  complaint,  to  investigate  any  illegal  act  done 
or  omitted  to  be  done  and  require  the  carrier  complained  of  to  satisfy 
the  cause  of  complaint  in  whole  or  to  the  extent  which  the  commission 
may  require,  but  the  commission  may  not,  as  the  result  of  an  investi- 
gation, fix,  by  a  finding,  or  a  resolution  or  an  order,  to  be  proof  in 
the  courts  of  the  ultimate  fact  to  be  determined,  that  a  complainant 
is  entitled  to  recover  from  the  carrier  a  designated  sum  for  and  on 
account  of  exaction  by  the  carrier  of  unjust  and  unreasonable  charges. 

3.  A  determination  of  the  public  service  commission  at  a  particular 
time  that  a  rate  is  imreasonable  and  the  fixing  of  a  reasonable  rate 
is  not  a  determination  that  the  destroyed  rate  has  been  imreasonable 
throughout  its  existence  or  for  any  certain  part  of  its  existence  or  that 
its  excess  above  the  reasonable  rate  can  be  measured  for  any  certain 
time  by  the  difference  between  the  two  rates  or  is  it  the  true  measure 
of  the  damages  sustained  by  the  exaction. 

4.  Where  track  storage  charges  for  cars  conve3dng  intrastate  ship- 
ments, delivered  to  plaintiffs  made  by  defendant  railroad  company, 
pursuant  to  and  in  accordance  with  schedules  filed  by  it  with  the 
public  service  commission,  were  paid  by  plaintiffs  and  thereafter 
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plaintiffs  filed  with  the  public  service  commission  a  complaint  that 
the  charges  were  unjust  and  unreasonable  and  the  commission,  after 
a  hearing,  adopted  a  resolution  to  the  effect  that  the  plaintiffs  were 
entitled  to  recovw  from  the  defendant  the  charges  upon  the  groimd 
that  they  were  unreasonable  and  imjust  exactions,  and  the  defendant 
reused  to  pay  such  charges,  the  plaintiffs  cannot  recover  them  in  an 
action  where  neither  any  allegation  nor  finding  discloses  any  objection 
or  protest  against  the  charges,  other  than  the  complaint  filed  with 
the  public  service  commission. 
Murphy  v.  AT.  Y.  C.  R,  R.  Co.,  170  App.  Div.  788,  affirmed. 

(Submitted  December  10,  1918;  decided  February  25,  1919.) 

Appeal  from  a  judgment,  entered  January  15,  1916, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  a  judg- 
ment in  favor  of  plaintiffs  entered  upon  a  decision  of  the 
court  at  a  Trial  Term  without  a  jury  and  directing  a 
dismissal  of  the  complaint. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Herman  Hoffman  and  Wallace  S.  Frasef  for  appellants. 
While  the  Public  Service  Commissions  Law  does  not 
expressly  compel  or  authorize  reparation  by  enforcement 
of  its  order  by  execution  or  other  judicial  process,  the 
courts  of  the  state,  having  jurisdiction  of  the  amounts 
in  controversy,  will  adopt  the  findings  of  the  commission 
as  prima  fade  evidence  of  the  facts,  and  award  reparation 
by  judgment  for  damages,  unless,  of  course,  the  com- 
mission has  exceeded  its  powers  in  making  its  determi- 
nation. {People  ex  rel.  N.  Y.  &  Q.  Gas  Co.  v.  McCaU, 
219  N.  Y.  84;  State  v.  Great  Northern  Railway,  153 
N.  W.  Rep.  247;  N.  Y.  Central  &  H.  R.  R.  R.  Co.  v. 
Murphy y  225  Fed.  Rep.  407;  Wilson  v.  L.  I.  R.  R.  Co., 
N.  Y.  L.  J.  June  29,  1917.)  The  resolution  of  the  public 
service  commission  is  res  adjicdicata  against  the  defendant. 
(People  ex  rel.  McCabe  v.  MaUhies,  179  N.  Y.  250;  People 
ex  rel.  Laughlin  v.  R.  R.  Comrs.,  158  N.  Y.  428;  People  v. 
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N.  y.,  L.  E.  &  W.  R.  R.  Co.,  104  N.  Y.  58.)  Where  the 
commission  awards  reparation  which  the  canier  refuses 
or  neglects  to  pay,  its  findings  may  properly  be  enforced 
in  the  state  courts  in  the  same  manner  as  the  procedure 
of  the  Interstate  Commerce  Act  in  the  Federal  courts. 
(Fisher  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  46  N.  Y.  644; 
Root  V.  L.  I.  R.  R.  Co.,  114  N.  Y.  300  ;LoiLgh  v.  OiUerbridge, 
143  N.  Y.  271 ;  Texas  &  P.  R.  Co.  v.  Ahilene  Cotton  Oil 
Co.,  204  U.  S.  426;  Baxendale  v.  Gt.  Western  Ry.  Co., 
16  C.  B.  N.  S.  137;  Gt.  Western  Ry.  v.  Sutton,  L.  R. 
4  H.  L.  226;  People  ex  rel.  Hatzel  v.  HaU,  8  N.  Y.  127.) 

Alexander  S.  Lyman  and  William  Mann  for  respondent. 
The  Appellate  Division  correctly  held  that  the  public 
service  commission  has  no  power  to  make  a  binding 
adjudication  directing  the  carrier  to  refimd  to  the  con- 
signee of  property  all  or  any  part  of  the  charges  collected 
by  the  carrier  pursuant  to  the  provisions  of  its  filed 
tariffs.  (Cons.  Laws,  ch.  48,  §  28;  Armour  Pocking  Co. 
V.  U.  S.,  209 'U.  S.  56;  Texas  &  Pacific  R.  R.  Co.  v. 
Abilene  Cotton  Oil  Co.,  204  U.  S.  426;  Texas  &  Pacific 
R.  R.  Co.  V.  Mugg,  202  U.  S.  242;  B.  cfe  0.  v.  La  Due, 
128  App.  Div.  594;  N.  Y.  C.  &  H.  R.  R.  R.  Co.  v.  Smith, 
62  Misc.  Rep.  526;  Lehigh  Valley  R.  R.  Co.  v.  Meeker, 
236  U.  S.  412;  Lehigh  Valley  R.  R.  Co.  v.  American  Hay 
Asm.,  219  Fed.  Rep.  539.) 

Collin,  J.  The  plaintiffs  seek  to  recover  moneys 
charged  by  and  paid  the  defendant  for  the  use  of  track 
space  occupied  by  freight  cars,  consigned  to  them, 
beyond  a  certain  fixed  or  "  free  "  time  for  unloading, 
known  as  "  track  storage  "  charges.  The  cars  were  all 
intrastate  shipments,  and  were  delivered  to  the  plain- 
tiffs between  November  first,  1907,  and  May  twentieth, 
1910.  The  charges  were  paid  as  follows:  Twelve  dollars 
on    December    seventeenth,    1907;    twenty    dollars    on 
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July  twenty-seventh,  1908;  fifty-eight  dollars  on  December 
twenty-ninth,  1909;  thirty-eight  dollars  on  November 
eleventh,  1910,  and  fifty  dollars  on  Jime  fourteenth, 
1911.  They  were  made  pursuant  to  and  in  accordance 
with  the  schedules  of  tariflfs  and  rules  filed  with  the 
pubUc  service  commission  of  the  state  prior  to  November 
first,  1907,  and  existing  at  the  time  they  were  paid.  In 
or  about  the  month  of  May,  1911,  the  plaintiffs  filed  with 
the  public  service  conmiission  a  complaint  that  the 
charges  were  unjust  and  unreasonable.  The  com- 
mission, after  a  hearing,  adopted,  December  5,  1912,  a 
resolution  of  the  effect  that  the  plaintiffs  were  entitled 
to  recover  from  the  defendant  the  charges  upon  the 
ground  that  they  were  imjust  and  unreasonable  exactions. 
Neither  allegation  nor  finding  discloses  any  objection  or 
protest  agaimst  the  charges,  other  than  the  complaint 
filed  with  the  public  service  commission.  The  defendant 
did  not  attempt  to  obtain  a  review  of  the  resolution.  It 
refused  to  repay  the  charges,  and  for  their  recovery  this 
action  is  brought.  Such  are,  in  effect,  the  facts  proved 
by  the  stipulation  of  the  parties  and  foimd  by  the  trial 
court.  The  Appellate  Division  rightly  reversed  the 
judgment  of  the  trial  court  and  dismissed  the  complaint. 
A  rule  of  the  common  law  is  that  a  common  carrier 
should  charge,  in  each  particular  case,  a  reasonable  com- 
pensation for  the  carriage  or  service  rendered,  and  no 
more.  It  sprung  from  the  fact  that  the  property  of  the 
carrier  has  been  devoted  to  a  public  use.  The  common 
law  authorizes  an  action  at  law  by  the  injured  shipper 
or  consignee  to  recover  moneys  paid,  under  protest  or 
duress  of  goods,  as  exorbitant  or  unreasonable  charges. 
The  right  to  recover  the  moneys  may,  however,  imder 
the  law  of  this  state,  differing  in  such  respect  from  that 
of  many  other  jurisdictions,  be  waived  by  the  volimtary 
payment  of  them.  (Killmer  v.  New  York  Central  & 
H.  R.  R.  R.  Co.y  100  N.  Y.  395;  Strough  v.  New  York 
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Central  &  H.  R.  R.  R.  Co.,  92  App.  Div.  584,  affinned, 
181  N.  Y.  533;  Harmony  v.  Bingham^  12  N.  Y.  99;  Lough 
V.  Outerbridgey  143  N.  Y.  271.)  Under  the  pleadings 
and  prcx)f  the  plaintiffs  here  are,  manifestly,  not  entitled 
at  common  law  to  a  recovery.  Thus  much  is,  m  effect, 
conceded  in  the  briefs  of  counsel. 

The  action  is  groimded  in,  and  is  sought  to  be  main- 
tained in  virtue  of,  provisions  of  the  PubUc  Service 
Commissions  Law  (Cons.  Laws,  chapter  48).  It  is  of 
course  true  that  the  state  has  the  right,  through  the 
pubUc  service  commission  lawfully  vested  by  it  with 
authority,  to  prescribe  what  shall  be  reasonable  charges 
of  common  carriers  for  intrastate  transportation  and 
services  throughout  the  territory,  unless  restricted  by 
the  constitutional  power  of  Congress.  The  Federal  Act 
to  Regulate  Commerce  contemplated  no  interference 
therewith.  (Minnesota  Raie  Cases,  230  U.  S.  352.)  The 
action  at  bar  asserts  the  doctrine  that  the  public  service 
commission  is  empowered  to  determine  that  a  rate  or 
charge  for  intrastate  transportation  duly  scheduled  and 
filed  with  it  has  been,  through  a  period  of  years  during 
which  it  has  been  filed  and  paid,  and  is,  unreasonable 
and  imjust,  that  the  payor  is  entitled  to  recover  from 
the  carrier  the  excess  fixed  by  the  commission  beyond 
the  reasonable  charge,  and  that,  the  determination  of  the 
commission  is  prima  facie  proof  in  the  courts  of  the  state 
of  the  facts  determined.  We  cannot  discern  in  the 
statute  such  legislative  intent. 

The  Public  Service  Commissions  Law  directs  that 
every  common  carrier  shall  file,  print  and  keep  open  to 
pubUc  inspection  schedules  showing  rates  for  transpor- 
tation by  it  within  the  state  and,  separately,  all  terminal 
charges,  storage  charges,  icing  charges,  and  all  other 
charges  which  the  commission  may  require  to  be  stated, 
which  the  commission  may,  in  its  discretion,  and  the 
carrier  may,  under  certain  conditions  and  requirements, 
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from  time  to  time  change.  (Sections  28,  29.)  Compli- 
ance by  the  carrier  with  the  provisions  of  these  sections 
does  not  tend  to  establish  that  the  scheduled  rates  or 
charges  are  reasonable.  (People  ex  rel.  New  York  Central 
&  H.  R.  R.  R.  Co.  V.  Public  Service  Comm.,  215  N.  Y. 
241.)  All  the  parties  interested,  the  shipper,  the  con- 
signee and  the  carrier,  are  bound  to  possess  a  knowledge 
of  and  to  act  in  conformity  with  the  scheduled  rates 
and  charges.  (Sections  33,  34;  Pennsylvania  Railroad 
Co.  V.  Titusy  216  N.  Y.  17.)  The  statute  directs  that  all 
charges  by  the  carrier  for  transportation  or  service  "  shall 
be  just  and  reasonable  and  not  more  than  allowed 
by  law  or  by  order  of  the  conamission  having  jurisdiction 
and  made  as  authorized  by  this  chapter."  (Section  26.) 
Such  provision  is  (a)  merely  declaratory  of  the  common 
law,  and  (b)  mandatory  that  a  rate  or  charge  fixed  by 
a  law  or  an  order  of  the  commission  should  not  be 
exceeded.  It,  equally  with  the  conunon  law,  fails  to 
support  the  instant  action.  The  statute  authorizes  the 
conunission  under  a  complaint  and  prescribed  procedure 
to  investigate  as  to  any  illegal  act  or  thing  done  or 
illegally  omitted  to  be  done  by  any  common  carrier 
subject  to  its  supervision.  If  the  carrier  "  shall  make 
reparation  for  any  injury  alleged  and  shall  cease  to 
commit,  or  to  permit,  the  violation  of  law,  franchise  or 
order  charged  in  the  complaint,  and  shall  notify  the 
conmiission  of  that  fact  before  the  time  allowed  for 
answer,  the  conamission  need  take  no  further  action  upon 
the  charges.  If,  however,  the  charges  contained  in  such 
petition  be  not  thus  satisfied,  and  it  shall  appear  to  the 
conmiission  that  there  are  reasonable  grounds  therefor, 
ft  shall  investigate  sueh  charges  in  such  manner  and  by 
such  means  as  it  shall  deem  proper,  and  take  such  action 
within  its  powers  as  the  facts  justify,"  and  it  shall  make 
and  file  an  order  either  dismissing  the  complaint  or 
directing  the  carrier  to  satisfy  the  cause  of  complaint 
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in  whole  or  to  the  extent  which  the  commission  may 
specify  and  require.  (Section  48.)  Section  49  treats 
of  "  rates  and  service  to  be  fixed  by  the  commission." 
It  is  exceedingly  detailed  and  comprehensive  and  neither 
admits  of  nor  requires  a  full  statement  here.  Its  present 
relevancy  consists  of  its  empowerment  of  the  commission 
to  fix  by  order  the  just  and  reasonable  rates  and  charges 
to  be  thereafter  observed  by  the  carrier.  The  appel- 
lants assert  that  the  enactments  referred  to  by  us  within 
sections  48  and  49  authorized  the  commission  to  deter- 
mine and  to  order  that  the  plaintiffs  were  entitled  to 
recover  from  the  respondent  the  designated  sums  with 
interest,  and  that  the  determination  or  order,  although 
not  self-executing,  was,  in  the  courts  of  the  state,  an 
adequate  basis  for  a  judgment  awarding  the  plaintiffs 
reparation  in  that  sum.  In  connection  with  them  the 
appellants  direct  our  attention  to  section  40  providing 
that  a  carrier  shall  be  liable  in  any  court  of  competent 
jiuisdiction  to  the  persons  or  corporations  injured  by 
its  acts  or  omissions  which  are  illegal  under  the  law  of  the 
state  or  an  order  of  the  commission.  It  is  manifest 
that  section  40  is  of  a  general  application  and  relates 
to  the  right  of  action  it  defines,  with  the  intention  that 
the  right  shall  be  enforced  in  accordance  with  the  ordinary 
rules  of  procedure  and  evidence  obtaining  in  the  courts. 
We  return  to  sections  48  and  49.  The  enactments 
within  them,  relevant  here,  are  those  providing  for  a 
complaint  against  the  carrier  and  if  it  shall  appear  to 
the  commission  that  there  are  reasonable  groimds  for  the 
charges  in  the  complaint,  "  it  shall  investigate  such 
charges  in  such  manner  'and  by  such  means  as  it  shall 
deem  proper,  and  take  such  action  within  its  powers 
as  the  facts  justify.  3.  Whenever  either  commission 
shall  investigate  any  matter  complained  of  by  any  person 
or  corporation  aggrieved  by  any  act  or  omission  of  a 
common  carrier,  railroad  corporation  or  street  railroad 
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corporation  under  this  section  it  shall  be  its  duty  to 
make  and  file  an  order  either  dismissing  the  petition 
or  complaint  or  directing  the  common  carrier,  railroad 
corporation  or  street  railroad  corporation  complained  of 
to  satisfy  the  cause  of  complaint  in  whole  or  to  the 
extent  which  the  commission  may  specify  and  require.'' 
(Section  48.)  There  is  not  a  basis  or  support  for  the 
assertion  and  arguments  of  the  appellants,  in  the  pro- 
vision that  the  commission  shall  investigate  and  "  take 
such  action  within  its  powers  as  the  facts  justify."  The 
provision  relates  to  the  authority  to  investigate  and  the 
conducting  of  the  investigation.  It  authorizes  the  com- 
mission to  employ  in  the  investigation  all  the  general 
powers  relating  to  mandates  and  process  given  it  by  the 
statute,  which  the  facts  justify.  {WiUcox  v.  Richmond 
Light  &  R.  R.  Co.,  142  App.  Div.  44;  affirmed,  202  N.  Y. 
515.)  This  is  clearly  shown  by  subdivision  3  which 
provides  and  defines  the  only  adjudication,  determination 
or  order  which  the  commission  can  make  as  the  outcome 
or  result  of  the  investigation,  in  enacting  that  it,  the 
investigation  being  completed,  shall  make  and  file  an 
order  dismissing  the  complaint  or  directing  the  carrier 
to  satisfy  the  cause  of  complaint  in  whole  or  to  the  extent 
which  the  commission  may  specify  and .  require.  We 
conclude  that  the  legislature  did  not  intend  in  and  by 
the  provisions  of  section  48  that  the  conmiission  might, 
as  the  result  of  an  investigation,  fix  by  a  finding  or  a 
resolution  or  an  order,  to  be  proof  in  the  courts  of  the 
ultimate  fact  determined,  that  the  complainant  was 
entitled  to  recover  from  the  carrier  a  designated  sum 
for  and  on  account  of  exaction  by  the  carrier  of  unjust 
and  unreasonable  charges.  There  is  not  any  language 
in  the  section  which  suggests,  and  much  less  justifies, 
the  opposite  conclusion.  Interpretation  must  be  limited 
to  the  words  used  by  the  legislature.  Otherwise  it  is 
sheer  judicial  legislation.     Manifestly  the  language  of  the 
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subdivision  3  which  we  have  quoted  contemplated  an 
order,  involving  obedience  on  the  part  of  the  carrier, 
enf  orcible  by  the  commission  in  virtue  of  and  in  accordance 
with  section  57,  and  efficient,  through  fulfillment,  to 
satisfy,  as  ordered,  the  cause  of  the  complaint.  There 
is  not  within  it  a  reasonable  basis  for  the  decision  that 
the  legislature  was  destroying  an  established  rule  of 
evidence  and  creating  as  a  substitute  the  new  rule  that 
an  order  made  pursuant  to  it  should  be  prima  facie 
evidence  in  the  courts  of  the  liability  of  the  carrier.  We 
need  not  make  a  reference  to  section  49  other  than  that 
abeady  made,  because  it  is  evident  that  the  resolution 
of  the  commission  of  December  5,  1912,  was  not  within 
its  power  to  determine  the  just  and  reasonable  rates, 
fares  or  charges  to  be  thereafter  observed  by  the  carrier, 
or  other  power  conferred  by  the  section.  We  do  not 
find  in  the  statute  authorization  to  the  commission  to 
adopt  the  resolution  or  determination  and  it  was  and 
is  inoperative  as  an  adjudication. 

The  appellants  argue  that  the  authority  to  determine 
that  an  existing  rate  or  chaise  is  imjust  and  unreasonable 
and  to  fix  the  just  and  reasonable  rate  or  charge  includes, 
necessarily,  the  power  to  determine  the  measure  of  the 
excess  paid,  and,  therefore,  they  argue,  the  commission 
can,  through  impUed  power,  award  reparation  even  as 
the  interstate  commerce  commission  can  imder  the 
Federal  act,  which  not  only  grants  that  commission  the 
authority  to  determine  that  an  existing  rate  or  charge 
is  unjust  and  unreasonable  and  to  fix  the  just  and 
reasonable  rate  or  charge  to  be  thereafter  observed  in 
such  case  as  the  maximum  to  be  charged  (Act  to  Regulate 
Conmierce,  section  15),  but,  in  addition,  expressly  pro- 
vides that  upon  a  complaint  for  the  recovery  of  damages 
because  of  imreasonable  charges  filed  within  two  years 
from  their  accrument  the  commission  shall  investigate 
and  make  a  report  in  writing  containing  findings  of  fact 


Murphy  v.  N.  Y.  C.  R.  R.  Co.  557 

1919.]  Opinion,  per  Collin,  J.  [225  N.  Y.] 

with  its  recommendation  as  to  what  reparation,  if  any, 
should  be  made  by  the  common  carrier  to  any  party 
or  parties  who  may  be  found  to  have  been  injured;  and 
such  findings  so  made  shall  thereafter,  in  all  judicial 
proceedings,  be  deemed  prima  fade  evidence  as  to  each 
and  every  fact  found;  and  if  it  determine  that  <Miy  party 
complainant  is  entitled  to  an  award  of  damages  under 
the  provisions  of  the  act  for  a  violation  thereof,  it  shall 
make  an  order  directing  the  carrier  to  pay  to  the  com- 
plainant the  sum  to  which  he  is  entitled  on  or  before 
a  day  named.  If  a  carrier  does  not  comply  with  an 
order  for  the  payment  of  money  within  the  time  limit 
in  such  order,  the  complainant  may,  within  one  year 
from  the  date  of  the  order,  institute  suit  in  the  Federal 
court  by  a  petition  setting  forth  briefly  the  causes  for 
which  he  claims  damages,  and  the  order  of  the  commission 
in  the  premises.  Such  suit  shall  proceed  in  all  respects 
like  other  civil  suits  for  damages,  except  that  on  the 
trial  of  it  the  findings  and  order  of  the  commission  shall 
be  prima  fade  evidence  of  the  facts  therein  stated.  (Id. 
sections  13,  14,  15,  16.)  The  appellants  further  argue 
that  the  award  of  reparation  so  made  is  a  binding 
adjudication  upon  the  parties.  The  argument  of  appel- 
lants is  in  its  very  beginning  imsoimd.  The  determina- 
tion, at  a  particular  time,  that  a  rate  is  unreasonable, 
and  the  fixing  of  a  reasonable  rate  are  not  a  determination 
that  the  destroyed  rate  has  been  unreasonable  throughout 
its  existence  or  for  any  certain  part  of  its  existence  or 
that  its  excess  above  the  reasonable  rate  can  be  measured 
for  any  certain  time  by  the  difference  between  the  two 
rates  or  is  the  true  measure  of  the  damages  sustained 
by  the  exaction.  {Munidpal  Gas  Company  of  the  City 
of  Albany  v.  Public  Service  Commission,  225  N.  Y.  89; 
Boer  Brothers  Mercantile  Co.  v.  Denver  &  R,  G.  R.  R., 
233  U.  S.  479;  People  ex  rel.  New  York  Central  &  H. 
R.  R.  R.  Co.  V.  Public  Service  Commission,  215  N.  Y. 
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241;  Atchison,  T.  &  S.  F.  Ry.  Co.  v.  SpiUer,  246  Fed. 
Rep.  I.) 

The  Federal  law  prohibits  every  unjust  and  unreason- 
able rate  or  charge.     (Section  1.)     It  provides  that  a 
common  carrier  shall  be  liable  to  the  person  or  persons 
injured  for  the  full  amount  of  damages  sustained  in 
consequence  of  its  unlawful  or  forbidden  act.    It  empowers 
the  interstate  commerce  commission  to  determine  that 
an  existing  rate  or  charge  is  unjust  and  to  fix  a  just  and 
reasonable  charge.    To  empower  it,  however,  to  deter- 
mine the  sum  of  the  damages  resulting  to  a  complainant 
from  the  imjust  charge  and  constitute  its  findings  and 
order  of  determination  prima  facie  evidence  of  the  facts 
at  issue  in  the  courts,  express  enactments  to  such  effect, 
which  are  wholly  lacking. in  the  Public  Service  Conunis- 
sions  Law,   were  deemed  and  were  essential     {Lehigh 
VaUey  R.  Co.  v.  Clark,  207  Fed.  Rep.  717;  Lehigh  V alley 
R.  Co.  V.  Meeker,  211  Fed.  Rep.  785.)     The  legislature 
of  this  state  apparently  placed  in  section  48  the  pro- 
vision:   "  If  the  person  or  corporation  complained  of  shall 
make  reparation  for  any  injury  alleged  and  shall  ceasi 
to  commit,  or  to  permit,  the  violation  of  law,  franchise 
or  order  charged  in  the  complaint,  and  shall  notify  the 
commission  of  that  fact  before  the  time  allowed  for 
answer,  the  commission  need  take  no  further  action  upon 
the  charges,"  from  the  provision  in  section  13  of  the 
Federal  act:    "  If  such  common  carrier,  within  the  time 
specified,  shall  make  reparation  for  the  injury  alleged  to 
have  been  done,  said  carrier  shall  be  relieved  of  liability 
to  the  complainant  only  for  the  particular  violation  of 
law  thus  complained  of;''  but  did  not  carry  into  the 
statute  the  enactments  of  the  Federal  act,  in  virtue  of 
which  the  created  commission  received  and  possessed 
the  authority  to  determine  through  evidence  and  declare 
through  findings  the  damages  a  complainant  had  sua- 
tained  by  reason  of  a  rate  or  charge  found  to  be  imjust 


Murphy  v.  N.  Y.  C.  R.  R.  Co.  559 

1919.]  Dissenting  opinion,  per  Chask,  J.  [225  N.  Y.] 

or  unreasonable,  and  in  virtue  of  which  those  findings 
are  in  the  courts  prima  fade  evidence  of  the  facts  found. 

The  question  as  to  whether  or  not  a  party  claiming 
to  have  been  injured  by  a  rate  or  charge  declared 
unreasonable  by  the  pubUc  service  commission  may,  after 
such  declaration,  maintain  an  action  at  common  law 
to  recover  his  damages  is  not  presented  or  argued  to 
nor  considered  by  us.  It  is  of  course  true  that  scheduled 
and  filed  rates,  existing  at  any  time,  cannot  be  attacked 
in  a  conmion-law  action.  This,  obviously,  is  necessary 
in  order  to  preserve  equahty  and  uniformity  in  rates  and 
the  carrying  out  of  the  system  intended  and  established 
by  the  Public  Service  CoDMnissions  Law.  (Teooas  & 
Pacific  Ry.  Co.  v.  Abilene  Cotton  Oil  Co.,  204  U.  S.  426; 
Robinson  v.  Baltimore  &  Ohio  R.  R.  Co.,  222  U.  S.  506.) 

The  judgment  should  be  aflBrmed,  with  costs. 

Chase,  J.  (dissenting).  Between  November  1,  1907, 
and  May  20,  1910,  the  plaintiffs  received  from  the  defend- 
ant within  the  city  of  New  York  consignments  of  freight 
from  points  within  this  state.  They  paid  "  demurrage  " 
and  "  track  storage  "  charges  in  connection  therewith. 
The  defendant  had  duly  filed  with  the  public  service 
conunission  and  published  its  schedules  of  rates,  fares 
and  charges  as  provided  by  the  PubUc  Service  Commis- 
sions Law  (Consolidated  Laws,  chapter  48).  During 
the  time  mentioned  the  defendant's  schedules  so  filed 
and  published  provided:  "  For  the  first  48  hours  after 
car  is  placed  on  delivery  track  (time  to  be  computed 
from  first  7:00  a.  m.  after  car  is  placed)  no  charge  will 
be  made.  For  the  next  succeeding  two  days  the  charge 
will  be  $1.00  per  car  per  day  or  fraction  thereof.  For 
the  next  two  days  the  charge  will  be  $2.00  per  car  per 
day  or  fraction  thereof.  For  the  next  two  days  the 
charge  will  be  $3.00  per  car  per  day  or  fraction  thereof. 
For  each  succeeding  day  the  charge  will  be  $4.00  per 
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car  per  day  or  fraction  thereof.  Sundays  and  legal 
holidays  are  excepted."  The  charge  therem  provided 
is  known  as  "  track  storage  '*  charge  and  was  in  force 
when  the  plaintiffs  received  their  freight. 

Said  schedules  also  provided:  "  Sundays  and  legal 
hoUdays  excepted  for  the  first  48  hours  after  car  is  placed 
on  team  track  for  deUvery  (time  to  be  computed  from 
the  first  7:00  a.  m.  after  car  is  placed)  no  charge  will 
be  made.  For  the  next  succeeding  two  days  the  chm^ 
will  be  $1.00  per  car  per  day  or  fraction  thereof.  For 
each  succeeding  day  the  charge  will  be  $2.00  per  car  per 
day  or  fraction  thereof."  The  charge  therein  provided 
is  known  as  '*  demurrage."  Said  schedules  also  provided 
for  a  refund  of  demiurage  "  When  the  condition  of  the 
weather  diuing  the  prescribed  free  time  is  such  as  to 
make  it  impossible  to  employ  men  or  teams  in  imloading 
cars  without  serious  injury  to  freight.  Wheil  shipments 
are  frozen  so  as  to  prevent  unloading  during  the  pre- 
scribed free  time,  or  when  because  of  high  water  or  snow 
drifts  it  is  impossible  to  get  to  cars  for  imloading  during 
the  prescribed  free  time."  The  schedules  did  not  con- 
tain any  similar  provision  for  refimding  track  storage 
charges. 

During  the  time  mentioned  the  plaintiffs  paid  demur- 
rage and  $187  for  track  storage  when  as  claimed  by  them 
the  weather  conditions  made  it  impossible  to  imload  the 
cars  so  held  within  the  prescribed  free  time.  They  made 
appUcation  to  the  defendant  to  refimd  both  the  demurrage 
and  track  storage  charges  so  paid.  The  defendant 
refunded  th^  demurrage  but  refused  to  refimd  the  track 
storage  charges.  The  plaintiffs  then  filled  a  complaint 
with  the  public  service  conmiission  claiming  unlawful 
exaction  of  track  storage  charges  and  asked  that  its 
claim  be  determined  and  that  the  defendant  be  directed 
to  renay  to  them  said  charges.  The  defendant  served 
an  answer  to  the  complaint  and  proceedings  were  had 
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before  said  commission  which  resulted  in  an  order  in 
substance  that  the  plaintiffs  are  entitled  to  recover  from 
the  defendant  the  amoimt  of  track  storage  charges  paid 
for  the  same  time  for  which  the  plaintiffs  have  had 
returned  to  them  by  the  defendant  demurrage  charges  on 
account  of  weather  conditions,  as  stated  in  the  schedules. 

No  appeal  or  proceeding  to  review  the  proceeding 
before  the  commission  has  ever  been  taken.  The  trial 
court  found  as  a  conclusion  of  law  that  the  order  of  the 
commission  "  is  in  effect  a  finding  of  an  imjust  discrimi- 
nation against  the  plaintiffs  and  until  reversed  or  annulled 
it  is  binding  upon  the  defendant  in  this  action."  On 
the  complaint  of  the  plaintiffs  and  others  the  public 
service  commissions  of  this  state  and  the  interstate 
conmierce  conmiission  directed  that  the  defendant  make 
the  regulation  about  repaying  demurrage  at  times  of 
interfere'nce  in  unloading  cars  through  weather  conditions 
that  we  have  quoted  appUcable  to  track  storage  charges. 
The  schedules  of  the  defendant  were  changed  accordingly 
August  1,  1911.  {N.  Y.  C.  &  H.  R.  R.  R.  Co.  v. 
Murphy,  224  Fed.  Rep.  407.) 

"  All  charges  made  or  demanded  by  any  such  cor- 
poration, (one  engaged  in  the  transportation  of  passengers, 
or  property  from  one  point  to  another  within  the  state 
of  New  York)  *  *  *  for  the  transportation  of 
passengers  or  property  or  for  any  service  rendered  or 
to  be  rendered  in  connection  therewith,  as  defined  in 
section  two  of  this  chapter,  shall  be  just  and  reasonable 
and  not  more  than  allowed  by  law  or  by  order  of  the 
commission  having  jurisdiction  and  made  as  authorized 
by  this  chapter.  Every  unjust  or  unreasonable  charge 
made  or  demanded  for  any  such  service  or  transportation 
of  passengers  or  property  or  in  connection  therewith  or 
in  excess  of  that  allowed  by  law  or  by  order  of  the 
commission  is  prohibited."  (Public  Service  Commissions 
Law,  §  26.) 

36 
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"  In  case  a  common  carrier  shall  do,  cause  to  be 
done  or  permit  to  be  done  any  act,  matter  or  thing 
prohibited,  forbidden  or  declared  to  be  milawful,  or 
shall  omit  to  do  any  act,  matter  or  thing  required 
to  be  done,  either  by  any  law  of  the  state  of  New 
York,  by  this  chapter  or  by  an  order  of  the  com- 
mission, such  common  carrier  shall  be  liable  to  the 
persons  or  corporations  affected  thereby  for  all  loss, 
damage  or  injury  caused  thereby  or  resulting  there- 
from *  *  */'  (Public  Service  Conmiissions  Law, 
§  40.)  If  the  charge  for  track  storage  was  imjust  and 
unreasonable  it  was  prohibited  and  the  defendant  is 
liable  to  the  plaintiffs  therefor.  If  unjust  and  imreason- 
able,  provision  at  least  should  have  been  made  in  the 
schedules  for  its  repayment  the  same  as  for  repayment 
of  demurrage.  The  complaint  in  this  action  expressly 
alleges  that  the  track  storage  charges  of  the  defendant, 
when  by  reason  of  weather  conditions  the  freight  in  the 
cars  could  not  be  removed,  were  '*  unjust,  unreasonable, 
unlawful  and  arbitrary.''  This  allegation  of  the  com- 
plaint was  denied  by  the  answer. 

If  the  court  had  determined  the  is^jes  thus  joined  in 
favor  of  the  plaintiffs  without  considering  the  allegations 
in  the  pleadings  and  in  the  stipulation  relating  to  the 
proceeding  before  the  public  service  commission,  such 
determination  and  the  order  in  connection  therewith 
would  be  sustained  by  the  acts  of  the  defendant  and  its 
discrimination  between  demurrage  and  track  storage 
charges  under  the  same  conditions.  In  view  of  all  the 
findings  of  the  court  the  judgment  rendered  herein  may 
not  be  wholly  dependent  upon  the  jurisdiction  of  the 
public  service  commission  to  juake  the  order  that  we 
have  mentioned.  The  respondent,  however,  urges  that 
the  judgment  is  wholly  dependent  upon  the  jurisdiction 
of  the  public  service  commission  to  make  the  conclusion 
of  law  quoted.     It  urges  that  the  pubUc  service  conMnis- 
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sion  has  no  power  to  determine  as  between  the  parties 
hereto  the  question  whether  charges  theretofore  made 
for  track  storage,  when  weather  conditions  prevented 
unloading  the  freight  from  the  cars,  are  unjust  and 
imreasonable. 

The  statute  provides:  "  Each  conmiission  shall  have 
the  general  supervision  of  all  conmion  carriers,  railroads, 
street  railroads,  railroad  corporations  and  street  railroad 
corporations  within  its  jurisdiction  as  hereinbefore  defined, 
and  shall  have  power  to  and  shall  examine  the  same 
and  keep  informed  as  to  their  general  condition  *  *  * ; 
also  with  respect  to  their  compliance  with  all  provisions 
of  law,  orders  of  the  commission  and  charter  require- 
ments." (Pubhc  Service  Commissions  Law,  sec.  45, 
subd.  2.) 

It  is  also  provided  in  the  statute  that  "  Each  com- 
mission shall  possess  the  powers  and  duties  hereinafter 
specified,  and  also  all  powers  necessary  or  proper  to 
enable  it  to  carry  out  the  purposes  of  this  chapter." 
(Pubhc  Service  Commissions  Law,  §  4.) 

"  Whenever  either  commission  shall  be  of  opinion, 
after  a  hearing  had  upon  its  own  motion  or  upon  a 
complaint,  that  the  rates,  fares  or  charges  demanded, 
exacted,  charged  or  collected  by  any  common  carrier, 
railroad  corporation  *  *  *  affecting  such  rates  are 
unjust,  unreasonable,  unjustly  discriminatory  or  unduly 
preferential,  or  in  any  wise  in  violation  of  any  provision 
of  law,  *  *  *  the  commission  *  *  *  shall  deter- 
mine the  just  and  reasonable  rates,  fares,  and  charges  to 
be  thereafter  observed  and  enforced  as  the  maximum  to 
be  charged  for  .  the  service  to  be  performed  *  *  * 
and  shall  fix  the  same  by  order  to  be  served  upon  all 
conunon  carriers  *  *  *  by  whom  such  rates,  fares 
and  charges  are  thereafter  to  be  observed."  (Pubhc 
Service  Commissions  Law,  §  49.) 

"  Complaints  may  be  made  to  the  proper  commission 
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by  any  person  or  corporation  aggrieved,  by  petition  or 
complaint  in  writing  setting  forth  any  thing  or  act  done 
or  omitted  to  be  done  by  any  conamon  carrier  *  *  ♦ 
in  violation,  or  claimed  to  he  in  violalion,  of  any  provision 
of  law  or  of  the  terms  and  conditions  of  its  franchise  or 
charter  or  of  any  order  of  the  conmiission.  Upon  the 
presentation  of  such  a  complaint  the  conmiission  shall 
cause  a  copy  thereof  to  be  forwarded  to  the  person  or  Cor- 
poration complained  of,  which  may  be  accompanied  by  an 
order,  directed  to  such  person  or  corporation,  requiring  that 
the  matters  complained  of  be  satisfied,  or  that  the  charges 
be  answered  m  writing  within  a  time  to  be  specified  by 
the  commission.  If  the  person  or  corporation  com- 
plained of  shall  make  reparation  for  any  injury  alleged 
and  shall  cease  to  commit,  or  to  permit,  the  violation 
of  law,  franchise  or  order  charged  m  the  complaint,  and 
shall  notify  the  commission  of  that  fact  before  -the  time 
allowed  for  answer,  the  commission  need  take  no  further 
action  upon  the  charges.  If,  however,  the  charges  con- 
tained in  such  petition  be  not  thus  satisfied,  and  it  shall 
appear  to  the  commission  that  there  are  reasonable 
grounds  therefor,  it  shall  investigate  such  charges  in  such 
manner  and  by  such  means  as  it  shall  deem  proper,  and 
take  such  action  within  its  powers  as  the  facts  justify." 
(§  48,  subd.  2.) 

"  Whenever  either  commission  shall  investigate  any 
matter  complained  of  by  any  person  or  corporation 
aggrieved  by  any  act  or  omission  of  a  common  carrier, 
*  *  *  under  this  section  it  shall  be  its  duty  to  make 
and  file  an  order  either  dismissing  the  petition  or  com- 
plaint or  directing  the  common  carrier .  *  *  *  com- 
plained of  to  satisfy  the  cause  of  complaint  in  whole 
or  to  the  extent  which  the  commission  may  specify  and 
require.''     (§  48,  subd.  3.) 

It  is  apparent  from  the  general  character  of  the  pro- 
visions of  the  Public  Service  Conunissions  Law  that  it 
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was  the  purpose  and  intent  of  the  legislature  to  give  to 
the  public  service  commissions  full  and  complete  authority 
to  determine  as  between  common  carriers  and  shippers 
whether  the  freight  rates  and  charges  as  stated  in  the 
schedules  are  just  and  reasonable.  While  the  commissions 
are  not  given  power  to  enforce  reparation  for  an  injury, 
they  are  given  power  to  receive  complaints  for  an  "  act 
done  "  by  a  common  carrier  in  violation  of  the  provision 
of  the  statute  requiring  in  substance  that  its  freight 
rates  and  charges  shall  be  reasonable,  and  in  case  on 
notice  reparation  for  injury  is  not  made  and  such  common 
carrier  does  not  cease  to  violate  the  law  then  to  inves- 
tigate the  charges  and  take  such  action  within  its  power 
as  the  facts  justify.  The  action  within  its  power  in  this 
case  was  to  determine  whether  the  charges  exacted  were 
just  and  reasonable.  It  is  left  to  the  courts  to  enforce  a 
habiUty  on  the  part  of  common  carriers  to  shippers 
through  the  collection  of  unreasonable  freight  rates  and 
charges.  So  far  as  appears  the  schedules  filed  by  the 
defendant  were  never  formally  adopted  and  approved 
by  the  public  service  conmiissions.  They  included 
charges  for  demurrage  and  track  storage  as  we  have 
hereinbefore  stated. 

When  the  matter  was  brought  to  the  attention  of  the 
commission  and  after  a  hearing  as  provided  by  statute, 
the  order  was  made  which  was  in  effect  a  finding  that 
such  charge  so  far  as  they  are  for  days  when  the  weather 
conditions  made  it  impossible  or  impractical  to  unload 
the  cars  were  unjust  and  unreasonable.  The  statute 
contemplates  past  as  well  as  future  charges,  otherwise 
it  would  not  have  made  the  discontinuance  of  a  pro- 
ceeding before  it  dependent  in  any  respect  upon  the 
reparation  of  an  injiuy  caused  by  exacting  unjust  and 
imreasonable  charges.  The  admitted  facts  in  this  case 
tend  to  establish  that  the  charges  for  track  storage  were 
imjust  and  unreasonable  and  it  was  admitted  that  the 
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public  service  commissions  on  hearing  duly  had,  deter- 
mined not  only  that  the  charges  were  unjust  and  unreason-, 
able  but  that  the  defendant  should  repay  such  unjust 
and  unreasonable  charges  to  the  plaintiffs. 

The  judgment  of  the  Trial  Term  is  supported  by  the 
findings  on  which  it  is  based.  The  judgment  of  the 
Appellate  Division  should  be  reversed,  with  costs  in 
the  Appellate  Division  and  in  this  court,  and  the  judg- 
ment of  the  Trial  Term  affirmed. 

HiscocK,  Ch.  J.,  Cardozo  and  Andrews,  JJ.,  concur 
with  Collin,  J.;  Cuddeback  and  Pound,  JJ.,  concui 
with  Chase,  J. 

Judgment  affirmed. 


George  Bullock,  Respondent,  v.  James  S.  Cooley,  as 
District  Superintendent  of  the  First  Supervisory  Dis- 
trict of  Nassau  County,  et  al..  Appellants,  Impleaded 
with  Others. 

Public  schools  —  constitutional  law  —  dissolution  and  eon* 
solidation  of  school  districts  —  powers  of  district  superin* 
tendent  in  such  matters  under  the  statute  (Education  Law, 
Cons.  Laws,  ch.  16,  §  129)  —  provision  of  statute  permitting 
appeals  to  state  commissioner  of  education  constitutional 
and  valid  and  his  decision  on  appeal  from  an  order  of  con- 
solidation not  open  to  review  in  the  courts. 

1.  Under  the  statute  (Education  Law,  Cons.  Laws,  ch.  16,  S  129) 
a  district  superintendent  may,  without  the  consent  of  the  districts, 
dissolve  one  or  more  school  districts  and  may  unite  the  territoiy 
thereof  to  any  adjoining  district,  except  a  union  free  school  district 
whose  boundaries  are  coterminous  with  the  boundaries  of  an  inocM> 
porated  village  or  city.  A  distinction  is  made  in  the  Education  Law 
between  the  alteration  of  the  boundaries  of  a  school  district  and  the 
dissolution,  reformation  and  consolidation  of  districts  (§§  123-129). 

2.  Section  890  (formerly  S80)  of  the  Education  Law,  permitting 
appeals  to  the  state  commissioner  of  education  and  making  his  decision 
on  such  appeals  final  and  conclusive,  is  consti^^^utional  and  valid.     The 
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purpose  of  this  statute  is  to  put  all  controversies  over  school  matters 
in  his  charge  and  to  remove  them,  as  far  as  practicable,  from  the 
courts,  and  hence,  a  decision  of  the  state  commissioner  of  education 
on  an  appeal  from  an  order  of  consolidation  is  not  open  to  review 
in  the  coiu*ts. 

3.  Where  two  school  districts  in  the  town  of  Oyster  Bay  were 
dissolved  and  imited  with  another  district,  the  fact  that  one  of  those 
districts  is  an  island  separated  from  the  mainland  and  the  district 
with  which  it  is  united,  by  the  waters  of  Oyster  bay,  from  half  a 
mile  to  about  a  mile  wide,  which  is  a  part  of  Long  Island  sound,  does 
not  prevent  the  consolidation.  School  districts  may  be  considered  as 
adjoining  for  school  purposes  even  when  divided  by  creeks  or  other 
natural  boundaries. 

4.  Where  the  determination  of  the  district  superintendent,  in  such 
case,  was  made  after  examination  of  all  the  facts  and  circumstances, 
it  cannot  be  held  to  be  arbitrary  or  without  a  basis  of  jurisdiction 
upon  the  law  and  the  facts  and  the  court  will  not  set  aside  his  deter- 
mination at  the  instance  of  a  subordinate  school  officer  who  has  first 
subjected  himself  by  appeal  to  the  jurisdiction  and  authority  of  the 
commissioner  of  education  and  only  sought  relief  from  the  courts 
after  his  failure  to  succeed  in  the  proceeding  specially  designed  to 
settle  controversies  in  school  matters. 

Btdlock  V.  Cooley,  183  App.  Div.  529,  reversed. 

(Argued  January  9,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment,  entered  July  6,  1918,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  second  judicial  department,  reversing  a  judgment 
in  favor  of  defendants,  entered  upon  a  dismissal  of  the 
complaint  by  the  court  on  trial  at  Special  Term  and 
directing  judgment  in  favor  of  plaintiff. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Frank  B.  Gilbert  for  James  S.  Cooley,  as  district 
superintendent,  appellant.  The  court  below  erred  in  its 
interpretation  of  section  129  of  the  Education  Lajv  in 
so  far  as  it  held  that  school  districts  Nos.  7  and  10  of  the 
town  of  Oyster  Bay  could  not  under  such  section  be 
dissolved  and  the  territory  thereof   annexed  to  imion 
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free  school  district  No.  9  of  such  town.  {Mahler  v. 
N.  &  N.  Y.  Transp.  Co.,  35  N.  Y.  352;  Matter  of  U. 
B.  Material  Co.,  137  App.  Div.  893.)  The  order  of  the 
district  superintendent  is  not  void  because  made  without 
the  consent  of  the  trustees  of  the  dissolved  districts. 
The  order  was  executed  imder  section  129  of  the  Educa- 
tion Law,  which  does  not  require  the  consent  of  the 
trustees  of  the  dissolved  districts.  {State  Board  v.  HaUi- 
day,  150  Ind.  216;  Kelly  v.  Multnomah  Co.,  18  Ore. 
356;  City  of  New  York  v.  New  York  City  Railway  Co., 
193  N.  Y.  543;  Grimmer  v.  Tenement  House  Dept,  205 
N.  Y.  549;  Kings  County  Ligkting  Co.  v.  City  of  New 
York,  176  App.  Div.  175.)  The  plaintiff  having  submitted 
the  controversy  as  to  the  consoUdation  of  district  No.  7, 
Oyster  Bay,  with  union  free  school  district  No.  9  of 
such  town  to  the  commissioner  of  education,  he  is  bound 
by  the  decision  of  the  commissioner  on  such  appeal  and 
the  vaUdity  of  the  order  of  consolidation  as  affirmed  by 
the  commissioner  may  not  be  questioned  in  this  action. 
(Code  Civ.  Pro.  §  1926;  Welker  v.  Lathrop,  210  N.  Y. 
434;  People  ex  rel.  Jennings  v.  Finley,  175  App.  Div. 
204;  People  ex  rel.  Bd.  of  EdiLcation  v.  Finley,  211 
N.  Y.  51.) 

William  D.  Guthrie  for  Board  of  Education  of  Union 
Free  School  District  No.  9  of  the  Town  of  Oyster  Bay 
et  al.,  appellants.  The  territory  of  Centre  island  adjoins 
the  Oyster  Bay  school  district  No.  9,  within  the  intent 
and  meaning  of  section  129  of  the  Education  Law. 
( United  States  v.  Bevans,  3  Wheat.  336;  Matter  of  Untied 
Building  Material  Co.y  137  App.  Div.  893;  Mahler  v. 
N.  &  N.  Y.  Transp.  Co.,  35  N.  Y.  352;  Braum  v.  BuH, 
81  L.  J.  Rep.  17;  Cunningham^ s  Case,  Bell's  Crown  Cas. 
72;  D.  U.  S.  Cable  Co.  v.  A.  A.  Tel.  Co.,  L.  R.  2  App. 
Cas.  394;  Cave  v.  Horsell,  1912,  3  K.  B.  533;  Vestal  v. 
Little  Rock,  54  Ark.  321.)     The  consolidation  order  is  not 
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void  because  made  without  the  consent  of  the  trustees 
of  the  dissolved  districts.  (McCluskey  v.  CromtveU,  11 
N.  Y.  593 ;  Grimmer  v.  Tenement  House  Dept.,  205  N.  Y. 
549;  People  ex  rel.  Werner  v.  Prendergast,  206  N.  Y. 
405;  New  Haven  R.  R.  Co.  v.  Interstate  Commerce  Com., 
200  U.  S.  361;  United  States  v.  Hermanos  y  Compania, 
209  U.  S.  337;  Copper  Qiteen  Mining  Co.  v.  Arizona 
Board,  206  U.  S.  474;  Langto  v.  Raymond,  90  App.  Div. 
614;  Pmich  v.  Prudential  Ins.  Co.,  204  N.  Y.  281;  Caesar 
V.  Bernard,  156  App.  Div.  724.) 

William  N.  Dykman,  Alfred  T.  Davison  and  James  K. 
Foster  for  respondent.  Common  school  district  No.  7 
and  union  free  school  district  No.  9  are  not  adjoining 
school  districts  within  the  meaning  of  the  Education 
Law.  {Holmes  v.  Carley,  31  N.  Y.  289;  Matter  of  Ward, 
52  N.  Y.  395;  Child  v.  Starr,  4  Hill,  369;  Becktel  v. 
Village  of  Edgewater,  45  Hun,  240;  Saranac  L.  &  T. 
Co.  V.  Roberts,  208  N.  Y.  288;  Caddy  v.  Interborough 
R.  T.  Co.,  195  N.  Y.  415;  Baxt&r  v.  Y(yrk  Realty  Co., 
128  App.  Div.  79;  Coventry  v.  L.  B.  &  S.  C.  Ry.  Co., 
L.  R.  5  Eq.  104;  Haynes  v.  King,  1893,  3  Ch.  Div. 
439;  Matter  of  Bateman,  1899,  1  Ch.  Div.  599.)  The 
order  of  the  district  superintendent  is  void  because  made 
without  the  consent  of  the  trustees  of  the  districts  sought 
to  be  dissolved.  (People  ex  rel.  Light  v.  Skinner,  159 
N.  Y.  162.)  Section  880  (now  890)  of  the  Education 
Law  does  not  deprive  the  courts  of  this  state  of  juris- 
diction in  this  action.  (People  ex  rel.  Merrill  v.  Cooley, 
75  Misc.  Rep.  188;  People  ex  rel.  Underhill  v.  Skinner, 
74  App.  Div.  58;  People  ex  rel.  Light  v.  Skinner,  159 
N.  Y.  162;  Haley  v.  Whitney,  53  Hun,  119;  State  ex  rel. 
Bidgood  v.  Clifton,  113  Wis.  107;  People  ex  rd.  School 
Dist.  V.  Van  Horn,  20  Col.  C.  A.  215.) 

Chase,  J.    This  action  is  brought  by  a  taxpayer  of 
former  school  district  No.  7  of  the  town  of  Oyster  Bay 
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in  the  county  of  Nassau  to  restrain  the  defendants  from 
canying  out,  perfecting  or  in  any  way  enforcing  an  order 
of  the  district  superintendent  of  the  first  supervisory 
district  of  Nassau  county,  comprising  the  towns  of  Oyster 
Bay  and  North  Hempstead,  by  which  said  school  district 
No.  7,  and  also  school  district  No.  10  of  said  town  of 
Oyster  Bay  were  dissolved  and  the  territory  thereof 
united  to  union  free  school  district  No.  9  of  said  town. 
So  far  as  appears  before  us  all  persons  in  any  way 
interested  in  said  districts  or  either  of  them  assent  to 
and  acquiesce  in  carrying  out  said  order  except  certain 
taxpayers  of  district  No.  7.  The  order  was  made  pur- 
suant to  the  authority  of  section  129  of  the  Education 
Law  (Cons.  Laws,  ch.  16),  which  is  as  follows: 

"  Any  school  commissioner  (now  district  superintend- 
ent) may  dissolve  one  or  more  districts,  and  may  from 
said  territory  form  a  new  district;  he  may  also  imite 
such  territory  or  a  portion  thereof  to  any  adjoining  school 
district,  except  a  union  free  school  district  whose 
boundaries  are  coterminous  with  the  boundaries  of  an 
incorporated  village  or  city.'' 

The  boundaries  of  school  district  No.  9  are  not  coter- 
minous with  the  boundaries  of  an  incorporated  village 
or  city.  The  plaintiff  challenges  the  jurisdiction  of  the 
district  superintendent  to  make  the  order,  the  enforce- 
ment of  which  he  seeks  to  prevent  because:  1.  It  is 
alleged  that  consent  was  not  obtained  for  the  dissolution 
of  school  district  No.  7  and  its  annexation  to  union  free 
school  district  No.  9. 

No  consent  is  required  for  the  dissolution,  reformation 
and  consolidation  of  districts  pursuant  to  section  129 
of  the  Education  Law  that  we  have  quoted.  A  dis- 
tinction is  made  in  the  Education  Law  between  an 
alteration  of  the  boundaries  of  a  school  district  (Education 
Law,  sections  123  to  128)  and  the  dissolution,  reformation 
and  consolidation  of  districts.     (Education  Law,  section 
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129.)  The  distinction  existed  in  the  statute  of  1894 
(Chapter  556),  as  amended  by  chapter  264  of  the  Laws 
of  1896.  It  was  frequently  recognized  and  proclaimed 
by  the  department  of  education  through  the  superintend- 
ent of  public  instruction  prior  to  the  consolidation  of 
the  Education  Law  in  1909.  {Matter  of  Dwyer,  Univer- 
sity of  the  State  of  New  York,  Judicial  Decisions  1822- 
1913,  page  699;  Matter  of  Jones,  Id.  page  709;  Matter 
of  Stryker^  Id.  page  735.) 

The  legislature  with  knowledge  of  the  decisions  of  the 
department  of  education  when  it  consolidated  the  school 
and  educational  laws  continued  the  distinction  between 
the  alteration  ond  the  dissolution  of  a  school  district. 
The  statutes  have  been  practically  construed  as  con- 
tended for  by  the  appellants.  Much  weight  should 
be  given  to  the  practical  construction  of  a  statute  by 
the  oflScers  whose  duty  it  is  to  enforce  it.  (Kings 
County  Lighting  Co.  v.  City  of  New  York,  176  App. 
Div.  175;  CUy  of  New  Ycrrk  v.  N.  Y.  City  Ry.  Co., 
193  N.  Y.  543;  Grimmer  v.  Tenement  House  Dept.  N.  Y., 
205  N.  Y.  549;  People  ex  rel.  Williams  v.  Dayton,  55 
N.  Y.  367.) 

The  doubt  expressed  in  1905  in  Matter  of  Jones  (supra) 
in  regard  to  annexing  the  territory  of  a  dissolved  district 
to  a  union  free  school  district  without  the  consent  of  the 
school  authorities  of  such  district  apparently  led  to  the 
change  in  section  9  of  title  6  of  chapter  556  of  the  Laws 
of  1894,  as  amended  by  chapter  264  of  the  Laws  of  1896, 
when  in  section  27  of  the  Education  Law  (Laws  of  1909, 
chapter  21)  the  words  "  common  or  union  free  school " 
were  inserted  for  the  purpose,  as  stated  in  a  note  of  the 
consoUdators,  of  making  the  section  conform  to  the  usage 
of  the  department  of  education.  Section  129  of  the 
Education  Law  that  we  have  quoted  has  been  amended 
to  authorize  uniting  the  territory  or  a  part  thereof  of  a 
dissolved  district  to  any  adjoining  school  district,  without 
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exception  or  limitation  other  than  that  it  cannot  be 
united  to  the  territory  of  a  union  free  school  district 
whose  boundaries  are  coterminous  with  the  boundaries 
of  an  incorporated  village  or  city. 

2.  It  is  alleged  that  the  territory  of  school  district 
No.  7  does  not  adjoin  school  district  No.  9. 

The  territory  of  the  state  of  New  York  as  it  extends 
easterly  over  Long  Island  is  bounded  on  the  north  by 
the  territory  of  the  state  of  Connecticut.  The  boimdary 
line  between  the  states  is  specifically  stated  in  chapter  57 
of  the  Consolidated  Laws  (State  Law,  section  2).  The 
coimty  of  Nassau  and  the  town  of  Oyster  Bay  as  a  part 
of  that  county  each  include  a  part  of  the  northern  shore 
of  Long  Island.  In  Mahler  v.  Norwich  &  N.  Y.  Transport 
tation  Company  (35  N.  Y.  352,  359)  this  court  say:  "  We 
think  there  is  no  force  in  the  suggestion,  that,  if  the  State 
owns  to  the  center  of  the  soimd,  a  considerable  part  of 
our  domain  is  not  partitioned  into  counties  and  towns. 
Even  if  the  statute,  in  declaring  the  boimds  of .  the 
counties  bordering  on  the  soimd,  had  limited  them,  in 
terms,  to  the  line  of  low-water  mark,  it  would  indicate 
nothing  but  the  mere  fact  that  the  legislature  deemed 
their  extension  to  the  exterior  water-line  of  the  State 
a  matter  of  no  practical  importance;  but  in  the  absence 
of  any  such  limitation,  we  are  clearly  of  the  opinion 
expressed  by  this  court  on  a  former  occasion,  that 
the  respective  coimties  and  towns,  which  are  boimded 
generally  on  the  soimd,  comprehend  within  their  limits 
the  waters  between  their  respective  shores  and  the  water- 
line  of  th^  State.  This  is  the  usual  and  reasonable  rule 
in  the  political  apportionment  of  territory,  for  the  purpose 
of  fixing  the  limits  of  civil  and  criminal  jurisdiction." 
(People  v.  Htdse,  3  Hill,  309;  Matter  of  United  Building 
Material  Company j  137  App.  Div.  893.) 

Oyster  bay  as  a  part  of  Long  Island  soimd  is  a  land- 
locked harbor.     It  opens  into  Cold  Spring  harbor  on 
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the  east  between  Center  island  and  a  part  of  the  main 
land  known  as  Cove  neck.  The  opening  is  about  half 
a  mile  wide.  That  part  of  the  town  of  Oyster  Bay 
surrounding  Oyster  Bay  harbor  in  1916  was  divided  into 
school  districts.  Union  free  school  district  No.  9  included 
the  territory  south  and  west  of  the  harbor.  School 
district  No.  10  included  Cove  neck  and  is  east  of  the 
harbor.  School  district  No.  6  lies  northwest  of  the 
harbor  and  extends  west  along  the  northerly  shore  of 
Long  island.  School  district  No.  7  consists,  of  Center 
island  and  extends  north  from  the  opening  of  the  harbor 
and  is  east  of  a  part  of  the  harbor  itself.  It  also  extends 
southwesterly  into  and  through  the  harbor  until  it  comes 
within  about  one-half  mile  or  perhaps  a  little  more  of 
Oyster  Bay  village  in  union  free  school  district  No.  9. 
The  shore  lines  of  the  harbor  along  districts  Nos.  7  and 
9  are  separated  by  the  waters  of  the  harbor  which  are 
from  one-half  mile  to  a  mile  or  a  little  more  in  width. 
There  is  no  land  connection  between  district  No.  7  and 
district  No.  9  except  over  a  narrow  causeway  at  the 
northwesterly  comer  of  the  island  leading  to  school 
district  No.  6  along  the  southerly  shore  of  Long  Island 
sound  and  from  which  a  highway  leads  to  and  through 
district  No.  9. 

Under  the  Consolidated  School  Law  of  1864  (Laws  of 
1864,  chapter  555,  title  6,  section  1)  it  was  the  duty  of  each 
school  commissioner  to  divide  so  far  as  practicable  the 
territory  within  his  district  mto  a  convenient  number  of 
school  districts  and  by  section  120  of  the  Education 
Law  all  school  districts  organized  either  by  special  laws 
or  under  the  provisions  of  a  general  law  are  continued 
and  may  be  altered  or  dissolved  as  therein  provided. 

The  Education  Law  plainly  contemplates  jurisdiction 
for  educational  purposes  as  therein  provided  over  all 
of  the  territory  of  the  state.  Even  if  the  boundaries 
of  the  districts  mentioned  as  the  same  are  filed  in  the 
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town  clerk's  office  of  the  town  of  Oyster  Bay  are  described 
as  along  the  waters  of  Oyster  Bay  harbor,  the  lands 
under  such  waters,  a  part  of  the  town  of  03r8ter  Bay, 
should  for  the  purposes  of  the  jiuisdiction  of  the  district 
superintendent  in  the  matter  now  before  us  be  deemed 
a  part  of  the  school  districts.  It  is  not  imcommon  to 
treat  school  districts  as  adjoining  for  school  purposes 
when  they  are  divided  by  creeks  or  other  natural  bound- 
aries, or  by  direct  reference  to  the  sides  of  highwajrs  or 
canals.  The  purpose  of  the  statute  in  confining  the 
authority  to  unite  districts  or  parts  thereof  to  such  as 
are  adjoining,  was  to  prevent  districts  being  united  for 
school  purposes  when  intervening  territory  consisting  of 
some  other  district  or  districts,  or  part  or  parts  thereof, 
wholly  separate  and  divide  the  districts  or  parts  thereof 
sought  to  be  united. 

No  school  has  been  maintained  on  Center  island  since 
1912.  It  is  asserted  that  there  are  but  six  or  seven 
children  of  school  age  residing  in  the  district.  Since 
1912  contracts  have  been  made  from  year  to  year  by 
district  No.  7  with  union  free  school  district  No.  9  by 
which  the  latter  district  has  provided  school  facilities 
in  the  schools  in  its  district  for  the  children  of  school 
age  in  district  No.  7.  The  contract  price  paid  by  district 
No.  7  to  district  No.  9  has  varied  from  time  to  time, 
but  has  not  exceeded  forty  dollars  each  for  such  children. 
The  practicability  of  uniting  the  territory  of  district  No. 
7  with  that  of  district  No.  9  for  school  piuposes  has  been 
shown  by  several  years  of  school  experience.  It  is  none 
the  less  practical  for  school  purposes  when  all  the  taxable 
property  included  in  the  territory  of  the  two  districts 
bears  its  proportionate  part  of  the  tax  burden  than  when 
the  children  of  district  No.  7  receive  the  advantages  of 
the  schools  of  district  No.  9  by  the  pajrment  of  a  stipulated 
consideration. 

Prior  to  making  the  order  dissolving  said  districts  the 
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subject  of  their  dissolution  had  been  investigated  by 
the  department  of  education,  and  in  the  order  it  was 
stated  that  ''  It  appears  that  the  sound  course  to  pursue 
from  the  standpoint  of  good  school  administration  and 
sound  business  policy  is  to  consolidate  school  districts 
7  and  10  with  district  9.  The  report  indicates  that 
there  are  only  seven  children  in  district  7  and  that 
these  children  have  for  a  long  period  of  time  been  attending 
the  Oyster  Bay  school.  It  further  appears  that  the  tax- 
payers of  district  9  are  now  bearing  the  burden  of  educating 
many  of  the  children  residing  in  districts  7  and  10  and 
that  district  9  contains  the  homes  of  a  large  number  of 
people  who  are  employed  by  the  owners  of  estates  located 
in  districts  7  and  10.  It  also  appears  that  the  village 
of  Oyster  Bay  which  is  located  in  district  9  is  the  com- 
munity center  of  all  the  people  Uving  in  these  three 
districts.  It  is  added  that  the  mail  of  all  people  in  this 
district  is  received  through  the  Oyster  Bay  post  oflSce 
and  that  the  voters  of  these  three  districts  vote  at  Oyster 
Bay."  The  order  necessarily  determined  as  a  fact  that 
the  districts  adjoined. 

After  the  order  was  made  the  plaintiff  in  this  action  as 
the  sole  trustee  of  district  No.  7  appealed  to  the  com- 
missioner of  education  from  the  order  and  from  each  and 
every  part  thereof.  He  disputed  some  of  the  recitals 
contained  in  said  order  and  denied  the  authority  of  the 
district  superintendent  to  make  the  same.  After  a  full 
hearing  and  consideration  by  the  commissioner  the 
action  of  the  district  superintendent  was  approved 
and  the  appeal  was  dismissed.  (11  State  Dept.  Rep. 
517.) 

It  is  provided  by  section  890  (formerly  880)  of  the 
Education  Law  that  "  Any  person  conceiving  himself 
aggrieved  may  appeal  or  petition  to  the  commissioner  of 
education  who  is  hereby  authorized  and  required  to 
examine  and  decide  the  same;  and  the  commissioner  of 
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education  may  also  institute  such  proceedings  as  are 
authorized  under  this  act  and  his  decision  in  such  appeals, 
petitions  or  proceedings  shall  be  final  and  conclusive,  and 
not  subject  to  question  or  review  in  any  place  or  court 
whatever."     (Subd.  1.) 

It  is  expressly  provided  by  the  section  that  an  appeal 
may  be  made  in  consequence  of  any  action  "  by  any 
school  commissioner  (now  district  superintendent)  and 
other  officers,  in  formmg  or  altering,  or  refusing  to  form  or 
alter,  any  school  district/'  (Subd.  2.)  This  express  grant 
of  power  must  be  considered  with  the  other  provisions  of 
the  Education  Law.  By  the  Education  Law  the  education 
department  is  charged  with  the  general  management  and 
supervision  pf  all  public  schools  and  all  of  the  educational 
work  of  the  state  (Education  Law,  sec.  20),  and  the 
commissioner  of  education  is  the  chief  executive  officer  of 
the  state  system  of  education  (Education  Law,  sees.  20, 
94)  and  he  is  by  the  legislature  recognized  as  having 
judicial  fimctions.  (Education  Law,  sees.  46,  94,  398, 
890,  891,  892.)  The  authority  of  the  conunissioner  of 
education  to  hear  appeals  as  by  the  statute  provided  and 
the  binding  effect  of  his  decision  and  that  of  his 
predecessors  in  authority  have  been  a  part  of  our  statute 
law  since  1822.     (Laws  of  1822,  chapter  216 . ) 

This  provision  was  intended  as  a  cheap  and  expeditious 
mode  of  settling  most,  if  not  all,  of  the  difficulties  and 
disputes  arising  in  the  course  of  the  execution  of  the 
School  Law.     {Boston  v.  Calendar,  11  Wend.  90.) 

After  the  decision  in  People  ex  rel.  Light  v.  Skinner 
(159  N.  Y.  162)  and  by  the  amendment  of  1910  (Laws  of 
1910,  chapter  140)  the  decisions  of  the  commissioner  of 
education  made  by  him  in  the  first  instance  were  given 
the  same  conclusiveness  as  decisions  made  by  him  on 
appeal. 

The  purpose  of  the  statute  and  of  the  amendment  is 
to  make  all  matters  pertaining  to  the  general  school 
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system  of  the  state  within  the  authority  and  control  of 
the  department  of  education  and  to  remove  the  same  so 
far  88  practicable  and  possible  from  controversies  in  the 
comlis. 

It  has  been  frequently  held  that  there  is  conferred  upon 
the  executive  head  of  the  education  department  power  to 
review  on  the  petition  of  a  person  aggrieved  any  decision 
mentioned  in  the  School  or  Education  Law.  {Welker 
V.  Lathrop,  210  N.  Y.  434;  People  ex  rel.  Jennings  v. 
Firdey,  175  App.  Div.  204.  See  People  ex  rel.  Board  of 
Education  N.  Y.  City  v.  Firdey,  211  N.  Y.  51;  People  ex 
rel,  Peixotto  v.  Board  of  Education  N.  Y.  City,  212  N.  Y. 
463,  471.) 

The  State  Constitution  was  revised  and  established  in 
1894  and  it  provides:  '*  The  legislature  shall  provide 
for  the  maintenance  and  support  of  a  system  of  free 
common  schools,  wherein  all  the  children  of  this  state 
may  be  educated.''  It  also  provides:  "  The  corpora^ 
tion  created  in  the  year  1784,  under  the  name  of  the 
Regents  of  the  University  of  the  State  of  New  York, 
is  hereby  continued  under  the  name  of  The  University  of 
the  State  of  New  York.  It  shall  be  governed  and  its 
corporate  powers,  which  may  be  increased,  modified 
or  diminished  by  the  legislature,  shall  be  exercised  by  not 
less  than  nine  regents.''  (Constitution  State  of  New 
York,  article  9,  sees.  1,  2.)  It  was  ratified  by  the  people 
with  knowledge  and  appreciation  of  the  history  of  the 
free  common  schools  of  the  state  and  of  the  University  of 
the  State  of  New  York. 

The  determination  of  the  question  in  this  case,  whether 
within  the  provisions  of  the  Education  Law  said  school 
districts  adjoin,  was  dependent  upon  an  examination  of 
all  the  facts  and  circumstances  before  the  superintendent. 
His  determination  of  that  question  was  not  arbitrary, 
nor  wholly  without  a  basis  of  jurisdiction  upon  the 
law  and  upon  the  facts,  and  the  court  will  not  set  aside  his 
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determination  particularly  at  the  instance  of  a  subordinate 
school  oflScer  who  has  first  subjected  himself  by  appeal 
to  the  jurisdiction  and  authority  of  the  conmaissioner  of 
education  and  only  sought  relief  from  the  courts  after  his 
failure  to  succeed  in  the  proceeding  specially  designed  to 
settle  controversies  in  school  matters.  (See  People  ex  rd. 
Yak  V.  Eckler,  19  Hun,  609,  614.) 

Even  in  a  criminal  case  if  there  is  some  evidence  before 
a  magistrate  upon  which  the  judicial  mind  is  called  to  act 
in  determining  the  question  of  the  probable  guilt  of  an 
accused,  the  magistrate  has  jurisdiction  and  the  process 
issued  by  him  is  valid  as  such.  {People  ex  rd.  Perkins 
V.  Moss,  187  N.  Y.  410.) 

The  determination  of  the  commissioner  of  education 
upon  the  appeal  involved  matters  of  school  administra- 
tion and  policy  not  without  his  jurisdiction  Mid  his 
decision  is  not  subject  to  review  by  the  courts  so  far  as  it 
pertained  to  such  school  administration  and  policy  and 
but  incidentally,  if  at  all,  affects  property  rights. 

There  are  several  other  questions  relating  to  the 
authority  of  the  plaintiff  to  maintain  this  action,  but  what 
we  have  said  makes  it  imnecessary  to  consider  them  on 
this  appeal. 

The  judgment  of  the  Appellate  Division  should  be 
reversed  and  that  of  the  Special  Term  aflSrmed,  with 
costs  in  the  Appellate  Division  and  in  this  comi;. 

His  COCK,  Ch.  J.,  Cardozo,  Pound,  McLaughlin  and 
Andrews,  JJ.,  concur;  Hogan,  J.,  not  voting. 

Judgment  reversed,  etc. 
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William  E.  Hanna,  Respondent,  v.  Louis  Lichtenhein 
et  al.,  Copartners  under  the  Firm  Name  of  Lichten- 
hein &  Stern,  Appellants. 

Pleadini^  —  statement  of  f oreigrn  law  set  forth  as  a  defense 
in  an  action  —  when  question  of  fact  which  may  be  admitted 
by  demurrer  —  when  statement  of  statutes  and  decision  of 
foreign  state  presents  question  of  law  for  the  court. 

1.  Although  full  faith  and  credit  shall  be  given  in  each  state  of  the 
United  States  to  the  public  acts,  records  and  judicial  proceedings  of 
every  other  state  (U.  S.  Const,  art.  4,  §  1),  no  court  is  to  be  charged 
with  the  knowledge  of  foreign  laws;  but  they  are  well  understood 
to  be  facts,  which  must,  like  other  facts,  be  proved  before  they  can 
be  received  in  a  court  of  justice,  but  when,  after  proof  is  given,  the 
questions  involved  depend  upon  the  construction  and  effect  of  a 
statute  or  judicial  opinion  they  are  for  the  court  and  not  questions 
of  fact  at  all. 

2.  On  a  trial  of  an  issue  of  fact  when  the  evidence  furnished  is 
conflicting  or  inconclusive  the  law  of  a  foreign  state  may  be  a  question 
for  the  jury  although  ordinarily  when  the  evidence  is  all  fiu-nished 
it  is  the  fimction  of  the  judge  to  decide  as  to  the  law  of  a  foreign  state. 

3.  An  allegation  in  a  pleading  of  the  law  of  a  sister  state  is  an 
allegation  of  fact  which  is  admitted  by  a  demurrer.  If  the  pleading 
sets  forth  in  detail  the  statutes  and  decisions  relied  upon  by  the 
pleader,  the  question  becomes  one  of  law  and  should  be  determined 
as  such  by  the  court  in  deciding  the  demurrer.  A  demiurer  does  not 
admit  the  interpretation  placed  by  a  pleader  upon  the  statutes  and 
decisions  specifically  referred  to  or  incorporated  in  a  pleading. 

4.  When  the  allegations  of  a  defense  are  general  and  by  such 
allegations  the  law  of  foreign  states  named  is  stated  to  be  as  in  the 
defense  alleged,  and  the  statutes  or  judicial  decisions  upon  which 
the  allegations  are  based  are  not  before  the  court  from  which  a  con- 
clusion of  law  can  be  reached,  the  demurrer  should  be  overruled,  with 
leave  to  plaintiff  to  withdraw  the  demurrer  and  leave  the  questions 
raised  upon  the  pleadings  for  determination  at  the  Trial  Term. 

Hanna  v.  Lichtenhein,  182  App.  Div.  94,  reversed. 

(Argued  January  6,  1919;  decided  February  25,  1919.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 


580  HaNNA  V,  LiCHTENHEIN. 

[225  N.  Y.]  Statement  of  case.  [Feb., 

ment,  entered  March  8,  1918,  which  affirmed  an  order 
of  Special  Term  denying  a  motion,  by  defendant,  for  an 
order  overruling  a  demurrer  to  a  defense  set  up  in  the 
answer  and  for  judgment  on  the  pleadings. 

The  action  is  brought  to  recover  on  five  similar  causes 
of  action.  In  each  cause  of  action  it  is  alleged  that  on  a 
day  named,  the  Capital  City  Cap  Company,  a  New 
Jersey  corporation,  assigned  to  Manufacturers'  Finance 
Company,  a  Delaware  corporation,  and  the  assignor  of 
the  plaintiff  certain  accounts  receivable,  and  that  sub- 
sequent to  such  assignments  the  defendants  collected  the 
amounts  due  on  the  accounts  receivable  so  assigned. 
Judgment'  is  asked  for  the  amount  of  the  accounts  so 
collected.  The  defendants  answered  each  of  said  causes 
of  action,  and  denied  most  of  the  allegations  thereof, 
and  as  a  separate  defense  to  each  of  said  causes  of  action 
alleged  that  the  cap  company  is  domiciled  in  the  state  of 
New  Jersey,  and  has  its  principal  office  and  place  for  the 
transaction  of  business  in  Trenton,  in  said  state.  That 
at  the  time  when  said  accounts  receivable  mentioned 
in  the  complaint  were  assigned  and  transferred  to  the 
finance  company,  *'  It  was  mutually  agreed  by  and 
between  Manufacturers  Finance  Company  and  Capital 
City  Cap  Company  that  no  notice  that  said  accounts 
receivable  would  be  or  had  been  assigned,  transferred  and 
Bet  over  by  Capital  City  Cap  Company  to  Majiufacturers 
Finance  Company  should  be  given  to  the  debtors  owing 
said  accounts  receivable  or  to  any  other  person,  firm  or 
corporation,  which  said  agreement  was  duly  performed 
by  Manufacturers  Finance  Company  and  Capital  City 
Cap  Company."  That  thereafter  the  cap  company 
warranted  and  represented  to  the  defendants  that  it  was 
the  owner  and  holder  of  said  accounts  receivable  and 
that  it  had  not  assigned,  transferred  or  set  over  the  same 
or  any  part  thereof  to  any  person,  firm  or  corporation. 
That  thereupon  the  cap  company  for  a  valuable  con- 
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sideration  paid  to  it  by  the  defendants  duly  assigned, 
transferred  and  set  over  to  them  by  an  instnunent  or 
mstruments  in  writing  the  said  accounts  receivable. 
That  the  defendants  immediately  thereafter  served  upon 
and  delivered  to  the  debtors  of  the  cap  company  a  notice 
in  writing  that  the  said  accoimts  receivable  owing  by 
them  respectively,  had  been  assigned,  transferred  and 
set  over  by  the  cap  company  to  the  defendants.  That  the 
defendants  became  bona  fide  holders  for  value  of  each 
of  said  accoimts  receivable  "  Without  knowledge  or 
notice  of  the  right,  title  or  interest  therein  or  thereto,  if 
any,  of  either  the  Manufacturers  Finance  Company  or  the 
plaintiflf  or  of  the  facts  set  forth  in  the  complaint  herein, 
or  any  of  them." 

They  further  alleged  as  a  part  of  the  defense  that 
said  accounts  receivable  were  assigned,  transferred  and 
set  over  by  the  cap  company  to  the  finance  company  and 
to  the  defendants,  in  the  state  of  New  Jersey,  and  that 
the  value  advanced  therefor,  if  any,  by  the  finance 
company  or  plaintiflf  to  the  cap  company  was  paid  to 
said  cap  company  in  the  states  of  New  Jersey,  Maryland 
and  Pennsylvania. 

They  further  alleged  as  a  part  of  the  defense:  "  That 
at  all  of  the  times  in  the  complaint  and  herein  mentioned 
it  was  and  is  the  law  of  the  State  of  New  Jersey  that  as 
between  successive  assignees  of  a  chose  in  action  due  to 
the  same  assignor,  the  one  which  being  acquired  without 
notice  of  prior  ones,  is  first  brought  to  the  knowledge  of 
the  debtor  is  entitled  to  priority;  and  that  claims  of 
competing  assignees  of  a  chose  in  action  rank  as  between 
themselves  not  in  the  order  of  the  dates  of  the  assignments 
to  them,  but  according  to  the  dates  when  they  respectively 
gave  notice  to  the  debtor  of  the  assignment  of  their 
chose  in  action;  and  that  if  an  assignee  of  a  chose  in 
action  fails  to  give  notice  to  the  debtor  owing  the  same, 
a  subsequent  assignee  of  the  same  chose  in  action  without 
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notice  of  the  former  assignment,  will  upon  giving  notice 
of  his  assignment  acquire  priority." 

There  are  similar  allegations  in  the  defense  relating  to 
the  law  of  the  states  of  Maryland  and  Pennsylvania. 
The  plaintiff  demurred  to  the  defense  upon  the  groimd  that 
it  is  insufficient  in  law  upon  the  face  thereof. 

Daniel  P.  Hays  and  Ralph  Wolf  for  appellants. 

WiUiam  F.  Alien  and  George  M.  Clarke  for  respondent. 

Chase,  J.  Did  the  plaintiff  by  his  demurrer  admit  the 
allegations  of  the  defense  relating  to  the  law  of  sister 
states?  If  the  law  of  said  sister  states  as  correctly  con- 
strued and  interpreted  is  as  alleged  in  the  defense,  the 
demurrer  should  be  overruled  and  the  questions  arising 
on  the  pleadings  left  to  be  determined  at  the  trial.  We 
think  the  judgment  should  be  reversed  and  the  demurrer 
overruled. 

The  relations  of  the  United  States  to  each  other,  in 
regard  to  all  matters  not  surrendered  to  the  general 
government  by  the  national  Constitution,  are  those  of 
foreign  states  in  close  friendship,  each  being  sovereign 
and  independent.  (Greenleaf  on  Evidence  [16th  ed.], 
vol.  1,  section  489;  Hanley  v.  Donoghue,  116  U.  S.  1.) 

Full  faith  and  credit  shall  be  given  in  each  state  to  the 
pubUc  acts,  records  and  judicial  proceedings  of  every 
other  state.  (Constitution  of  the  United  States,  article  4, 
section  1.) 

No  court  is  to  be  charged  with  the  knowledge  of  foreign 
laws;  but  they  are  well  understood  to  be  facts,  which  must, 
like  other  facts,  be  proved  before  they  can  be  received  in 
a  court  of  justice.  (Hanley  v.  Donoghue,  supra;  Edtoards 
V.  SchiUingery  245  111.  231.)  They  are  admitted  by 
demurrer.  (Miller  v.  Aldrich,  202  Mass.  109.)  Foreign 
law  is  a  question  of  fact  and  must  be  proved  as  such,  but 
when  after  such  proof  "is  given  the  questions  involved 
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depend  upon  the  construction  and  effect  of  a  statute  or  judi- 
cial opinion  they  are  for  the  court  and  not  questions  of  fact 
at  all.     {Bank  of  China,  etc.,  v.  Horsey  168  N.  Y.  458,  470.) 

On  a  trial  of  an  issue  of  fact  when  the  evidence  fur- 
nished is  conflicting  or  inconclusive  the  law  of  a  foreign 
state  may  be  a  question  for  the  jury  although  ordinarily 
when  the  evidence  is  all  furnished  it  is  the  function  of  the 
judge  to  decide  as  to  the  law  of  a  foreign  state.  (  Ufford 
V.  Spaulding,  156  Mass.  65;  Hancock  National  Bank  v. 
EUis,  172  Mass.  39,  49.) 

An  allegation  in  a  pleading  of  the  law  of  a  sister  state 
is  as  we  have  stated  an  allegation  of  fact  which  is  admitted 
by  the  demurrer.  If  the  pleading  sets  forth  in  detail  the 
statutes  and  decisions  relied  upon  by  the  pleader,  the 
question  becomes  one  of  law  and  should  be  determined 
as  such  by  the  court  in  deciding  the  demurrer.  A 
demurrer,  in  other  words,  does  not  admit  the  interpreta- 
tion placed  by  a  pleader  upon  the  statutes  and  decisions 
specifically  referred  to  or  incorporated  in  a  pleading. 

In  Finney  v.  Guy  (189  U.  S.  335)  there  was  before  the 
court  the  state  statutes  together  with  a  reference  to  the 
decisions  of  the  state  courts,  and  the  pleader  by  making 
an  averment  of  the  law  of  the  sister  state  in  the  form 
relied  upon  by  him,  submitted  to  the  court  the  meaning  of 
such  statute  and  decisions.  It  was  in  that  case  held  in 
substance  that  while  a  demurrer  admitted  the  existence 
of  the  decisions  and  the  statutes  it  did  not  necessarily 
admit  the  interpretation  placed  upon  them  by  the  pleader 
or  the  legal  conclusion  reached  by  him  therefrom. 

In  Knickerbocker  Trust  Co.  v.  Iselin  (185  N.  Y.  54) 
the  complaint  alleged  that  by  virtue  of  certain  statutes 
of  the  state  of  Maryland  enumerated  as  defined,  con- 
strued, administered  and  enforced  by  the  courts  of  said 
state,  the  defendant  was  personally  and  individually 
indebted  to  the  plaintiff  in  an  amount  stated.  The 
demurrer  although  admitting  the  pleading  in  the  form  in 
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which  it  was  prepared  permitted  the  court  to  determine 
the  conclusion  to  be  derived  therefrom  as  a  matter  of  law. 

In  this  case  the  allegations  of  the  defense  under  con- 
sideration are  general  and  by  such  allegations  the  law 
of  the  states  named  is  stated  to  be  as  in  the  defense 
alleged^  and  the  statutes  or  judicial  decisions  upon 
which  the  allegations  are  based  are  not  before  the  court 
from  which  a  conclusion  of  law  can  be  reached. 

The  orders  should  be  reversed,  without  costs,  and  the 
defendants'  motion  to  overrule  the  plaintiff's  demurrer 
should  be  granted  without  costs,  with  leave  to  plaintiff  to 
withdraw  demurrer  and  leave  the  questions  raised  upon 
the  pleadings  for  determination  at  the  Trial  Term,  and 
the  question  certified  should  be  answered  in  the  affirmative. 

HiscocK,  Ch.  J.,  HoGAN,  Cakdozo,  Pound,  McLaugh- 
lin and  Andrews,  JJ.,  concur. 

Orders  reversed,  etc. 


Frank  Muslusky,  Appellant,  v.  Lehigh  Valley  Coal 

Company,  Respondent. 

Practice  —  special  appearance  —  demand  for  copy  of  the 
complaint  in  an  action  is  not  an  appearance,  either  general 
or  special  —  motion  to  dismiss  complaint  for  f aUure  to  serve 
denied. 

1.  A  defendant  may  appear  specially  in  an  action  only  for  the 
purpose  of  raising  the  question  whether  the  court  has  obtained  jurisdio- 
tion  over  him  personally  or  through  his  property. 

2.  A  demand  for  a  copy  of  the  complaint  is  not  an  appearance, 
either  general  or  special.  Defendant's  general  appearance  can  be 
made  only  in  the  manner  indicated  in  section  421  of  the  Code  of  Civil 
Procedure. 

3.  A  defendant  who  has  appeared  specially  for  the  purpose  of 
obtaining  a  copy  of  the  complaint  is  not  in  a  position  to  move  to 
dismiss  the  complaint  if  no  complaint  is  served.     (§§  479,  480.) 

Mualvsky  v.  Lehigh  Valley  Coal  Co.,  175  App.  Div.  926,  reversed. 

[    (Submitted  January  29,  1919;  decided  February  25,  1919.) 


MuSLusKY  V.  Lehigh  Valley  Coal  Co.        585 

1919.]  Points  of  counsel.  [225  N.  Y.] 

Appeal  from  a  judgment,  entered  November  29,  1916, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  which  reversed 
an  order  of  Special  Term  denying  a  motion  for  an  order, 
imder  section  480  of  the  Code  of  Civil  Procedure,  dis- 
missing the  complaint  for  failure  to  serve  a  copy  thereof 
after  a  demand  therefor  had  been  served  pursuant  to 
section  479  of  said  Code,  and  granted  said  motion. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  Goldzier  and  Joseph  Levy  for  appellant.  The 
Code  of  Civil  Procedure  does  not  authorize  a  demand 
for  the  service  of  a  complaint  without  a  general  appear- 
ance in  the  action.  (Code  Civ.  Pro.  §§  421,  479,  480; 
Reed  v.  Chilson,  142  N.  Y.  152;  Fanner  v.  N.  L.  Assn., 
138  N.  Y.  265;  Couch  v.  Mulhane,  63  How.  Pr.  79;  Wood 
V.  Furtick,  17  Misc.  Rep.  561;  Duino  v.  Arhuckle,  166 
App.  Div.  86.)  The  defendant  having  appeared  here 
solely  to  contend  against  the  jurisdiction  of  the  court, 
was  not  justified  to  utilize  such  appearance  to  compel 
the  further  prosecution  of  the  action  or  to  obtain  a 
judgment  therein  in  its  favor.     (4  Corpus  Jiuis,  1318.) 

Peter  C.  Mann  for  respondent.  A  special  appearance 
for  the  pxirpose  of  saving  and  raising  objections  to  the 
jurisdiction  of  the  court  has  always  been  recognized  as 
regular  and  proper  practice.  {McClure  Newspaper  Syn- 
dicaie  v.  Times  Printing  Co.,  164  App.  Div.  108;  Reed 
V.  Chilson,  142  N.  Y.  152;  Goldey  v.  Morning  News,  156 
U.  S.  518.)  The  Code  of  Civil  Procedure  by  implication 
clearly  reeognizes  the  right  of  a  defendant  to-  have  a 
copy  of  the  complaint  in  an  action  without  interposing 
a  general  appearance.  (Code  Civ.  Pro.  §  479;  Kirewich 
V.  P.  &  R.C.  &  I.  Co.,  N.  Y.  L.  J.,  Jan.  4,  1916;  Beisel 
V.  L.  V.  Coal  Co.,  N.  Y.  L.  J.,  Feb.  17,  \^\^\Lukosewicz  v. 
P.  &  R.  Coal  &  Iron  Co.,  173  App.  Div.  965;  Agminas 
V.  W.  B.  Colliery  Co.,  173  App.  Div.  938;  Hoyt  v.  Ogdm 
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P.  C.  Co.,  185  Fed.  Rep.  889.)  The  defendant,  having 
served  a  demand  for  a  copy  of  the  complaint,  is  entitled 
to  a  dismissal  upon  the  failure  of  the  plaintiff  to  comply 
with  this  demand.  (Lukosetmcz  v.  P.  &  R.  Coal  &  Iron 
Co.,  173  App.  Div.  965;  Agminas  v.  W.  B.  Colliery  Co., 
173  App-  Div.  938.) 

Pound,  J.  The  summons  was  delivered  to  the  assistant 
secretary  of  defendant.  Defendant,  by  its  attorneys, 
served  a  notice  of  special  appearance  which  contained  a 
demand  for  a  copy  of  the  complaint.  The  special 
appearance  was  stated  in  the  notice  to  be  for  the  sole 
purpose  of  obtaining  such  copy  "  in  order  that  defendant 
may  be  advised  of  the  nature  of  the  alleged  cause  of  action 
sued  upon  and  may  thereafter  take  such  objections  to 
the  jurisdiction  of  this  court  as  it  may  be  advised."  No 
copy  of  the  complaint  was  served.  When  the  time  for 
the  plaintiff  to  serve  the  same  expired,  defendant  moved 
to  dismiss  the  complaint  imder  section  480,  Code  of  Civil 
Procedure,  which  reads  as  follows: 

"  If  the  plaintiff's  attorney  fails  to  serve  a  copy  of  the 
complaint,  as  prescribed  in  the  last  section,  the  defendant 
may  apply  to  the  court  for  a  dismissal  of  the  complaint." 

In  the  notice  of  motion,  defendant's  attorneys  added 
to  then-  former  special  appearance  an  appearance  "  for 
the  purposes  of  this  motion."  The  motion  was  denied 
on  the  ground  that  the  defendant,  having  appeared 
specially,  could  attack  only  the  jurisdiction  of  the  court 
over  its  person.  An  appeal  was  taken  by  defendant  to 
the  Appellate  Division  from  the  order  entered  on  said 
motion.  In  the  notice  of  appeal,  defendant's  attorneys 
again  attempted  to  extend  their  former  special  appearance 
by  including  therein  the  words,  "  for  the  purposes  of 
this  appeal."  The  order  of  the  Special  Term  was  reversed 
by  a  imanimous  court  without  opinion,  and  the  com- 
plaint   was    dismissed.    From    the    judgment    entered 
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thereon  this  appeal  was  taken,  and  again  the  attorneys 
for  the  defendant  "  appear  specially  for  the  purposes 
stated  in  the  notice  of  appeal  and  no  other  "  to  support 
the  judgment  appealed  from. 

The  theory  of '  special  appearances  has  been  pushed  by 
the  defendant  to  an  illogical  extreme.  A  smnmons  is 
served  in  order  to  bring  the  defendant  under  the  authority 
of  the  court.  Until  jurisdiction  has  thus  been  obtained, 
no  binding  judgment  can  be  entered.  {Davis  v.  Cleveland, 
C,  C.  &  St.  L.  Uy.  Co.,  217  U.  S.  157;  Big  Vein  Coal  Co.  v. 
Ready  229  U.  S.  31.)  When  the  smnmons  has  been  served 
on  a  defendant  who  does  not  intend  to  submit  himself  to 
*  the  jurisdiction  of  the  court  over  his  person,  he  may 
elect  to  remain  out  of  court  but  he  need  not  wait  imtil 
the  entry  of  judgment  against  him  by  default.  He  may 
appear  specially.  {Goldey  v.  Morning  News,  156  U.  S. 
518;  Reed  v.  Chilson,  142  N.  Y.  152.)  The  special 
appearance  is  recognized  only  for  the  purpose  of  raising 
the  question  whether  the  court  has  obtained  jurisdiction 
over  the  defendant  personally  or  through  his  property. 
If  the  defendant  serves  a  general  notice  of  appearance, 
his  right  to  assail  the  claim  of  jurisdiction  over  his  person 
is  waived.  (Code  Civ.  Pro.  §  421;  Reed  v.  Chilson, 
supra.)  If  a  motion  to  vacate  the  service  of  the  summons 
on  a  special  appearance  is  first  made,  the  defendant  may 
by  answer  iterate  the  plea  to  the  jurisdiction.  {Toledo 
Rys.  &  Light  Co.  v.  HiU,  244  U.  S.  49.) 

The  complaint  reveals  the  merits  of  the  action.  To 
obtain  a  copy  thereof,  when  it  is  not  served  with  the 
sunmions,  the  defendant's  attorney  must  "  serve  upon 
the  plaintiff's  attorney  a  written  demand  "  which  "  may 
be  incorporated  into  the  notice  of  appearance."  (Code 
Civ.  Pro.  §  479.)  A  mere  demand  for  a  copy  of  the 
complaint  is  not  an  appearance,  either  general  or  special. 
Defendant's  general  appearance  can  be  made  only  in 
the  manner  indicated  in  section  421  oi  the  Code  {Ldttaicer 
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V.  Stem,  177  N.  Y.  233,  236;  Fanner  v.  Nat,  Life  Assn. 
of  Hartford,  138  N.  Y.  265;  disapproved  in  Goldey  v. 
Morning  News,  156  U.  S.  518,  523;  Merchants  Heat  & 
Light  Co.  v.  Clow  &  Sons,  204  U.  S.  286,  290),  and  its  spe- 
cial appearance  can  be  made  only  for  the"  purposes  herein- 
before indicated. 

Recent  decisions  of  the  lower  courts  which  recognize 
the  right  of  a  defendant  to  demand  a  copy  of  the  complaint 
without  appearing  generally  in  the  action  interpret  section 
479  of  the  Code  of  Civil  Procedure  as  if  it  introduced  a 
deviation  from  the  direct  course  of  the  law  suit.  The 
section  is  a  part  of  one  harmonious  whole.  By  giving 
to  a  single  sentence  the  effect  of  an  innovation,  this 
defendant  has  been  allowed  not  only  to  demand  a  copy 
of  the  complaint,  but  to  obtain  a  judgment  of  dismissal 
under  section  480  without  appearing  generally.  The 
course  pursued  by  plaintiff's  attorney  was  proper.  The 
legal  eflScacy  of  the  demand  for  the  complaint  contained 
in  so-called  special  appearance  was  no  greater  than  that 
of  a  personal  request  to  be  responded  to  as  coiul^esy  might 
dictate.  Even  if  defendant  was  entitled  to  a  copy  of  the 
complaint  without  a  genaral  appearance,  it  does  not  fol- 
low that  it  might  also  move  to  dismiss  the  complaint 
and  appeal  from  an  order  denjdng  its  motion.  No  action 
can  be  taken  on  a  special  appearance  that  does  not  have 
for  its  basis  a  challenge  to  the  jurisdiction  of  the  court 
over  the  person  or  property  of  the  defendant.  No  such 
challenge  has  as  yet  been  interposed  in  this  case,  yet 
plaintiff  is  here  with  his  complaint  dismissed. 

The  judgment  appealed  from  should  be  reversed  and 
the  order  of  the  Special  Term  affirmed,  with  costs  in  this 
court  and  in  the  Appellate  Division. 

HiscocK,  Ch.  J.,  Collin,  Cuddeback,  Cardozo,  Crane 
and  Andrews,  JJ.,  concur. 

Judgment  reversed,  etc. 
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John  P.  Clark,  Appellant,  v.  Carolina  and  Yadkin 
River  Railway  Company,  Respondent. 

Contracts  —  construction  and  effect  of  letters  constituting 
agreement  to  do  certain  work  and  fixing  compensation 
therefor. 

Plaintiff  wrote  defendant  offering  to  do  engineering  work  required 
by  it  "  including  supervision  of  construction,  furnishing  all  plans  and 
specifications  and  negotiations  of  contracts  for  six  per  cent  of  the 
completed  work  ending  October  31st,  1914."  Later  he  wrote  that 
by  his  letter  he  meant  that  he  would  supervise  the  work  and  assume 
the  same  charges  as  before,  "  furnishing  the  same  work,  and  also 
paying  the  expenses  of  certain  employees  ♦  ♦  *  and  after  making 
a  charge  of  six  per  cent  on  the  total  amount  of  construction,  taking 
from  that  total  of  commissions  the  expenses  of  these  various  employees 
and  a  certain  proportion  of  the  office  expenses."  For  a  time,  six  per 
cent  less  expenses  was  paid  plaintiff.  Later,  the  defendant  being 
dissatisfied,  plaintiff  wrote  that  it  is  understood  imder  the  agreement 
by  which  he  was  to  receive  six  per  cent  om  costs  for  engineering 
services  that  this  charge  should  "  not  be  more  than  $6,000."  Held, 
that  plaintiff  by  the  latter  statement  limited  the  balance  payable  to 
him  after  the  expenses  were  deducted  to  $6,000,  and  under  this 
construction  there  was  evidence  supporting  the  plaintiff's  claim  of  a 
balance  due  him. 

Clark  V.  Carolina  &  Yadkin  River  Ry.  Co,,  175  App.  Div.  894, 
reversed. 

(Submitted  January  30,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  November  2,  1916,  aflBrming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Theodor  Megaarden  for  appellant.  The  trial  court 
erred  in  its  ruling  on  the  construction  of  the  agreement 
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alleged  in  the  first  cause  of  action  and  in  dismissing  the 
complaint  on  the  merits  at  the  close  of  plaintiff's  evidence. 
{Richardson  Press  v.  Vandergrift,  165  App.  Div.  180; 
Fleischman  v.  Furgiieson,-  223  N.  Y.  235;  Fulmer  v. 
Southern  Ry.  Co.,  67  S.  C.  262;  Lamb  v.  Norcross  Bros. 
Co.,  208  N.  Y.  427;  S.  I.  Shipbuilding  Co.  v.  Spearin, 
149  App.  Div.  854;  Stevens  v.  Amsinck,  149  App.  Div. 
220;  Wirth  v.  KahLenherg,  31  Misc.  Rep.  803.)  The  trial 
court  erred  in  excluding  the  evidence  offered  by  plaintiff 
of  what  was  said  and  done  by  the  parties  at  the  time 
payments  were  made  by  defendant  to  plaintiff  imder  the 
agreement  as  modified  alleged  in  plaintiff's  first  cause 
of  action,  the  evidence  being  offered  for  the  purpose  of 
showing  the  construction  placed  by  the  parties  them- 
selves on  the  agreement,  and  particularly  on  the  letter 
of  January  2,  1914,  which  was  construed  by  the  court, 
and  in  construing  the  agreement  as  a  matter  of  law, 
instead  of  admitting  the  evidence  and  submitting  the 
case  to  the  jury  to  determine,  on  all  the  evidence,  the 
intention  of  the  parties  and  the  terms  of  the  agreement. 
{Woolsey  v.  Funke,  121  N.  Y.  87;  Nicoll  v.  Sands,  131 
N.  Y.  19;  SaUler  v.  Hallock,  160  N.  Y.  291;  Seymmr  v. 
Warren,  179  N.  Y.  1;  Fox  v.  Coggeshall,  95  App.  Div. 
410;  Genet  v.  Delaware,  etc.,  Canal  Co.,  163  N.  Y.  173; 
Baldwin  v.  Feder,  135  App.  Div.  97;  Tanenbaum  v. 
Let/y,  83  App.  Div.  319;  178  N.  Y.  594;  Lamb  v.  Norcross 
Bros.  Co.,  208  N.  Y.  427;  Utica  City  Nat.  Bank  v.  Gunn, 
222  N.  Y.  204;  Trustees  of  East  Hampton  v.  Vail,  151 
N.  Y,  463;  First  Nat.  Bank  v.  Dana,  79  N.  Y.  108.) 

Martin  Coriboy  and  Philip  S.  Hill  for  respondent.  The 
coiu1;'s  construction  of  the  agreement,  which  is  the  baas 
of  the  first  cause  of  action,  is  correct.  (13  Corpus  Juris, 
787,  §  998;  Freeman  v.  Hedrington,  204  Mass.  238; 
Elliott  V.  Wanamaker,  155  Penn.  St.  67.)  The  evidence 
of  what  was  said  and  done  by  the  parties  at  the  time 
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of  the  payments,  offered  by  the  plamtiff  for  the  purpose 
of  showing  the  construction  placed  upon  the  agreement 
by  the  parties,  was  properly  excluded.  {Giles  v.  Comr 
stock,  4  N.  Y.  270.) 

Andrews,  J.  The  defendant,  a  railway  corporation, 
was  building  a  road  in  North  Carolina.  On  November 
3d,  1913,  Mr.  Clark  in  writing  offered  to  do  the  engineering 
required  by  it  "  including  supervision  of  construction, 
furnishing  all  plans  and  specifications  and  negotiations 
of  contracts  for  six  per  cent  of  the  completed  work 
ending  October  31st,  1914.''  Apparently  this  offer  was 
not  entu-ely  satisfactory.  The  engineering  department 
of  the  railway  seems  to  have  maintained  an  office  at 
High  Point  which  was  in  part  used  for  the  benefit  of 
other  corporations.  Mr.  Clark  had  previously  been 
employed  by  it  under  some  arrangement  which  does  not 
fully  appear.  With  this  in  mind,  its  president,  Mr.  Coler, 
spoke  of  the  expenses  of  this  office  which  had  not  been 
mentioned  in  the  offer.  Under  the  prior  contract  of 
em,ployment  evidently  some  allowance  had  been  made 
for  these  expenses.  Mr.  Clark  repUed  that  by  his  letter 
he  meant  that  he  would  supervise  the  work  and  assume 
the  same  charges  as  before,  "  furnishing  the  same  work, 
that  I  had  been  doing,  and  also  paying  the  expenses  of 
certain  employees  at  High  Point,  who  were  assisting  in 
that  work,  the  same  expenses  that  had  been  paid  by  the 
engineering  department  before  that  time;  to  continue 
that  arrangement  and  after  making  a  charge  of  six  per 
cent  on  the  construction,  total  amount  of  construction, 
taking  from  that  total  of  commissions  the  expenses  of 
these  various  employees  and  a  certain  proportion  of  the 
office  expenses."    This  offer  was  accepted. 

There  can  be  little  doubt  as  to  what  was  intended. 
Mr.  Clark  was  to  do  certain  work,  furnishing  necessary 
plans  at  his  own  expense.    As  compensation  he  was  to 
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receive  six  per  cent  of  the  cost  price  of  the  completed 
work,  less  a  part  of  the  wages  of  certain  employees  and 
certain  oflSce  expense  of  the  railroad  company.  These 
were  to  be  taken  by  the  defendant  from  the  six  per  cent 
and  the  balance  paid  to  the  plaintiff.  The  position  taken 
by  both  parties  equally  upon  this  trial  shows  that  this 
was  their  understanding.  The  records  of  these  expenses 
were  kept  by  the  railroad  company.  Not  six  per  cent 
but  six  per  cent  less  the  expenses  was  paid  to  Mr.  Clark. 
The  allegation  of  payment  in  the  answer  is  based  upon 
the  proposition  that  the  latter  had  received  all  that  he 
was  entitled  to,  because  such  a  payment  has  been  made. 

Under  this  contract  work  was  done  in  November,  1913. 
The  defendant  became  dissatisfied  and  Mr.  Coler  told 
the  plaintiff  that  he  thought  the  latter  "  would  receive 
too  much  pay.''  He  asked  what  Mr.  Clark  thought  he 
would  receive  up  to  the  completion  of  a  portion  of  the 
work.  Mr.  Clark  rephed  that  he  thought  he  would 
receive  about  $6,000  in  all.  Mr.  Coler  then  asked  him 
if  he  would  place  a  limit  to  the  amoimt  he  would  receive 
and  Mr.  Clark  replied  that  he  "  would  put  a  limit  of 
$6,000  as  to  the  amoimt  that  he  should  receive  "  during 
that  time.  Later,  apparently  so  that,  this  agreement 
might  be  upon  record,  Mr.  Clark  wrote  Mr.  Coler.  It 
is  understood  that  "  under  the  agreement  by  which  I 
receive  six  per  cent  on  costs  for  engineering  services  that 
this  charge  from  December  1st,  1913,  imtil  completion 
of  the  High  Point  Terminal  shall  not  be  more  than 
$6,000." 

The  proper  interpretation  of  this  amendment  of  the 
original  contract  which  the  plaintiff  in  its  complaint 
concedes  to  have  been  made  is  decisive  upon  this  appeal. 
If,  as  the  respondent  claims,  the  plaintiff  was  entitled 
under  it  to  receive  at  the  most  $6,000,  less  what  the 
railroad  company  might  properly  expend  upon  the  oflSce, 
then  the  trial  court  was  right  in  dismissing  the  complaint 
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at  the  close  of  the  plaintiff's  case.  The  defendant  in 
that  event  had  paid  him  all  that  was  due  him.  If,  on 
the  contrary,  Mr.  Clark  by  this  amendment  simply  lim- 
ited the  balance  payable  to  him  after  the  expenses  were 
deducted  to  $6,000,  then  the  dismissal  was  erroneous. 
Under  that  construction  there  was  evidence  in  the  case 
supporting  the  plaintiff's  claim  of  a  balance  due  him,  for 
imder  this  construction  of  the  amended  contract  it  should 
be  observed  that  the  burden  of  proof  was  upon  the 
defendant  to  show  the  amount  which  might  be  deducted 
from  the  six  per  cent  which  Mr.  Clark  would  otherwise 
receive; 

The  amended  contract  was  at  least  ambiguous.  It 
was,  therefore,  error  on  the  part  of  the  trial  court  to 
exclude  evidence  showing  the  practical  construction  put 
upon  it  by  the  parties  between  themselves. 

Under  all  the  circumstances,  however,  interpreting  the 
original  contract  as  we  do,  we  think  that  the  construction 
given  to  the  amended  contract  by  Mr.  Clark  is  right  as 
matter  of  law.  It  is  true  the  evidence  before  us  is  not 
as  complete  as  might  be  desired.  At  times  we  are 
required  to  draw  inferences  when  the  facts  might  have 
been  proved.  Upon  a  new  trial,  in  view  of  additional 
testimony,  a  different  result  may  be  reached.  But  here, 
the  plaintiff's  version  of  the  transaction  is  uncontradicted. 
Mr.  Coler  did  not  complain  of  the  office  expenses  which 
were  under  the  control  of  the  railroad  company.  He 
feared  Mr.  Clark  might  receive  an  excessive  amount  for 
his  services.  This  is  what  the  latter  referred  to  in  his 
answer.  As  to  this  amoimt  the  limit  was  fixed.  Nor 
does  the  letter  which  has  been  quoted  contradict  or  vary 
this  version.  It  too  has  to  do  with  the  amount  to  be 
received  by  Mr.  Clark.  "  This  charge,"  which  it  speaks 
of,  is  the  charge  for  Mr.  Clark's  services. 

The  trial  court  erred  in  excluding  the  plaintiff's  letter 
38 
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of  November  3,  1913,  regarding  a  second  contract  for  his 
employment  as  manager  of  the  defendant. 

The  judgments  of  the  courts  below  should  be  reversed 
and  a  new  trial  ordered,  with  costs  to  abide  the  event. 

HiscocK,  Ch.  J.,  Collin,  Cuddeback,  Cardozo  and 
Pound,  JJ.,  conciu*;  Crane,  J.,  not  voting. 

Judgments  reversed,  etc. 


CoNCETTA  Sagone,  as  Administratrix  of  the  Estate  of 
GiACOMo  Sagone,  Deceased,  Respondent,  v.  David 
C.  Mackey,  Appellant. 

Principal  and  agent — when  agent  of  surety  company  who 
received  moneys  for  company  not  liable  for  such  moneys  which 
the  company  refused  to  pay  after  the  agency  had  terminated. 

Defendant,  who  was  agent  for  a  surety  company,  by  the  consent 
of  his  principal  deposited  moneys  received  by  him  for  his  principal 
in  a  bank  account  which  stood  in  the  name  of  himself  and  a  former 
partner,  then  dead,  as  managers,  transmitting  such  moneys  to  his 
principal,  usually  at  the  end  of  the  month.  Plaintiff  placed  in  the 
hands  of  the  defendant  the  moneys,  to  recover  which  this  action  was 
brought,  in  order  to  secure  such  principal  for  its  obligations  upon  a 
bond  given  by  it  on  plaintiff's  behalf,  as  an  administratrix,  such 
moneys  passing  into  the  bank  account  of  defendant  and  there  was 
no  understanding  or  arrangement  that  the  identical  fund  was  to  be 
preserved  intact  or  that  it  was  to  be  placed  in  a  special  account.  The 
defendant's  principal  refused  to  repay  these  moneys  to  plaintiff  after 
defendant's  agency  had  terminated  and  this  action  was  brought 
against  defendant  to  recover  them  in  conversion.  Held,  upon  exami- 
nation of  the  evidence  that  the  facts  are  not  sufficient  to  sustain  a 
judgment  for  plaintiff. 

Sagone  v.  Mackey,  172  App.  Div.  192,  reversed. 

(Argued  January  30,  1919;  decided  February  25,  1919.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  April  20,  1916,  which  reversed  a  deter- 
mination of  the  Appellate  Term  reversing  a  judgment 
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of  the  Municipal  Court  of  the  city  of  New  York  in  favor 
of  plaintiff  and  granting  a  new  trial  and  affirmed  said 
judgment. 

The  nature  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

John  Ewen  for  appellant.  The  defendant  received  the 
money  in  question  as  agent  for  a  disclosed  principal 
while  acting  within  the  scope  of  his  authority,  and  the 
principal  alone  is  Uable  for  its  return.  {Austin  v.  Rawdon, 
44  N.  Y.  63;  Colvin  v.  Holbrook,  2  N.  Y.  126;  Matter 
of  Flaherty  v.  Milliken,  193  N.  Y.  564;  Costigan  v. 
Newland,  12  Barb.  456;  Cooper  v.  Tim,  16  Misc.  Rep. 
372;  Hall  v.  Lauderdale,  46  N.  Y.  70;  Fisher  v.  Meeker, 
118  App.  Div.  452;  Cohen  v.  Barry,  108  N.  Y.  Supp.  574; 
Mardey  v.  Stayner,  20  J.  &  S.  537;  Iserman  v.  Conklin, 
21  Misc.  Rep.  194;  Middleworth  v.  Blackwell,  85  App. 
Div.  613;  Finnegan  v.  Geoghegan,  111  N.  Y.  Supp.  656; 
Levine  v.  Field,  114  N.  Y.  Supp.  819;  Breid  v.  McVickar, 
31  Misc.  Rep.  793.)  The  deposit  of  trust  funds  by  a 
fiduciary  in  his  individual  account  is  not  a  conversion 
thereof.  {Bischoff  v.  Yorkville  Bank,  218  N.  Y.  106; 
Matter  of  Barnes,  140  N.  Y.  468;  Duffy  v.  Duncan,  32 
Barb.  587.)  No  cause  of  action  for  conversion  was 
proven.  {Matter  of  Barnes,  140  N.  Y.  468;  Jones  v. 
Gould,  123  App.  Div.  236;  Hall  v.  Lauderdale,  46  N.  Y. 
70;  National  Park  Bank  v.  Seaboard  Bank,  44  Hun, 
49;  Mowatt  v.  McLellan,  1  Wend.  173;  LaFarge  v. 
Kneeland,  7  Cow.  456 ;  Ledwith  v.  Merritt,  74  App.  Div. 
64;  174  N.  Y.  512;  Van  Alen  v.  Am.  Nat.  Bank,  52 
N.  Y.  1.) 

Samuel  F.  Frank  for  respondent.  Mackey  received 
into  his  possession  plaintiff's  money  ^'  to  be  held  for 
further  deposit ''  for  her  in  some  depository,  subject 
only  to  the  sm*ety  company's  ''  joint  control.''  Until 
such   "  further   deposit "    Mackey   was   personally   the 
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depositary  and  a  fiduciary  of  the  fund  in  question. 
{Bischoff  V.  YorkviUe  Bank,  218  N.  Y.  112;  People  ex 
rel.  Zotti  v.  Flynn,  135  App.  Div.  276;  Morris  v.  Windsor 
Trust  Co.,  213  N.  Y.  27;  People  v.  City  Bank,  96  N.  Y. 
32;  Strauss  v.  Tradesmen's  Bank,  122  N.  Y.  379;  Britton 
V.  Ferrin,  171  N.  Y.  235.)  By  using  up  all  the  funds 
in  that  account  for  his  own  personal  uses,  Mackey 
consumed  and  misappropriated  plaintiff's  fund  so  identi- 
fied. (Smith  V.  Hall,  67  N.  Y.  51.)  Title  to  the  fund 
did  not  pass  to  the  siu-ety  company  immediately  upon 
Mackey's  receipt  thereof,  because  it  was  not  money  he 
had  collected  for  the  surety  company  or  to  be  paid  over 
to  the  surety  company.  It  was  a  fund  which  was  the 
property  of  the  plaintiff,  always  retaining  its  trust 
character,  which  neither  Mackey  nor  his  principal  could 
take;  all  either  of  them  could  do  was  "  to  hold  *'  it  for 
the  plaintiff.  It  is,  therefore,  immaterial  whether  Mackey 
was  the  agent  of  the  surety  company,  or  that  he  came 
into  possession  of  the  fund  by  reason  of  that  fact.  Being 
in  possession  of  it,  knowing  it  was  not  the  money  of  the 
surety  company,  but  of  the  plaintiff,  and  being  "  held  " 
for  her,  he  used  up  the  fund  thus  representing  her 
property.  {Colvin  v.  Holbrook,  2  N.  Y.  126;  Waterbury 
V.  WesterveU,  9  N.  Y.  604;  Fisher  v.  Meeker,  118  App. 
Div.  454.) 

HiscocK,  Ch.  J.  This  action  is  brought  for  conversion 
of  certain  funds.  At  the  time  of  the  occurrences  involved 
the  defendant  was  the  agent  in  New  York  city  of  the 
lUinois  Surety  Company,  a  foreign  corporation  engaged 
in  the  business,  amongst  other  things,  of  f  umishmg  bonds 
for  administrators  and  guardians.  The  fact  that  the 
surety  company  was  the  principal  acting  through  defend- 
ant as  its  agent  was  amply  advertised  and  made  fidly 
apparent.  As  such  agent  the  defendant  was  accustomed 
in  behalf  of  his  principal  and  in  its  name  to  collect  pre- 
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miums  and  receive  moneys  deposited  with  it  as  indemnity 
against  liability  on  bonds  which  it  issued  for  various 
people.  By  the  full  and  express  consent  of  the  principaly 
as  established  both  by  uncontradicted  evidence  and  by 
offers  of  proof  which  were  rejected  and,  therefore,  must 
be  considered  in  behalf  of  defendant  upon  this  appeal, 
the  defendant  deposited  moneys  thus  collected  and 
received  for  and  on  behalf  of  his  principal  in  a  bank 
accoimt  which  stood  in  the  name  of  himself  and  a  former 
partner,  then  dead,  as  managers.  From  this  account  he 
was  authorized  to  draw  for  his  own  benefit  the  amoimt 
allowed  for  his  commissions  and  from  which  he  was 
required  to  pay  the  expenses  of  the  agency.  Apparently 
from  moneys  which  came  to  him  there  was  sometimes 
retained  without  deposit  suflScient  cash  with  which  to 
meet  petty  items  of  office  expense.  The  balance  of  the 
amounts  collected  in  behalf  of  his  principal  by  defendant 
for  premiums  over  and  above  the  sum  which  he  was 
entitled  to  draw  and  use  as  aforesaid,  was  remitted  to  his 
principal  usually  at  the  end  of  each  month.  Sums 
received  by  it  through  him  as  indemnity  against  liability 
as  above  stated  were  sometimes  remitted  to  the  surety 
company  without  being  deposited  in  the  foregoing 
account,  as  we  imderstand  the  evidence,  and  sometimes 
they  were  not. 

The  plaintiff  procured  the  surety  company  through 
defendant  to  issue  a  bond  for  her  as  administratrix  and 
when  as  such  she  collected  $1,500,  such  sum  was  delivered 
to  the  defendant,  less  between  five  and  six  hundred  dollars 
retained  by  her  as  her  individual  share  of  the  amount 
thus  collected.  At  the  time  this  amount  was  thus  brought 
to  the  defendant  it  was  imderstood  and  expected  that 
the  plaintiff  was  to  procure  herself  to  be  appointed  general 
guardian  for  two  children  to  whom  belonged  the  balance 
of  the  fund,  and  that  then  a  bond  was  to  be  furnished 
for  her  as  such  general  guardian  and  the  amount  left  with 
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defendant  deposited  in  a  special  account  in  a  specified 
bank,  and  plaintiff  subsequently  came  to  defendant's 
olBSce  to  perfect  such  arrangement.  When,  however,  upon 
her  request  the  money  left  with  the  defendant  was  pro- 
duced to  her  she  changed  her  plans  and  the  money  was 
left  with  defendant  pending  some  arrangement  to  be 
made  for  transmitting  the  same  to  Italy  without  the 
appointment  of  herself  as  such  guardian  as  aforesaid. 
This  balance  of  about  $900  which  was  thus  offered  to  her 
and  which  she  decided  not  to  take  was  left  in  a  general 
way  with  defendant  pending  some  indefinite  arrangement 
to  be  made  in  the  future  and  there  was  no  understanding 
or  arrangement  that  the  identical  fund  was  to  be  pre- 
served intact  or  that  it  was  even  to  be  placed  in  a  special 
account.  As  a  matter  of  fact  it  is  assmned  and  we  think 
must  be  that  it  was  passed  into  the  account  maintained  by 
the  defendant  as  agent,  to  which  we  have  referred. 

In  all  of  these  transactions  the  evidence  shows  con- 
clusively and  beyond  question  or  debate  that  the  plaintiff 
was  dealing  with  the  Illinois  Surety  Company  through 
defendant  as  its  agent  and  that  he  was  not  in  any  sense 
acting  as  principal. 

The  occurrences  last  detailed  took  place  on  August  25th 
and  in  the  following  December  defendant's  agency  for  the 
surety  company  was  terminated,  and  apparently  this 
was  done  under  such  circumstances  of  dissatisfaction  and 
friction  that  the  surety  company  refused  to  repay  to  the 
plaintiff  the  moneys  thus  left  with  its  agent  and  has  been 
potential  in  procuring  this  litigation  to  be  started  against 
the  latter  to  recover  in  conversion  for  the  moneys  left 
with  him  as  aforesaid.  We  search  in  vain  for  any  facts 
upon  which  there  may  be  founded  a  judgment  against  hinri 
for  such  conversion. 

We  shall  pass  the  proposition  which  certainly  may 
be  argued  with  much  force  that  the  final  arrangement 
under  which  plaintiff  left  her  moneys  with  defendant  was 
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that  of  a  simple  deposit  creating  the  ordinary  relation 
of  creditor  and  debtor  and  assume  that  the  surety  com- 
pany held  them  in  a  fiduciary  capacity.  Even  so,  in 
the  absence  of  some  special  agreement  it  was  not  com- 
pelled to  hold  the  identical  moneys  or  even  to  deposit 
them  in  a  special  account.  It  had  the  right  to  deposit 
them  in  a  general  account  with  other  moneys.  This 
method  was  doubtless  subject  to  certain  risks,  but  it  did 
not  amount  to  a  conversion.  (Matter  of  Barnes,  140 
N.  Y.  468;  Bischojf  v.  Yarktdlk  Bank,  218  N.  Y.  106.) 
And  of  course  a  different  aspect  was  not  given  to  these 
acts  because  the  surety  company  permitted  these  moneys 
temporarily  to  be  deposited  in  an  account  maintained 
for  it  by  and  m  the  name  of  its  agent.  Furthermore, 
it  is  obvious  that  an  agent  would  not  ordinarily  become 
personally  hable  for  conversion  to  a  third  person  because 
in  behalf  of  his  principal  he  performed  acts  and  carried 
out  a  course  of  dealing  which  it  was  lawful  for  the  principal 
to  perform  and  carry  out.  If  the  principal  would  not 
become  Uable  for  conversion  because  of  the  deposit 
of  fiduciary  moneys  in  a  general  account,  certainly  under 
ordinary  circumstances  the  agent  through  whom  this 
deposit  was  made  and  in  whose  name  the  account  was 
kept  would  not  become  personally  hable  in  the  place  of 
the  principal. 

It  is,  however,  claimed,  so  far  as  we  are  able  to  under- 
stand it,  that  the  defendant  has  been  guilty  of  con- 
version because  he  has  exceeded  his  authority  and  used 
for  his  personal  benefit  the  moneys  which  were  received 
from  plaintiff.  It  being  permissible  for  the  surety 
company  to  deposit  the  funds  received  from  plaintiff  in 
the  general  account  without  being  guilty  of  conversion, 
I  think  it  is  at  least  debatable  whether  the  company 
would  have  become  guilty  of  conversion  if  it  had  used 
the  balance  in  such  account  for  its  business  uses  so  long  as 
it  retained  in  some  other  account  suflScient  funds  with 
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which  to  meet  its  obhgations.  If  it  could  have  used  the 
balance  in  such  account  for  the  purpose  of  meeting  its 
business  engagements  with  defendant  without  being  guilty 
of  conversion,  the  defendant  himself  would  not  have  been 
guilty  of  conversion  because  he  received  or  used  the 
balance  in  the  accoimt  in  a  manner  authorized  by  the 
surety  company. 

Assiuning,  however,  that  the  defendant  would  have  been 
guilty  of  conversion  if  he  had  used  in  his  business  as 
authorized  by  his  principal  the  balance  in  the  account 
kept  by  him  as  agent,  including  the  deposit  of  the  moneys 
of  the  plaintiff,  there  is  no  intelhgible  evidence  that  he 
did  any  such  thmg.  Plaintiff's  moneys  were  finaUy 
left  with  the  surety  company  on  August  25th,  but  for 
some  reason  they  do  not  seem  to  have  been  deposited  in 
the  account '  kept  by  the  defendant  until  September 
30th.  There  is  no  evidence  that  defendant  drew  from  this 
account  for  his  own  uses  except  to  the  amount  due  to 
him  for  commissions  and  there  is  no  evidence  that  his 
drafts  for  such  pmpose  ever  reduced  the  account  below  a 
sum  which  would  leave  it  good  for  the  amount  due  the 
plaintiff.  The  general  custom  was  that  each  month 
after  the  defendant  had  drawn  the  amount  due  to  him 
for  commissions,  a  statement  and  remittance  covering 
the  balance  in  the  account  was  sent  to  the  surety  company. 
There  is  some  indefinite  evidence  that  sometimes  defend- 
ant remitted  to  the  surety  company  sums  left  with  him 
as  agent  as  against  bonds  which  had  been  issued  and  that 
sometimes  he  did  not.  As  already  stated  we  interpret 
the  rather  loose  evidence  on  this  subject  as  meaning 
that  sometimes  special  remittances  were  made  to  the 
surety  company  for  such  deposits  and  do  not  regard  it  as 
contradicting  the  other  evidence  which  was  given  by  the 
same  witness,  that  the  custom  was  to  remit  each  month 
the  balance  of  the  general  account  kept  by  defendant 
after  withdrawing  the  sums  to  which  he  was  entitled  for 
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commissions.    There  is  no  evidence  to  rebut  this  testi- 
mony in  respect  of  the  general  custom  followed  by  the 
defendant  in  deaUngs  with  his  principal  or  to  show  that  in 
making  these  remittances  there  was  excepted  and  retained 
in  his  possession  the  moneys  left  with  him  by  plaintiff. 
It  is  true  that  there  is  evidence  that  when  he  left  the 
employ  of  the  surety  company  in  December  there  was 
a  balance  in  the  account  of  about  $11,000,  but  it  appeared 
by  other  testimony  which  has  been  assumed  to  be  reason- 
able and  truthful,  although  given  by  the  defendant,  that 
subsequently    and   before   the   commencement    of   this 
action  he  paid  to  the  surety  company  an  amount  equal 
to    this   balance.    Independent    of  this  latter  evidence 
however,  there  is  nothing  to  show  that  this  balance  was 
not  created  by  sums  deposited  in  the  account  subsequent 
to  the  date  when  the  moneys  belonging  to  plaintiff  were 
deposited  and  that  the  remittances  made  by  the  defend- 
ant to  his  principal  did  not  exhaust  all  balance  in  the 
account  in  favor  of  the  principal  down  to  and  including 
the  sum  belonging  to  plaintiff  deposited  in  said  account. 
If  defendant  has  remitted  to  his  principal  these  moneys 
he  received  and  held  for  it  he  certainly  is  not  subject  under 
the  circumstances  of  this  case  to  a  claim  of  conversion. 

If  plaintiff  was  to  succeed  in  charging  defendant 
with  conversion  of  moneys  paid  knowingly  and 
undoubtedly  to  him  as  agent  for  a  known  principal  on  the 
theory  that  he  had  retained  these  moneys  and  used  them 
in  an  unauthorized  manner  for  his  personal  benefit,  that 
theory  ought  to  have  been  sustained  by  reasonably  clear 
and  definite  testimony  and  such  testimony  we  do  not  find 
in  the  record  before  us. 

Therefore,  I  conclude  that  the  views  of  the  Appellate 
Term  were  right  and  that  the  judgment  of  the  Appellate 
Division  should  be  reversed  and  the  determination  of  the 
Appellate  Term  affirmed,  with  costs  in  this  court  and  the 
Appellate  Division  to  appellant  to  abide  event,  the  date 
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of  a  new  trial  to  be  fixed  by  the  Appellate  Term  in  case 
the  parties  are  unable  to  agree. 

Collin,  Cuddeback,  Cardozo,  Pound,  Crane  and 
Andrews,  JJ.,  concur. 

Judgment  reversed,  etc. 


Israel  T.  Deyo  et  al.,  Respondents,  v.  Charles  I. 
Hudson  et  al.,  as  Copartners  under  the  Firm  Name 
of  C.  I.  Hudson  &  Co.,  Appellants. 

Unanimous  decision  of  Appellate  Division  after  special 
verdict  —  remedial  liabUity  —  principal  and  agent  —  fraud 
and  deceit  —  false  promise  made  with  intent  to  break  same  — 
action  by  members  of  law  firm  to  recover  money  embezzled 
by  their  junior  partner  and  lost  in  stock  speculations,  on 
margins,  in  a  branch  office  of  defendants  conducted  and 
managed  by  their  agent  —  when  defendants  not  bound  by 
false  statements  and  by  acts  of  their  agent  in  concealing 
speculations  of  the  junior  partner  —  when  evidence  insuffi- 
cient to  show  authority  of  defendants'  agent  in  acts  com- 
plained of  or  that  acts  were  ratified  by  defendants  —  proxi- 
mate cause  —  deceit  followed  by  negligence  not  the  immediate 
cause  of  loss. 

1.  When  a  defendant's  motion  for  a  nonsuit  is  granted  after  a 
special  verdict  in  favor  of  plaintiff  and  the  Appellate  Division  unani- 
mously reverses  the  judgment  entered  thereon  and  grants  judgment 
on  the  special  findings  of  the  jiu^,  the  reversal  of  the  judgment  is 
reviewed  in  this  court  on  the  evidence  and  not  on  the  special  findings. 
The  power  of  the  Court  of  Appeals  to  review  on  the  evidence  is 
not  defeated  even  by  the  unanimous  decision  where  the  exceptions 
to  rulings  on  evidence  and  to  the  charge  of  the  court  sufficiently 
present  the  question  whether  the  special  verdict  rests  on  a  foundation 
of  legal  error. 

2.  A  promise  made  for  the  pecuniary  advantage  of  the  promisor, 
with  the  present  intention  to  break  it,  may  be  deemed  to  be  the  false 
statement  of  a  material  existing  fact  because  it  falsely  represents  the 
state  of  promisor's  mind  and  the  state  of  his  mind  is  a  fact.  Remedial 
liability  may  arise  from  such  an  unqualified  falsehood  when  loss  results 
therefrom. 
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3.  Where  a  principal,  in  ignorance  of  his  agent's  wholly  collateral 
fraud,  retains  what  appears  to  be  the  legitimate  proceeds  of  a  transac- 
tion, that  is  not  enough  to  bind  him  as  by  a  ratification.  If  a 
principal  authorizes  his  agent  to  make  a  sale  and  the  agent,  on  his 
own  responsibility,  aids  a  buyer  in  embezzling  the  purchase  money 
or  in  swindling  some  one  out  of  it,  the  mere  receipt  and  retention 
of  the  money  by  the  principal  in  ignorance  of  such  wrongful  acts 
may  not  bind  him  to  repay  the  proceeds  of  the  theft. 

4.  The  plaintiffs  are  a  law  firm  practicing  in  a  city  in  which  the 
defendants,  stockbrokers,  have  a  branch  office  in  charge  of  an  agent 
as  manager.  A  junior  member  of  this  law  firm  opened  an  account 
in  defendants*  branch  oflBoe  and  speculated  on  margins,  losing  money 
belonging  to  the  plaintiffs  and  their  clients.  lie  confessed  to  the 
senior  member  of  his  firm  and  his  pef^ulations  were  made  good.  After 
that  the  senior  member  of  plaintiffs'  firm  interviewed  the  manager 
of  the  defendants'  branch  office  and  told  hira  that  thoy  were  con- 
sidering retaining  the  junior  partner  in  their  firm  but  would  not  if  he 
continued  to  speculate  in  defendants'  office,  and  asked  defendants* 
agent  to  let  them  know  if  the  junior  partner  came  back  to  do  any 
more  trading,  which  defendants'  manager  promised  to  do.  There- 
after the  manager  not  only  failed  to  inform  the  plaintiffs  that  the 
junior  partner  was  trading  in  defendants'  office  but  cfftH'tively  aided 
him  in  concealing  the  fact,  and  on  one  occasion  positively  assured 
the  senior  partner  of  plaintiffs  that  the  junior  partner  had  not 
resumed  trading.  Plaintiffs  sue  to  recover  from  defendants  the 
loss  that  they  have  sustained  by  the  junior  partner's  defalcations. 
Upon  examination  of  the  record  it  appears  that  there  is  no  evidence 
that  defendants  authorized  their  agent  to  make  false  representations 
to  plaintiffs  or  that  he  was  held  out  as  having  such  authority,  or  that 
it  was  within  the  scope  of  his  employment,  and  there  is  no  evidence 
that,  by  subsequent  words  or  conduct,  the  defendants  ratified  his  acts. 

5.  The  bounds  of  legal  liability  are  the  reasonable  and  probable 
consequences  of  a  breach  of  duty.  If  the  broken  false  promise  of  a 
stockbroker's  agent  to  give  a  law  firm  notice  if  a  member  of  such  firm, 
previously  dishonest  through  stock  speculation,  resumes  trading  with 
the  branch  office  where  he  lost  the  money  he  embezzle^d  may  be 
regarded  as  the  act  of  the  principals,  the  principals  are  not  liable 
when  the  proximate  cause  of  future  stealings  by  such  partner  from  the 
firm  clients  is  the  subsequent  negligence  of  the  law  firm  in  failing  to 
exercise  reasonable  care  to  prevent  further  defal(?ations. 

Deyo  V.  Hudson,  174  App.  Div.  746,  reversed. 

(Argued  February  3,  1919;  decided  February  25,  1919.) 
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Appeal  from  a  judgment,  entered  December  6,  1916, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  third  judicial  department,  reversing  a  judg- 
ment in  favor  of  defendants  entered  upon  a  dismissal  of  the 
complaint  by  the  court  at  a  Trial  Term  after  certain  ques- 
tions had  been  specially  submitted  to  the  jury  and  direct- 
ing judgment  in  favor  of  plaintiffs  on  the  answers  thereto. 

The  natm^e  of  the  action  and  the  facts,  so  far  as 
material,  are  stated  in  the  opinion. 

Nathan  L.  Miller  and  John  Godfrey  Saxe  for  appellants. 
Carver's  thefts  were  the  proximate  cause  of  plaintiffs' 
liabiUty  to  its  clients.  (Lowery  v.  Western  Union  Tel. 
Co.,  60  N.  Y.  198;  LaicOaw  v.  Sage,  158  N.  Y.  73;  HaU 
V.  N.  Y.  Telephone  Co.,  214  N.  Y.  49;  Jex  v.  Straus, 
122  N.  Y.  293;  Hoffman  v.  King,  160  N.  Y.  618;  Ryan 
V.  N.  Y.  C.  R.  R.  Co.,  35  N.  Y.  209.)  The  plaintiffs 
were  a  contributing  cause  of  their  own  losses  in  their 
deUberate  action  in  failing  to  disclose  Carver's  embezzle- 
ments to  Mitchell  or  the  defendants.  {Dezell  v.  Odell, 
3  Hill,  215;  Armour  v.  Michigan  Central  R.  R.  Co.,  65 
N.  Y.  Ill;  Royce  v.  Watrous,  73  N.  Y.  597;  Trustees  v. 
Smith,  118  N.  Y.  634;  Mattes  v.  Frankel,  157  N.  Y.  603; 
Howe  Machine  Co.  v.  Farrington,  82  N.  Y.  121;  U.  S. 
Life  Insurance  Co.  v.  Salmon,  157  N.  Y.  682;  91  Him, 
535;  Damon  v.  Surety  Co.,  161  App.  Div.  875;  Bank 
of  Monongahela  Valley  v.  Weston,  159  N.  Y.  201;  Albany 
City  Savings  Inst.  v.  Bur  dick,  87  N.  Y.  40;  Wilcox  v. 
Am.  Tel.  Co.,  176  N.  Y.  115.)  The  plaintiffs,  as  a  matter 
of  law,  had  no  right  to  rely  on  anything  Mitchell  said; 
and  there  is  no  legal  evidence  that  they  did  so  rely. 
(Kinkead's  Law  of  Torts,  §  725;  Cowen  v.  Simpson,  1 
Espinasse,  290;  Starr  v.  Bennett,  5  Hill,  303;  Dambmann 
V.  Schulting,  75  N.  Y.  55;  Zagarino  v.  Kurzrok,  135  App. 
Div.  763;  Creamer  v.  Peshkin,  81  Misc.  Rep.  167;  San- 
bom  V.  Lefferts,  58  N.  Y.  179;  Auspacher  v.  Pfeiffer,  13 
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N.  Y.  Supp.  418;  Martin  v.  Clark,  19  App.  Div.  496.) 
Mitchell  was  not  guilty  of  actionable  deceit;  nor  are 
defendants  responsible  for  his  actions  in  dealing  with  a 
stranger.  {Reed  v.  Clark  C.  G.  Co.,  47  Hun,  410;  GaUager 
V.  Brunei,  6  Cow.  346;  Gray  v.  Palmer,  2  Robt.  500; 
41  N.  Y.  620;  Lexow  v.  Julmn,  21  Hun,  577;  86  N.  Y. 
638;  Tayl(yr  v.  Commercial  Bank,  174  N.  Y.  181;  175 
N.  Y.  464;  68  App.  Div.  458;  Wilson  v.  Meyer,  154 
App.  Div.  300^  302;  Field  v.  Seibert  Bearing  Co.,  179 
App.  Div.  780;  Damhmann  v.  ShuUing,  75  N.  Y,  55; 
American  Credit  Co.  v.  Wimphfeimer,  14  App.  Div.  498; 
Zagarino  v.  Kurzrok,  135  App.  Div.  763.) 

Harvey  D.  Hinman  for  respondents.  The  unanimous 
decision  of  the  Appellate  Division  precludes  the  defend- 
ants from  raising  in  this  court  any  question  based  upon 
the  sufficiency  of  the  evidence  to  sustain  the  verdict. 
(Code  Civ.  Pro.  §  191,  subd.  3;  Szuchy  v.  Hillside 
C.  &  I.  Co.,  150  N.  Y.  219;  People  ex  rel.  Manhattan 
R.  Co.  V.  Barker,  152  N.  Y.  417;  Meserole  v.  Hoyt,  161 
N.  Y.  59;  CUy  of  Niagara  Falls  v.  N.  Y.  C.  &  H.  R.  R. 
R.  Co.,  168  N.  Y.  610;  Marden  v.  Darthy,  160  N.  Y.  39; 
Reed  v.  McCard,  160  N.  Y.  330;  Cronin  v.  L(yrd,  161 
N.  Y.  90;  Kennedy  v.  Mineola  H.  &  F.  Traction  Co., 
178  N.  Y.  508;  LeGendre  v.  Scottish  U.  &  N.  Ins.  Co., 
183  N.  Y.  392;  Tyndall  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co., 
213  N.  Y.  691.)  The  retention  of  Carver  by  plaintiffs 
in  their  firm  was  the  proximate  cause  of  the  loss  and 
damage  which  the  plaintiffs  sustained  and  the  defendants 
are  liable  for  such  damage  because  it  was  through  their 
misrepresentations  that  Carver  was  retained  in  the  firm. 
(Ehrgott  v.  Mayor,  96  N.  Y.  2M;  M.  &  S.  P.  Co.  v. 
Kelhgg,  94  U.  S.  469;  Bird  v.  St.  Paul  F.  &  M.  Ins.  Co., 
224  N.  Y.  47;  Ehrgott  v.  Mayor,  etc.,  96  N.  Y.  264,  282; 
GuiUe  V.  Svxm,  19  Johns.  381;  Gibney  v.  State,  137 
N.  Y.  1 ;  Sharon  v.  Mosher,  17  Barb.  518;  Vandenburgh  v. 
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TruaXj  4  Denio,  464.)  MitchelFs  declaration  to  Deyo 
that  he  would  inform  Deyo  in  case  Carver  came  back 
to  trade  in  defendants'  office,  was  not  only  a  promise,  it 
was  a  misrepresentation  as  well.  (Ottinger  v.  Bennett,  144 
App.  Div.  525.)  The  plaintiffs  had  the  right  to  rely  on 
what  Mitchell  said,  and  the  defendants  are  responsible 
for  Mitchell's  misrepresentations,  because  Mitchell  in 
making  such  misrepresentations  was  acting  within  the 
scope  of  his  authority.  (Green  v.  Des  Garets,  210  N.  Y. 
79;  Krumm  v.  Beach,  96  N.  Y.  398;  Fishkill  Savings 
Inst  V.  National  Bank,  80  N.  Y.  162;  N.  Y.  &  N.  H. 
R.  R.  Co.  V.  Schuyler,  34  N.  Y.  30.) 

Pound,  J.  This  is  an  action  to  recover  damages  for 
deceit.  Many  of  the  material  facts  are  in  dispute  and 
plaintiffs'  version  alone  is  stated.  The  plaintiffs,  with 
William  B.  Carver,  were  law  partners  in  Binghamton. 
Defendants  are  stockbrokers.  Their  principal  office  is 
at  No.  36  Wall  st.,  New  York,  but  they  have  branch 
offices  in  Binghamton  and  other  cities.  Their  business 
is  extensive.  They  have  memberships  in  the  New  York 
Stock  Exchange  and  other  desirable  connections.  The 
law  firm  looked  after  estate  matters  and  trust  funds  and 
attended  to  investments  for  clients.  Many  securities  were 
intrusted  to  them  on  which  they  collected  the  interest, 
received  payments  of  principal  and  made  reinvestments. 
In  August,  1910,  Carver  confessed  to  Deyo  that  he  had, 
since  the  preceding  March,  been  speculating  on  margins  in 
the  stock  market  through  defendants'  Binghamton  office 
and  had  stolen  and  lost  more  than  $20,000  of  their 
clients'  money.  Carver  had  a  high  standing  in  the 
community  and  passed  as  eminently  respectable.  He 
then  closed  his  account  with  defendants  and  his  pecula- 
tions were  made  good.  Plaintiffs  had  to  decide  what  to  do 
with  him.  To  drop  him  from  the  firm  might  cause  a  scan- 
dal and  their  feeling  toward  him  seems  to  have  been  sorrow 
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rather  than  mdignation.  Deyo  m  this  connection,  about 
November  1,  1910,  interviewed  Mitchell,  the  manager  of 
defendants'  Binghamton  office.  Mitchell  regarded  Carver 
as  a  good  customer,  one  of  a  chosen  dozen  about  there, 
and  had  in  March  written  to  his  firm  that:  '*  Our  new 
customer,  W.  B.  Carver,  will  make  a  good  trader  and  pay 
big  commissions  if  he  gets  away  right;  he  expressed  great 
faith  in  Mr.  Hudson's  opinion;  have  looked  him  up  and 
find  that  his  father  left  him  a  lot  of  money,  and  that  he 
has  a  large  law  practice." 

Deyo  testified  that  "  I  said  to  Mr.  Mitchell  that 
*  my  junior  partner  has  been  speculating  here  in  your 
office;  he  has  lost  every  dollar  he  had;  he  has  stripped  him- 
self completely;  he  has  lost  what  he  had  over  here. 
As  a  member  of  our  firm  he  has  to  do  with  a  great  many 
trust  funds ;  we  are  handling  a  great  deal  of  money  and 
securities  for  clients,  and  our  clients  would  not  trust  v^, 
and  very  properly,  if  they  understood  that  any  member  of  our 
firmy  or  any  man  connected  with  the  office  was  engaged  in 
that  line  of  Imsiness;  and  that  Col.  Hitchcock  and  myself 
are  considering  the  matter  of  retaining  him  in  the  firm; 
we  will  not  retain  him  in  the  firm  or  permit  him  to  be 
connected  with  the  office  if  he  engages  in  that  sort  of 
business.'  I  said  to  him  that  Carver  had  promised  that 
he  would  not,  which  was  true.  I  told  him  that  Carver 
was  a  valuable  man  in  som:)  ways  in  the  office;  that  he 
was  a  very  accurate  man  and  very  painstaking  man  and 
that  he  could  earn  a  living  there,  but  I  didn't  know  where 
he  could  earn  a  living  elsewhere.  And  that  question  was 
up,  that  Col.  Hitchcock  and  I  were  discussing  as  to 
whether  we  should  retain  him  in  the  firm  or  not,  and 
said,  '  What  I  want  you  to  do,  I  want  you  to  let  me  know 
if  he  comes  back  here  to  do  any  more  trading  on  your 
board.'  In  speaking  about  handling  trust  funds  or  funds 
belonging  to  estates,  Mitchell  repUed,  '  Oh,  that  is 
all  right,'    He  said  '  We  never  take  on  a  customer  on  a 
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marginal  account  who  occupies  a  trust  position  like, 
he  said,  *  a  bank  clerk/  and  he  used  the  expression, 
*  insurance  clerk,'  and  I  said,  '  Yes,  that  is  the  case 
exactly;  we  are  handling  a  large  amount  of  trust  funds 
and  moneys  belonging  to  other  people,'  and  my  recollec- 
tion is,  although  I  would  not  testify  to  it  positively,  that 
I  also  told  him  in  that  connection  that  he  had  not  only 
stripped  himself  of  everything  he  had,  but  that  he  had 
also  lost  everything  that  his  wife  had,  what  little  she  had. 
When  I  said  to  him  that  he  has  lost  everything  he  has  got, 
he  said,  '  I  am  surprised;  I  supposed  he  was  a  very 
wealthy  man,  and  his  father  was  a  rich  man  and  he  was 
very  wealthy.'  I  said,  '  No,  Mr.  D.  H.  Carver  was  not 
a  wealthy  man  and  he  left  practically  httle  to  Will,  but 
whatever  he  had  is  gone;  he  has  lost  it  over  here,  and 
I  want  you  to  let  me  know  if  he  comes  back  here  to  do  any  more 
trading  in  your  office,^  and  he  replied  that  he  would  do  so. 
And  that  was  the  substance  of  oiu*  conversation.  *  *  * 
I  told  him  that  when  we  discovered  it  that  we  had  con- 
cluded to  notify  Carver  that  he  could  not  remain  in  the  firm 
or  connected  with  the  firm  in  any  capacity  whatever;  but 
that  he  had  promised  that  he  was  through  with  that,  and  we 
were  reconsidering  the  mMer  of  retaining  him  in  the  fixm^ 
At  that  time  Mitchell  knew  that  Carver  had  reopened 
his  account  with  the  defendants  in  a  small  way.  When  he 
gave  Deyo  assurances  that  he  would  report  any  further 
trading  by  Carver  he  misstated  his  existing  intention. 
He  did  not  intend  to  tell  Deyo  anything  on  the  subject. 
Deyo  listened  with  creduUty  and  the  plaintiffs  decided 
to  keep  Carver  in  the  firm.  On  November  26,  1912, 
Carver  disappeared.  Then  it  was  found  that  he  had 
resumed  both  his  peculations  and  his  speculations  and 
had  appropriated  securities  belonging  to  clients  of  his 
firm  and  cash  received  by  the  firm  for  clients,  amounting 
to  more  than  $50,000.  He  had  with  money  thus  obtained 
purchased  and  sold  through  the  defendants  on  margins, 
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stocks  of  the  aggregate  value  of  nearly  $10,000,000,  cot- 
ton in  the  aggregate  value  of  more  than  $1,000,000  and 
grain  of  the  aggregate  value  of  about  $800,000.  Defend- 
ants' commissions  on  these  transactions  were  about 
$11,000.  Mitchell  had  not  only  failed  to  inform  Deyo 
that  Carver  had  resumed  trading  in  defendants'  office 
but  had  effectively  aided  Carver  in  concealing  the  fact, 
explaining  in  a  letter  to  his  principals  that  "  his  [Carver's] 
law  partner  is  a  strict  church  man  and  does  not  believe 
in  gambling.  This  is  a  small  town  and  accoimts  must  be 
kept  very  quiet."  He  also  took  payments  from  Carver  in 
currency  instead  of  checks  and  on  one  occasion  positively 
assured  Deyo  that  Carver  had  not  resumed  trading. 

Plaintiffs  sue  to  recover  from  defendants  the  loss  that 
thay  have  sustained  by  Carver's  defalcations.  Upon 
the  trial  the  court  reserved  its  ruling  upon  the  defendants' 
motion  for  a  nonsuit,  and  submitted  special  questions 
to  the  jury.  The  first  question  was  as  follows:  "  Did 
the  defendants  or  defendants'  employees,  while  acting 
within  the  scope  of  their  employment,  knowingly  make  to 
the  plaintiffs  false  statements  or  misrepresentations  as 
to  existing  facts,  or  knowingly  conceal  existing  facts  which 
the  defendants  or  such  employees  ought,  under  the  cir- 
cmnstances,  to  have  disclosed  to  the  plaintiffs;  and  if  so, 
were  the  same  made  and  done  with  the  intention  that 
the  plaintiffs  should  rely  thereon;  and  did  the  plaintiffs 
rely  on  such  false  statements,  misrepresentations  or 
concealments  in  continuing  the  law  partnership  of 
Deyo,  Hitchcock  &  Carver  with  WiUiam  B.  Carver  as  a 
member;  and  were  injury  and  damage  to  the  plaintiffs 
the  natural  and  probable  results  of  such  false  statements, 
misrepresentations  or  concealments;  and  were  such 
injury  and  damages  received  by  the  plaintiffs?  "  The 
jury  answered  this  question  in  the  affirmative.  Other 
questions,  seven  in  number,  related  to  the  amount  of 
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damages  growing  out  of  the  misappropriation  of  the 
fimds  of  each  cUent  whose  money  had  been  taken  and 
were  also  answered  by  the  jmy  in  plaintiffs'  favor.  The 
court  thereafter  granted  the  defendants'  motion  for  a 
nonsuit  and  directed  the  entry  of  judgment  against  the 
plaintiffs  for  the  dismissal  of  the  complaint  and  the  costs 
of  the  action.  An  appeal  was  taken  to  the  Appellate 
Division,  where  an  order  was  unanimously  made,  first, 
reversing  the  judgment  appealed  from  and  secondly , 
directing  judgment  on  the  special  verdict  in  favor  of 
plaintiffs.  On  such  order  judgment  was  entered  in  the 
sum  of  $67,462.45,  from  which  defendants  appeal. 

In  reviewing  the  order  of  the  Appellate  Division 
reversing  the  judgment  of  the  trial  court,  although  we  have 
a  imanimous  decision  that  there  is  evidence  supporting 
the  special  verdict,  this  court  will  consider  the  evidence 
and  will  not  confine  itself  to  the  findings  of  the  jury.  The 
Constitution  (Art.  6,  sec.  9)  in  effect  January  1, 1895,  pro- 
vides that,  "  No  unanimous  decision  of  the  Appellate  Divi- 
sion of  the  Supreme  Comt  that  there  is  evidence  support- 
ing or  tending  to  sustain  a  finding  of  fact  or  a  verdict 
not  directed  by  the  court,  shall  be  reviewed  by  the  Court 
of  Appeals."  The  provisions  of  the  Code  (§  1187)  for 
nonsuit  after  special  verdict  were  added  by  chapter  946, 
Laws  of  1895,  in  effect  January  1,  1896,  and  were  not  in 
the  minds  of  the  members  of  the  Constitutional  Con- 
vention when  the  imanimous  decision  rule  was  formulated. 
They  now  read  as  follows:  "  When  a  motion  is  made  to 
nonsuit  the  plaintiffs  or  for  the  direction  of  a  verdict,  the 
coiut  may,  pending  the  decision  of  such  motion,  submit 
any  question  of  fact  raised  by  the  pleadings  to  the  jury 
or  require  the  jury  to  assess  the  damage.  After  the 
jury  shall  have  rendered  a  special  verdict  upon  such 
submission  or  shall  have  assessed  the  damage,  the  court 
may  then  pass  upon  the  motion  to  nonsuit  or  direct  such 
general  verdict  as  either  party  may  be  entitled  to.    On 
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an  appeal  from  the  judgment  entered  upon  such  nonsuit 
or  general  verdict,  such  special  verdict,  or  general  verdict, 
shall  form  a  part  of  the  record,  and  the  appellate  division 
or  the  court  of  appeals  may  direct  such  judgment  thereon 
as  either  party  may  be  entitled  to." 

When  defendants'  motion  for  a  nonsuit  is  granted  after 
verdict,  and  the  Appellate  Division  imanimously  reverses 
the  judgment  entered  thereon  and  grants  judgment  on  the 
special  findings  of  the  jury,  the  reversal  of  the  judgment 
is  reviewed  in  this  court  on  the  evidence  and  not  on  the 
special  findings.  The  special  verdict  is  in  suspense  until 
it  is*  instated  by  the  Appellate  Division.  The  unanimous 
decision  that  there  is  evidence  to  support  the  verdict  is 
not  reviewed  until  the  order  of  reversal  has  been  first 
considered.  Then  the  findings  of  fact  may,  if  the  reversal 
is  upheld,  be  reviewed  for  the  purpose  of  determining 
whether  the  judgment  directed  thereon  is  proper.  The 
practice  is  different  where  a  general  verdict  is  rendered, 
set  aside  by  the  trial  court  and  reinstated  by  the  Appellate 
Division.  Furthermore,  this  court's  power  of  review 
would  not  be  defeated  in  this  appeal  if  we  were  to  apply 
the  unanimous  decision  rule  to  the  judgment  of  reversal. 
Exceptions  to  rulings  on  evidence  and  to  the  charge  of  the 
court  suflBiciently  present  the  question  whether  the  special 
verdict  rests  on  a  foundation  of  legal  error.  (Cardozo 
on  The  Jurisdiction  of  the  Court  of  Appeals,  §  68.) 

We  turn,  therefore,  to  a  consideration  of  the  case  on  the 
merits.  Remedial  Uabihty  depends  upon  the  existence  of 
a  legal  duty,  binding  upon  the  defendant  and  unfulfilled  by 
him.  Judged  by  their  obliquity,  the  things  men  do  may 
be  regarded  by  their  fellow  men  as  sins  or  vices,  but  the 
civil  law  considers  only  whether  they  are  actionable. 
The  bounds  even  of  legal  liabiUty  are  the  reasonable  and 
probable  consequences  of  a  breach  of  duty.  (Bird  v. 
St.  Paul  F.  &  M.  Ins.  Co.,  224  N.  Y.  47.) 

Plaintiffs  contend  that  their  loss  was  due  to  Mitchell's 
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fraudulent  misrepresentation  to  them  of  his  existing  intent 
to  conceal  the  fact  if  Carver  again  became  a  customer  of 
the  Binghamton  house,  when  he  knew  that  his  intent 
was  the  contrary  and  that  plaintiffs  were  relying  and 
acting  upon  his  promises.  Such  false  statement  may 
be  deemed  the  statement  of  a  material  existing  fact, 
because  it  falsely  represents  the  state  of  Mitchell's  nund 
and  the  state  of  his  mind  is  a  fact.  {Adams  v.  GiUigf 
199  N.  Y.  314;  Ritzwolhr  v.  Lurie,  225  N.  Y.  464.) 
They  further  contend  that  such  misrepresentations  and 
the  accompanying  and  subsequent  concealment  by 
Mitchell  of  Carver's  relation  with  defendants  proxi- 
mately led  to  Carver's  retention  in  plaintiffs'  firm,  his 
opportimities  to  steal  and  his  stealing;  that  prudent 
foresight  would  have  revealed  to  Mitchell,  when  he 
made  his  false  promises,  that  if  Carver  came  back  to 
him  it  would  be  with  other  people's  money;  that  this  deceit 
was  the  efficient  cause  which  set  all  other  causes  in  motion 
to  plaintiffs'  undoing ;  that  it  accomplished  what  Mitchell 
intended  to  accomplish ;  that  he  thus  kept  in  his  toils  for 
a  period  of  two  years  the  good  customer  who  would  pay  big 
commissions  who  would  otherwise  be  driven  away;  that  the 
business  was  thus  retained  and  profits  made  therefrom; 
that  defendants  may  not  now  disclaim  responsibility  for 
Mitchell's  fraud.     {Green  v.  des  Garets,  210  N.  Y.  79.) 

The  first  question  to  determine  is  whether  Mitchell  and 
Deyo  entered  into  legal  relations.  The  inference  is 
permissible  that  Mitchell  uttered  an  unqualified  false- 
hood when  he  said  that  he  would  notify  Deyo  if  Carver 
resumed  trading  with  the  defendants;  he  uttered  it  with 
a  fraudulent  intent  and  plaintiffs  acted  thereon.  If 
injury  resulted,  with  which  defendants  may  be  charged, 
the  action  can  be  maintained.  {Rice  v.  Manleyy  66  N.  Y. 
82;  Adams  v.  Gillig,  supra;  RitzwoUer  v.  LuriCy  supra.) 

The  next  question  to  determine  is  whether  defendants 
are  legally  responsible  as  principals  for  the  instrumentality 
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employed  by  their  agent  Mitchell  to  retain  Carver  as 
a  customer.  First,  did  they  authorize  his  misrepre- 
sentations by  antecedent  words  or  conduct  ?  Were  such 
misrepresentations  within  the  scope  of  his  employment? 
Mitchell's  general  instructions  were  "  just  to  get  the 
money  "  without  any  instructions  to  ascertain  where  it 
came  from.  His  duty  was  to  conceal  rather  than  disclose 
the  names  of  customers.  He  had  no  authority  from 
his  firm  to  reveal  them  to  the  inquisitive.  Doubtless 
he  would  have  subjected  himself  to  censure  had  he  done 
so.  His  legal  duty  did  not  require  him  to  warn  those 
who  might  be  benefited  by  the  knowledge  that  a  partner, 
clerk  or  relative  was  losing  heavily.  Whatever  moral 
obligation  might  exist,  mere  silence  was  not  actionable. 
He  was  authorized  to  go  to  extremes  and  did  —  apart 
from  the  promise  to  Deyo  —  go  to  extremes  in  keeping 
from  the  knowledge  of  plaintiffs  the  facts  that  might  lead 
to  the  closing  of  a  profitable  account.  He  was  aided  by 
his  principals  in  keeping  promises  of  secrecy  made  by 
him  to  Carver.  That  he  was  authorized  in  this  con- 
nection to  lie  to  the  business  and  family  connections  of 
the  patrons  of  his  branch  office  is  an  inference  without 
support  in  the  evidence.  The  evidence  reveals  no  such 
custom.  The  law  implies  none.  His  general  authority 
to  retain  customers  and  conceal  customers;  his  duty  to 
retain  them  and  keep  confidential  their  deaUngs,  did  not 
imply  authority  to  make  false  representations  to  Deyo 
that  he  would  disclose  to  him  any  future  operations  on 
the  part  of  Carver.  He  was  not  held  out  as  having  such 
authority.  Such  representations  were  not  reasonably  or 
necessarily  incidental  to  what  he  was  authorized  to  do. 
Deyo  was  chargeable  with  notice  of  the  nature  and 
extent  of  Mitchell's  powers.  He  knew  that  Mitchell  had 
no  interest  in  the  reputation  of  the  law  firm.  He  was 
bound  to  know  the  rule  that  requires  one  in  dealing  with 
an  agent  to  ascertain  the  limits  of  his  authority.     Defend- 
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ants  had  no  knowledge  that  such  representations  had 
been  made.  They  were  not  made  in  defendants'  name. 
Plaintiffs,  having  relied  upon  them  without  inquiry, 
may  not  transfer  their  loss  to  defendants  without  showing 
that  defendants  have  assumed  responsibility  therefor. 

Secondly y  did  defendants,  by  their  subsequent  words  and 
conduct,  ratify  the  acts  of  their  agent?  It  is  urged  that 
they  have  retained  their  commissions  and  have  thereby 
taken  advantage  of  a  collateral  fraud  perpetrated  without 
their  authority  and  never  knowingly  assented  to  by  them; 
perpetrated  not  for  the  purpose  of  making  a  sale  but 
merely  for  the  purpose  of  preventing  outside  interference 
with  a  customer  and  that  they  are  thus  made  answerable 
for  the  remotest  consequences  of  the  fraud.  The  rule 
which  makes  the  receipt  and  retention  of  the  fruits  of  an 
agent's  fraud  involve  an  innocent  principal  in  liability 
on  account  of  it  ( Krumm  v.  Beach,  96  N.  Y.  398)  is  not 
unqualified.  It  has  been  said  that  such  a  ruling  applied 
to  collateral  contracts  would  be  subversive  of  well-settled 
legal  principles,  and  would  open  the  door  to  illimitable 
frauds  by  brokers,  factors,  attorneys  and  others,  clothed 
with  limited  powers  and  occupying  strictly  fiduciary 
relations.  {Smith  v.  Tracy,  36  N.  Y.  79,  85;  Baldwin  v. 
Burrows,  47  N.  Y.  199.)  A  principal,  in  i^orance  of  the 
agent's  fraud,  retains  what  appears  to  be  the  legitimate 
proceeds  of  a  transaction.  That  is  not  enough  to  bind 
him  as  by  a  ratification.  If  a  principal  authorizes  his 
agent  to  make  a  sale  and  the  agent,  wholly  on  his  own 
responsibihty,  aids  a  buyer  in  embezzling  the  purchase 
money  or  in  swindling  some  one  out  of  it,  the  mere 
receipt  and  retention  of  the  money  by  the  principal  in 
ignorance  of  such  wrongful  acts  may  not  bind  him  to  repay 
the  proceeds  of  the  theft.  (Wheeler  v.  Northwestern  Sleigh 
Co.,  39  Fed.  Rep.  347,  351 ;  Foote  v.  Cotting,  195  Mass.  55, 
.  61 ;  15  L.  R.  A.  [N.  S.]  693.)  We  would  be  carrying  remedial 
Uability  beyond  the  logic  of  any  reported  case  if  we  charged 
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the  defendants  with  responsibility  for  Mitchell's  false 
promise.  The  peculiar  doctrines  of  agency  are  not  to  be 
extended  beyond  the  limitations  of  commcMi  sense. 

The  distinction  is  not,  however,  always  readily  recog- 
nized and  expressed  between  frauds  of  the  agent  which 
bind  the  principal  and  those  which  do  not.  ''  A  party 
dealing  with  an  agent  is  boimd  to  inquire  as  to  the 
extent  of  his  authority;  but  he  cannot  always  protect 
himself  against  his  frauds."  (BaMmn  v.  Burrows, 
supra,  p.  215.)  The  rule  is  often  broadly  stated  that 
where  one  of  two  innocent  parties  must  suffer  for  the 
fraud  of  a  third,  he  who  furnishes  to  the  third  party  the 
means  by  which  he  perpetrates  the  fraud  and  receives  the 
benefit  of  it  must  bear  the  loss.  If,  on  the  facts  of  the 
whole  case,  the  conduct  of  the  defendants  toward  Mitchell 
shows  by  fair  inference  that  the  act  of  the  agent  in  making 
the  promise  to  Deyo  with  the  preconceived  purpose  of 
breaking  it  was  their  act  either  by  antecedent  authoriza- 
tion or  by  ratification,  and  that  defendants  are,  therefore, 
chargeable  therewith  on  the  axiom  of  agency,  qui  facit 
per  alium,  facit  per  se,  the  question  still  remains  whether 
Mitchell's  false  promises  were  a  proximate  cause;  a  real, 
direct  and  immediate  cause,  of  plaintiffs'  misfortime. 
The  existence  of  a  valid  right  of  action  does  not  require 
that  such  wTongful  conduct  should  be  the  sole  cause  of 
plaintiffs'  loss;  it  is  enough  to  show  that  it  was  an  essential 
cause.  But  if  plaintiffs'  own  conduct  was  the  primary  and 
substantial  cause  of  their  loss;  if  they  had  no  right  to  rely 
exclusively  upon  the  assurance  of  Mitchell  when  they  might 
have  prevented  the  loss  themselves,  they  cannot  recover. 
While  it  has  been  said  that  "  negUgence  as  a  defense  in 
cases  of  fraud  has  been  in  danger  of  being  pushed  too  far  " 
(Long  V.  Inhabitants  of  Athol,  196  Mass.  497,  505); 
while  the  courts  in  such  cases  teach  the  lesson  of  honesty 
rather  than  the  lesson  of  care  {Albany  City  Svgs.  Instn.  v. 
Burdicky  87  N.  Y.  40;  Western  Mfg.  Co.  v.  Cotton,  126 
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Ky.  749;  Schumaker  v.  Mather ^  133  N.  Y.  590;  Alexander 
V.  Brogley,  63  N.  J.  L.  307) ;  while,  if  the  fraud  is  the 
basis  of  a  mutual  agreement,  it  may  well  be  that  the 
incautious  should  be  protected  rather  than  the  wicked  and 
that  negligence  should  not  bar  relief  froin  a  willful  fraud, 
yet  these  rules  should  not  be  extended  to  make  principals 
responsible  for  the  instrumentalities  which  their  agent 
employs  in  their  behalf  when  fraud  and  carelessness  do  not 
meet  at  the  inception  of  a  contract  or  the  consmnmation  of 
a  sale;  when  negligence  follows  fraud  and  is  a  succeeding 
and  independent  rather  than  a  concurrent  cause  of  loss. 

The  first  cause  of  plaintiffs'  loss  was  Carver's  dis- 
honesty. That  a  thief  and  gambler  should  reform  after 
one  easy  lesson  on  the  wickedness  of  amateur  speculation 
on  the  stock  market  with  the  f imds  of  clients  is  conceiv- 
able; that  he  may  relapse  is  an  existing  danger.  But  his 
dishonesty  alone  would  not  defeat  a  recovery.  (DeLaBere 
V.  Pearson,  1907,  1  K.  B.  483;  affd.,  1908,  1  K.  B.  280.) 

• 

Another  efficient  cause  appears.  Carver  could  not  have 
stolen  the  money  with  which  he  resumed  his  operations  if 
plaintiffs  had  not  for  two  years  kept  him  in  their  firm  with 
unrestricted  opportunities  to  indulge  in  his  weakness.  A 
third  cause  was  the  fraud  of  Mitchell.  Mitchell  knew 
that  Carver  was  an  imsuccessful  gambler,  but  Deyo  did 
not  disclose  that  he  had  been  a  thief,  and  it  is  difficult  to 
assume  that  Mitchell  should  have  foreseen  in  November, 
1910,  that  the  natural  result  of  secrecy  as  to  future  dealings 
would  be  to  make  him  one.  A  stock  speculator  is  not 
necessarily  a  dishonest  person.  Mitchell  knew,  however, 
as  well  as  any  one  that  stock  gamblers  are  prone  t.o  go 
beyond  their  means  and  involve  themselves  and  others 
in  ruin,  and  that  Carver  was  a  ruined  gamester.  If 
Mitchell  did  not  have  a  mind  fatally  bent  on  mischief, 
he  at  least  was  recklessly  indifferent  to  the  methods  which 
his  good  customer  might  employ  in  obtaining  money  and 
we  may  infer  that  he  was  as  indifferent  in  that  regard  when 
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he  lied  to  Deyo  as  when  he  took  the  money  that  Carver 
brought  to  him.  A  jury  might  say  that  his  false  repre- 
sentations contributed  to  plaintiffs'  loss,  but  callous  as 
he  may  have  been,  he  was  not  its  primary  author.  {Jez 
V.  Strmis,  122  N.  Y.  293.)  From  plaintiffs  the  law 
exacted  the  duty  of  reasonable  care  after  the  false  repre- 
sentations were  made.  It  was  not  the  natural  result  of 
Mitchell's  promises  that  they  should  take  the  word  of 
the  gambler  and  defaulter  and  of  the  manager  of  the 
business  that  made  profits  out  of  all  conditions  of  men, 
not  excluding  such  as  Carver,  and  use  no  further  care  for 
their  own  protection.  By  their  easy  confidence  in  Carver 
whom  they  knew,  rather  than  in  Mitchell  who  was  com- 
paratively a  stranger,  they  facilitated  rather  than  hindered 
their  partner  in  his  illegal  operations.  They  should  have 
been  on  their  guard.  They  were  not  insured  by  Mitchell 
against  loss.  They  had  no  reason  to  take  as  settled  that 
Carver  had  become  immune  by  one  attack  of  the  mania 
of  speculation  or  that  Mitchell  would  be  governed  by 
any  fine  sense  of  honor  toward  them.  It  was  not  as  if 
Carver  came  to  them  as  a  stranger  on  defendants'  recom- 
mendation. It  was  not  their  money  which  was  jeopar- 
dized when  they  left  it  in  unworthy  hands.  It  was  the 
money  of  clients  to  whom  they  owed  a  duty  of  more  active 
vigilance  than  comes  of  mere  reliance  on  promises  such 
as  these.  Deyo  know  that  Mitchell  owed  his  allegiance 
to  a  concern  with  w  hich  the  highly  respected  and  trusted 
law  firm  had  no  community  of  interest.  Means  of  knowl- 
edge of  Carver's  speculations  were  more  open  to  Mitchell 
than  to  Deyo.  Knowledge  of  Carver's  embezzlements 
was  open  entirely  to  Deyo.  The  stealing  rather  than 
the  speculation  was  the  immediate  cause  of  plaintiffs' 
loss  and  the  wrong  of  Mitchell  became  injurious  only  in 
consequence  of  plaintiffs'  own  subsequent  omissions.  {Crit- 
ten  V.  Chemical  Nat.  Bank,  171  N.  Y.  219.)  Plaintiffs' 
conduct  was  in  a  way  commendable  in  the  consideration 
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they  showed  their  erring  partner,  but  thereby  they  sub- 
jected themselves  to  a  serious  risk.  Their  confidence  was 
not  justified.  They  may  be  charitably  regarded  as  imfor- 
tunate  rather  than  morally  delinquent,  but  Carver's  acts 
were  not  abnormal,  as  they  very  well  knew,  and  their 
trust  in  him  was  the  final  decisive  cause  of  their  loss. 

The  special  verdict  separates  the  damages  so  as  to 
state  the  amoimt  of  Carver's  embezzlements  from  each 
of  a  number  of  clients,  but  this  action  is  not  brought  to 
trace  trust  funds  and  the  judgment  cannot  be  sustained 
on  any  such  theory. 

It  follows  that  the  judgment  appealed  from  must  be 
reversed  and  the  judgment  of  nonsuit  be  affirmed,  with 
costs  in  this  court  and  in  the  Appellate  Division. 

HiscocK,  Ch.  J.,  Chase,  Hogan,  Cardozo,  McLaugh- 
lin and  Andrews,  J  J.,  concur. 

Judgment  reversed,  etc. 


MEMORANDA 

OF 

Decisions  Rendered  During  the  Period  Embraced  in 

THIS  Volume, 


Frederick  Kroenke,  an  Infant,  by  Henry  F.  Kroenke, 
His  Guardian  ad  Litem,  Appellant,  v.  Joseph  Johnson, 
Respondent. 

Kroenke  v.  Johnson,  171  App.  Div.  935,  reversed. 
(Submitted  November  20,  1918;  decided  December  10,  1918.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  January  13,  1916,  aflSrming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  sustained  by 
plaintiff  through  the  negligence  of  defendant.  Plaintiff 
while  riding  on  Bedford  avenue  in  the  borough  of  Brook- 
lyn was  run  down  and  mjured  by  an  automobile  owned 
by  the  city  of  New  York,  and  operated  by  the  fire  depart- 
ment of  the  city  of  New  York.  The  defendant,  then 
fire  commissioner  of  the  city  of  New  York,  was  using  the 
car  to  go  from  fire 'headquarters  in  New  York  to  inspect 
new  fire  houses  in  Brooklyn,  and  returning  therefrom  to 
attend  a  presentation  of  medals.  The  car  was  being 
driven  at  the  time  by  a  subordinate  of  the  defendant,  a 
uniformed  member  of  the  fire  department,  subject  to 
the  orders  and  control  of  the  defendant.  The  complaint 
was  dismissed  on  the  theory  that  because  the  relation 
between  the  defendant  and  the  driver  was  not  that  of 
master  and  servant,  no  speed,  however  excessive,  could 
tend  to  fasten  upon  the  defendant  a  liability  for  the 
injury. 
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Herbert  C.  Smyth,  James  B.  Mackie  and  Jvlius  M. 
Lowenstein  for  appellants. 

WiUiam  P.  Burr,  Corporation  Counsel  {Terence  Farley 
of  counsel),  for  respondent. 

Judgment  reversed  and  new  trial  granted,  costs  to 
abide  event,  on  authority  of  Dowler  v.  Johnson  (225 
N.  Y.  39.) 

Concur:  Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  Crane  and  Andrews,  J  J. 


Hamilton  Trust  Company,  Respondent,  v.  William 
K.  DicKERSON  et  al..  Defendants,  and  Leander  B. 
Faber,  as  Receiver  in  Supplementary  Proceedings  of 
Patrick  H.  Flynn,  Appellant. 

Hamilton  Trust  Co.  v.  Dickerson,  173  App.  Div.  900,  affirmed. 
(Submitted  November  13,  1918;  decided  December  10,  1918.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  March  9,  1916,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  in  an  action  to  foreclose  a  mortgage  on 
real  property.  The  mortgaged  property  was  conveyed 
to  the  defendant  Dickerson,  the  mortgagor,  by  Joseph 
F.  McClean,  as  sole  acting  executor  of  the  will  of  Sara 
McCarty,  deceased.  Sara  McCarty  acquired  title  to  the 
property  from  her  brother  John  McCarty.  Foreclosure 
search  disclosed  an  imcanceled  lis  pendens  against  the 
property  in  an  action  in  the  Supreme  Court,  Kings  county, 
by  one  J.  K.  0.  Sherwood  on  behalf  of  himself  and  all 
other  creditors  of  John  McCarty,  deceased,  against 
McClean,  as  executor  of  Sara  McCarty,  and  others,  to 
set  aside  as  fraudulent  the  conveyance  to  Sara  McCarty. 
Because  the  defendant  Flynn  was  made  a  defendant  in 
that  action  as  a  creditor  of  John  McCarty,  Flynn  and 
Faber,  the  appellant  herein  as  receiver,  together  with  the 
other  creditors  of  John  McCarty,  were  made  defendants 
in  this  action.    The  Sherwood  suit  was  tried  and  disposed 
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of  and  the  Lis  pendens  was  canceled  and  this  action 
was  discontinued  as  against  all  of  the  creditors  of  John 
McCarty,  deceased,  except  Faber,  as  receiver,  who  in 
his  answer  alleged  that  the  acts  and  transactions  of 
Joseph  F.  McClean,  as  sole  executor' of  Sara  A.  McCarty, 
deceased,  with  respect  to  said  real  property,  were  in 
contravention  of  the  provisions  of  the  will  of  Sara  A. 
McCarty,  deceased,  and  invalid. 

Charles  L.  Craig  for  appellant. 
Edward  J.  Connolly  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cudde- 
BACK,  HoGAN  and  McLaughlin,  JJ.  Not  sitting: 
Crane,  J.  

The  a.  E.  McBee  Company,  Incorporated,  Respond- 
ent, V.  Root  Knight  Company,  Incorporated,  et  al.. 
Defendants,  and  Robert  E.  Shoemaker,  Appellant. 

McBee  Co,,  Inc.,  v.  Shoemaker,  174  App.  Div.  291,  affirmed. 
(Submitted  November  20,  1918;  decided  December  10,  1918.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  July  13,  1916,  aflinning  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  upon  a 
promissory  note.  Defendant,  appellant,  alleged  that  he 
was  an  indorser  upon  a  note  of  the  Root  Knight  Company 
held  by  the  Harriman  National  Bank  and  in  order  that 
the  same  might  be  renewed  in  his  absence,  he  mdorsed 
a  new  note  of  that  company  for  $2,500  and  left  the  same 
with  the  president  of  the  company  for  the  purpose  of 
renewing  the  note  which  was  about  to  fall  due  at  the 
Harriman  National  Bank;  that  instead  of  using  the  new 
note  for  the  purpose  intended  and  for  which  the  defend- 
ant's indorsement  was  obtained,  it  was  turned  over 
without  defendant's  knowledge  or  consent  to  the  Street 
Railways  Advertising  Company  who  paid  therefor  the 
sum  of  $500  and  applied  the  balance,  $2,000,  upon  an 
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antecedent  debt  of  another  company  in  which  the  defend- 
ant had  no  interest  whatever;  that  defendant  has  since 
been  compelled  to  pay  the  note  held  by  the  bank,  which 
was  allowed  to  go  to  protest. 

Frank  E.  Loughran  for  appellant. 
John  J.  Quencer  for  respondent. 

Judgment  aflSrmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  Crane  and  Andrews,  JJ. 


Albert  G.  Wheeler,  Jr.,  Appellant,  v.  Claudia  T. 

Wheeler,  Respondent. 

Wheeler  v.  Wheeler,  172  App.  Div.  955,  affirmed. 

(Argued  November  20,  1918;  decided  December  10,  1918.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  March  8,  1916,  modifying  and  affirming  as 
modified  a  judgment  in  favor  of  defendant  entered  upon 
a  verdict  in  an  action  of  replevin.  Plaintiff  and  defend- 
ant were  husband  and  wife  and  had  separated.  The 
husband  sought  to  obtain  possession  of  household 
furniture  and  effects.     The  wife  pleaded  title. 

Eli  J.  Blair  and  Frank  H.  Plait  for  appellant. 
Charles  B.  Templeton^  Jonah  J.  Goldstein  and  Joseph 
Hirschman  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  Crane  and  Andrews,  JJ. 


Jacob  Glockner  et  al.,  Doing  Business  as  J.  Glockner 
&  Co.,  Respondents,  v.  Great  Eastern  Casualty 
Company,  Appellant. 

Glockner  v.  Great  Eastern  Casually  Co.,  174  App.  Div.  873,  affirmed. 
(Argued  November  20,  1918;  decided  December  10,  1918.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
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entered  July  8,  1916,  modifying  and  affirming  as  modified 
a  judgment  in  favor  of  plaintiffs  entered  upon  a  verdict 
in  an  action  upon  a  policy  of  burglary  insurance.  The 
defendant  denied  that  the  loss  was  as  large  as  claimed  by 
plaintiff  and  that  question  presented  the  only  issue. 

/.  Maurice  Wo^Tnser  and  Joseph  L.  Prager  for  appellant. 
Otto  A,  Samuels  for  respondents. 

Judgment  aflSrmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  Crane  and  Andrews,  JJ. 


Federal  Terra  Cotta  Company,  Appellant,  v.  Potter- 
TON  Brothers,  Incorporated,  Respondent. 

Federal  Terra  Cotta  Co.  v.  Potterton  Bros.,  Inc.,  172  App.  Div.  705, 
afiOrmed. 

(Argued  November  20,  1918;  decided  December  10,  1918.) 

Appeal  from  a  judgment  entered  May  29, 1916,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  first  judicial  department,  overruUng  plaintiffs' 
exceptions,  ordered  to  be  heard  in  the  first  instance  by 
the  Appellate  Division,  denying  a  motion  for  a  new 
trial  and  dh-ecting  judgment  in  favor  of  defendant 
dismissing  the  complaint.  The  action  was  to  recover 
the  value  of  certain  terra  cotta.  which  plaintiff  had 
manufactured  under  a  written  contract  with  defendant. 
The  defense  was  failure  of  performance  within  the  time 
fixed  by  the  contract. 

WiUiam  W.  Niles  and  Madison  Grant  for  appellant. 
Joab  H.  Banton  for  respondent. 

Judgment  aflftrmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  Crane  and  Andrews,  JJ. 
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John  Davies,  Respondent,  r.  Missouri,  E^ansas  and 
Texas  Railway  Company,  Appellant. 

Danes  v.  Missouri,  K.  &  T.  Ry.  Co,,  173  App.  Div.  935,  affirmed. 
(Submitted  November  20,  1918;  decided  December  10,  1918.) 

Appeal  from  a  judpnent  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  May  15,  1916,  affirming  a  judpnent  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court. 
The  complaint  contained  ten  causes  of  action,  each 
founded  upon  the  allegation  that  the  plaintiff  was  the 
owner  and  holder  of  a  certain. promissory  note  in  writing 
made  by  the  defendant  on  or  about  the  1st  day  of  May, 
1913,  wherein  and  whereby  the  defendant  promised  to 
pay  to  bearer  the  sum  of  $1,000  with- interest  thereon  at 
five  per  cent  per  annum  on  the  1st  day  of  May,  1915,  the 
amoimt  whereof  had  not  been  paid.  The  answer  denied 
that  the  defendant  made  such  a  contract  and  as  a  separate 
defense  alleged  that  in  each  of  the  notes  referred  to  the 
promise  to  pay  to  bearer  was  not  independent  but  was  to 
be  performed  expressly  under  and  upon  the  terms  and 
conditions  set  forth  in  a  certain  trust  agreement,  which, 
with  the  notes  therein  referred  to,  formed  one  instrument 
and  that  in  each  of  said  notes  it  was  provided  on  the  face 
thereof  that  the  principal  amount  provided  to  be  paid 
should  become  due  in  the  event  that  a  default  as  defined 
in  the  trust  agreement  should  happen  and  then  should 
become  due  and  payable  in  the  manner  and  with  the 
effect  therein  pro\'ided. 

M.  E.  Harhy  for  appellant. 
Edward  L.  Blackmar  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  PoL^^D,  Crane  and  Andrews,  JJ. 
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Apex  Leasing  Company,  Incorporated,  Appellant,  v. 
Samuel  Litke,  Defendant,  and  Litre  Stores,  Incor- 
porated, Respondent. 

Apex  Leasing  Co.,  Inc.,  v.  lAtkCy  173  App.  Div.  323,  affirmed. 
(Argued  November  20,  1918;  decided  December  10,  1918.) 

Appeal  from  a  judgment  entered  June  23,  1916,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  first  judicial  department,  reversing  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term  and  directing  a  dismissal  of  the 
complaint.  The  judgment  at  Special  Term  set  aside 
a  certain  sale  of  merchandise  in  bulk  as  void  under 
section  44  of  the  Personal  Property  Law.  One  Samuel 
Litke,  the  owner  of  two  stores,  sold  one  of  them  to  defend- 
ant. At  the  time  of  the  sale  he  gave  to  the  purchaser  a 
list  of  his  creditors,  but  did  not  include  the  name  of 
plaintiff.  Plaintiff  was  not  notified  of  the  sale,  and, 
therefore,  attacked  the  vaUdity  thereof  because  at  the 
time  of  the  transfer  there  was  an  outstanding  lease 
existing  between  plaintiff  and  Litke  for  the  other  store, 
having  a  Uttle  less  than  four  years  to  run  at  an  annual 
rental.  The  lease  contained  a  clause  providing  that  in 
case  of  non-payment  of  rent  the  landlord  might  terminate 
the  lease  and  repossess  himself  of  the  premises  by  sum- 
mary or  dispossess  proceedings,  and  that  in  that  event 
the  landlord  might  relet  the  premises  and  the  tenant 
would  pay  the  difference  between  the  amount  to  be  paid 
as  rent  reserved  and  the  amoimt  of  rent  which  shall  be 
collected.  Later  on,  Litke  was  dispossessed  from  the 
said  store  by  summary  proceedings  for  the  non-payment 
of  one  month's  rent,  whereby  the  lease  was  canceled  and 
the  landlord  repossessed  himself  of  the  premises.  Plain- 
tiff subsequently  brought  action  against  Litke  for  its 
damages  resulting  from  its  failure  to  re-rent  the  store 
and  recovered  judgment,  and  upon  this  claim  and  judg- 
ment predicated  its  right  to  maintain  this  action  upon 
the  theory  that  its  claim  for  these  damages  consti- 
40 
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tuted  it  a  creditor  within  the  provisions  of  the  Bulk  Sales 
Law. 

Walter  H.  Band  for  appellant. 

Arthur  Furber  and  Henry  H.  Glass  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  Crane  and  Andrews,  JJ. 


Lydia  E.  Gilmore,  Respondent,  v.  Edwin  Shuttle- 
worth  et  al..  Defendants,  Stuard  Hirschman,  Appel- 
lant, and  Phcebe  A.  Ijams,  Respondent. 

Gilmore  v.  Hirschman,  171  App.  Div.  594,  affirmed. 
(Argued  November  21,  1918;  decided  December  10,  1918.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  March  21,  1916,  modifying  and  aflSrming  as 
modified  a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term  in  an  action 
to  foreclose  a  mortgage  upon  real  property.  Plaintiff 
had  a  mortgage  on  a  plot  of  land  in  Ravenswood,  fronting 
on  the  East  river;  the  city  had  instituted  condemnation 
proceedings  to  take  a  strip  of  it  for  a  street ;  an  award  of 
$32,000  for  the  land  taken  had  been  made;  an  assessment 
made  for  $16,672  on  benefits  on  the  remaining  portion 
had  been  set  aside,  and  a  re-assessment  ordered;  by 
means  of  alleged  false  representation,  appellant  obtained 
from  plaintiff  a  release  of  her  lien  and  collected  the  award. 
The  judgment,  in  the  usual  form  of  a  decree  in  fore- 
closure, also  vacated  the  release  as  between  the  parties 
(preserving  it  as  to  the  city,  which  had  parted  with  its 
money  in  good  faith),  restored  the  plaintiff's  lien  on  the 
net  proceeds  of  the  award,  and  there  being  thus  two 
sets  of  security  for  her  mortgage,  to  wit,  the  land  retained, 
and  the  net  proceeds  of  the  land  condemned,  marshalled 
those  securities  by  applsdng  the  rule  as  to  inverse  order  of 
alienation,  and  directed  that  the  land  retained  be  first 
sold  and  in  case  the  proceeds  did  not  yield  enough  to 
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pay  plaintiff's  mortgage,  interest  and  costs,  that  the 
defendant  should  pay  the  deficiency  to  the  extent  of  the 
amount  in  appellant's  hands  as  the  net  proceeds  of  the 
award. 

A.  S.  Gilbert  and  David  Cohen  for  appellant. 
John  Brooks  Leadtt  and  N.  Otis  Rockwood  for  plaintiff, 
respondent. 
John  H.  Henshaw  for  defendant,  respondent. 

Judgment  aflSrmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  Crane  and  Andrews,  JJ. 


Irving  National  Bank  et  al.,  Appellants,  v.  Lydia  B. 

Gray  et  al.,  Respondents. 

Irving  National  Bank  v.  Gray,  174  App.  Div.  29,  appeal  dismissed. 
(Argued  November  21,  1918;  decided  December  10,  1918.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  July  21,  1916,  unanimously  affirming  a  judgment 
in  favor  of  defendants  entered  upon  a  dismissal  of  the 
complaint  by  the  court  at  Special  Term.  Plaintiffs 
brought  this  action  as  judgment  creditors  of  defendant 
Olin  D.  Gray  against  him,  his  wife  and  the  Gray  Realty 
and  Development  Company  to  impress  a  trust  upon 
certain  real  property  standing  in  the  name  of  Gray's 
wife  and  the  realty  company  for  which  it  is  alleged  the 
judgment  debtor  furnished  the  consideration  and  purchase 
money,  though  prior  to  the  time  when  the  plaintiffs 
became  creditors  of  Gray.  At  the  opening  of  the  trial 
the  court  granted  a  motion  to  dismiss  the  complaint  on 
the  ground  that  it  failed  to  state  facts  constituting  a  cause 
of  action. 

/.  Maurice  WormseTy  I.  Gainsburg  and  Saul  Gordon 
for  appellants. 

William  W.  Pellet  and  James  S.  Lehmaier  for 
respondents. 
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Appeal  dismissed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  Crane  and  Andrews,  JJ. 


William  E.   Redding,   Respondent,   v.  The   Cmr  op 

New  York,  Appellant. 

Redding  v.  City  of  New  York,  174  App.  Div.  872,  affirmed. 
(Argued  November  21,  1918;  decided  December  10,  1918.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  firirt  judicial  department, 
entered  July  8,  1916,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  sustained  by 
plaintiff  through  the  negUgence  of  defendant.  Plaintiff 
while  walking  on  Bleecker  street  in  the  city  of  New  York 
slipped  on  an  accumulation  of  ice  upon  the  sidewalk  and 
falUng  received  the  injuries  complained  of.  The  com- 
plaint alleged:  '*  That  on  or  about  the  21st  day  of  Febru- 
ary, 1914,  and  for  some  time  prior  thereto,  the  defendant 
negligently  and  carelessly  permitted  that  portion  of  the 
public  highways  at  or  in  front  of  premises  commonly 
known  as  either  277  or  279  Bleecker  street,  in  the  said 
borough  of  Manhattan,  city  of  New  York,  to  be  and 
remain  in  a  dangerous  and  unsafe  state  and  condition, 
in  permitting  and  allowing  an  accumulation  of  ice  to 
exist  upon  the  sidewalk  at  said  place  as  above  stated." 
The  answer  was  a  general  denial. 

William  P.  Burr,  Corporation  Counsel  (Terence  Farley 
of  counsel),  for  appellant. 

Don  R.  Almy  and  William  S.  Evans  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Collin,  Cardozo,  Pound, 
Crane  and  Andrews,  JJ.     Dissenting:  Cuddeback,  J. 
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Merrick  Theatre  Company,  Incorporated,  Appellant, 
V,  Weissager  Amusement  Construction  Company 
et  al.,  Respondents,  Impleaded  with  Another. 

Merrick  Theatre  Co.  v.  Weissager  AmusemerU  Constr,  Co.,  174  App. 
Div.  865,  affirmed. 

(Submitted  November  22,  1918;  decided  December  10,  1918.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  June  27,  1916,  afiirming  a  judgment  in  favor 
of  defendants  entered  upon  a  dismissal  of  the  complaint 
by  the  court  on  trial  at  Special  Term.  This  action  was 
brought  to  foreclose  a  lien  for  $16,958.38,  the  balance 
of  a  deposit  of  $18,500  given  by  plaintiff  to  secure  its 
compliance  with  the  terms  of  a  lease  of  a  theatre  in 
premises  on  Boston  road,  borough  of  The  Bronx,  New 
York  city.  On  July  24,  1913,  defendant  Weissager  Com- 
pany, as  landlord,  and  plaintiff,  as  tenant,  entered  into 
a  lease  of  the  theatre  in  a  building  to  be  erected  by  the 
landlord  on  Boston  road,  for  the  term  of  twenty-one 
years  after  completion.  The  plaintiff  went  into  possession 
of  the  theatre  on  March  1,  1914.  On  April  9,  1914,  the 
Weissager  Company,  assigned  the  lease  to  the  Haflfen 
Company.  On  December  9,  1914,  the  plaintiff  was  dis- 
possessed on  a  warrant  duly  issued  in  summary  proceed- 
ings brought  against  it  by  the  Haffen  Company  for 
failure  to  pay  the  November,  1914,  rent.  The  plaintiff 
in  this  action  alleged  that  after  such  dispossession,  and 
in  December,  1914,  the  Haffen  Company  "  in  its  own 
name  and  behalf  and  for  its  own  benefit,  and  not  as 
agent  for,  nor  in  the  name  of,  nor  for  the  benefit  of 
plaintiff, ''  entered  into  a  lease  with  an  unknown  person 
of  the  demised  premises  "  upon  different  covenants,  terms 
and  conditions,  and  for  a  longer  term  than  provided '' 
for  in  plaintiff's  lease;  that  said  new  lessee  duly  entered 
into  possession  of  the  demised  premises;  and  that  "  by 
reason  thereof  plaintiff  was  discharged  and  released  of 
and  from  any  and  all  UabiUty  "  under  its  lease,  ''  and 
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thereupon  terminated  and  rescinded "  the  same,  and 
became  entitled  to  the  return  of  the  deposit,  less  rent 
for  November,  1914.    Defendants  denied  these  allegations. 

7.  Maurice  Wormser,  Leon  Laski  and  Gerald  B.  Rosen- 
heim for  appellant. 
Max  Monfried  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  Crane  and  Andrews,  JJ. 


Mary  F.  Springsteen,  Appellant,  v.  Walter  F.  Spring- 
steen et  al.,  Respondents. 

Springsteen  v.  Springsteen^  172  App.  Div.  605,  affirmed. 
(Submitted  November  22,  1918;  decided  December  10,  1918.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  June  12,  1916,  modifying  and  affirming  as  modi- 
fied a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term  in  an 
action  for  the  admeasurement  of  dower.  The  question 
was:  If  a  widow,  rather  than  a  stranger,  is  given  a  life 
estate  in  specific  real  estate,  does  that  fact  prevent  her 
from  collecting  her  dower  in  the  same  property,  payable 
out  of  either  the  specific  real  estate  or  the  personalty? 
The  Special  Term  held  that  plaintiff  had  a  Ufe  estate 
and  also  a  dower  interest  which  she  was  entitled  to 
collect  by  a  sale  of  the  equity  {i.  e.,  the  fee  subject  to 
the  life  estate),  and  if  enough  was  not  realized  from  that 
source,  to  collect  the  deficit  from  the  residuary  estate 
(personalty).  The  Appellate  Division  modified  the  decree 
by  holding  that  while  plaintiff  was  entitled  to  both  the 
life  estate  and  the  dower,  they  were  co-existent,  and  the 
dower  could  not  be  collected  from  any  source. 

Alexander  S.  Bacon  for  appellant. 
Edward    D.     Kenyan    and    Frank    W.    Harris    for 
respondents. 
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Judgment  aflSrmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  Crane  and  Andrews,  JJ. 


The  People  of  the  State  op  New  York,  Respondent, 

V.  Joseph  Gregory,  Appellant. 

People  V.  Gregory,  178  App.  Div.  930,  affirmed. 

(Ai^ed  November  25,  1918;  decided  December  10,  1918.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  May  11, 1917,  which  affirmed  a  judgment  rendered 
at  a  Trial  Term  for  the  county  of  Kings  upon  a  verdict 
convicting  the  defendant  of  the  crime  of  compulsory 
prostitution  of  women. 

David  F.  Pricey  George  W.  Martin  and  Abraham 
Kesselman  for  appellant. 

Harry  E.  Levris,  District  Attorney  {Harry  G.  Anderson 
and  Ralph  E.  Hemstreet  of" counsel),  for  respondent. 

Judgment  affirmed;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound,  McLaughlin  and  Andrews,  JJ. 


Assets  Collecting  Company,  Appellant,  v.  Samuel  J. 
Goldsmith  et  al..  Defendants,  and  Emanuel  J.  Myers 
et  al..  Respondents. 

.    Assets  Collecting  Co.  v.  Myers,  170  App.  Div.  265,  affirmed. 
(Ars^ued  November  25,  1918;  decided  December  10,  1918.) 

Appeal  from  a  judgment,  entered  January  19,  1916, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  which  reversed 
an  order  of  Special  Term  denying  a  motion  by  defendants 
for  judgment  on  the  pleadings  and  granted  said  motion. 
The  action  was  brought  to  recover  damages  for  the 
alleged  malicious  prosecution  of  a  bankruptcy  proceeding 
in  the  United  States  District  Court  for  the  Southern 
District  of  New  York  to  have  Otto  Heinze  &  Co.,  as 
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copartners  and  the  individual  members,  adjudicated 
involuntary  bankrupts,  and  of  which  cause  of  action 
plaintiff  claimed  to  be  the  assignee  by  divers  mesne 
assignments. 

Lawrence  E.  Brovm  and  Ferdinand  E.  M.  BuUowa  for 
appellant. 

Louis  Marshall^  Emamiel  J.  Myers  and  Gordon  S.  P. 
Kleeberg  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound  and  Andrews,  JJ.    Not  sitting:  McLaughlin,  J. 


S.  Shanken  Metal  Ceiling  Company,  Inc.,  Respond- 
ent, V.  Fort  Masonry  Company  et  al..  Respondents, 
and  Samuel  Rabinowitz  et  al..  Appellants. 

S,  Shanken  Metal  Ceiling  Co.  v.  Fort  Masonry  Co,j  174  App.  Div. 
856,  afi&rmed. 

(Argued  November  25,  1918;  decided  December  10,  1918.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  June  20,  1916,  affirming  a  judgment  in  favor 
of  plaintiff  and  defendant,  respondent,  entered  upon  a 
decision  of  the  Bronx  County  Court  at  a  Trial  Term 
without  a  jury  in  an  action  to  foreclose  a  mechanic's 
lien.  Plaintiff  was  a  subcontractor  of  the  defendant 
Fort  Masonry  Company  which  by  its  answer  set  up  a 
claim  for  foreclosure  of  a  mechanic's  hen  filed  by  it.  The 
answer  of  the  defendants,  appellants,  the  owners,  denied 
that  the  general  contractor  had  substantially  performed 
its  contract  and  as  a  separate  defense  alleged  the  execution 
by  said  contractor  of  an  agreement  of  indemnity  which 
it  had  failed  to  perform. 

Emil  Weitzner  and  David  Sleekier  for  appellants. 
Louis  Weinberger  for  plaintiff,  respondent. 
Bernard  Gordon  and   William  Jasie  for  defendants, 
respondents. 
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Judgment  afiirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound  and  Andrews,  JJ.    Not  sitting:  McLaughlin,  J. 


Albert  B.  Gross  et  al.,  Copartners  under  the  Firm 
Name  of  Gross,  Engel  &  Co.,  Respondents,  v.  Arthur 
Mendel  et  al..  Copartners  under  the  Firm  Name  of 
Albert  Mendel  &  Co.,  Appellants. 

Gross  V.  Mendel,  171  App.  Div.  237,  affirmed. 

(Argued  November  25,  1918;  decided  December  10,  1918.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  April  18,  1916,  modifying  and  affirming  as  modi- 
fied a  judgment  in  favor  of  plaintiffs  entered  upon  a 
decision  of  the  court  at  a  Trial  Term  without  a  jury. 
Plaintiffs  sought  to  recover  from  defendants  upon  three 
causes  of  action  wherein  they  set  forth  in  substance  that 
on  April  15,  1914,  defendants,  at  London,  England, 
accepted  a  bill  of  exchange  drawn  by  and  payable  to 
plaintiffs  at  Leipsig,  Germany,  on  August  15,  1914,  in 
the  sum  of  7,000  marks  (German  money) ;  that  on  Febru- 
ary 24,  1914,  defendants  likewise  accepted  a  bill  of 
exchange,  drawn  by  and  payable  to  plaintiffs  at  the 
same  place  on  September  30,  1914,  in  the  sum  of  8,000 
marks;  that  on  April  22,  1914,  defendants  accepted  a 
third  bill  of  exchange,  similarly  drawn  and  payable  at 
the  same  place  on  December  31,  1914,  in  the  sum  of 
2,000  marks.  It  was  alleged,  in  respect  of  these  three 
bills,  that  they  were  not  paid  when  presented  therefor 
at  Leipsig  and  were  thereupon  protested  at  a  varjdng 
expense  to  plaintiffs.  The  question  Utigated  was  as  to 
the  rate  of  exchange  which  should  be  the  measure  of 
defendants'  UabiUty.  They  contended  that  the  rate  of 
exchange  existing  at  the  time  of  the  trial  should  govern. 
The  Appellate  Division  held  as  a  matter  of  law  that 
all  of  said  bills  of  exchange  were  to  be  converted  into 
money  of  the  United  States  at  the  rate  of  exchange 
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between  Leipsig  and  New  York  prevailing  at  the  time 
of  maturity  of  each  of  said  bills  of  exchange. 

James  Garfield  Moses  for  appellants. 
Benjamin  Berger  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Cabdozo, 
Pound  and  Andrews,  JJ.    Not  sitting:  McLAUomjN,  J. 


Gilbert  O.  Smith,  Appellant,  v.  Elijah  Osterhoxjt, 

Respondent. 

Smith  V.  OaterhoiUj  173  App.  Div.  912,  affirmed. 
.  (Argued  November  26,  1918;  decided  December  10,  1918.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  April  6,  1916,  aflSrming  a  judgment  in  favor  of 
defendant  entered  upon  a  decision  of  the  court  at  a 
Trial  Term  without  a  jury  in  an  action  to  compel  specific 
performance  of  a  contract  to  purchase  real  property. 
The  answer  set  up  as  a  separate  defense  that  the  execution 
of  the  contract  was  induced  by  certain  false  and  fraudu- 
lent representations,  and  a  counterclaim  for  the  return 
of  a  sum  paid  by  defendant  on  the  signing  of  the  contract, 
on  the  ground  that  it  was  obtained  from  the  defendant 
by  means  of  false  and  fraudulent  representations. 

Harry  N.  Selvage  for  appellant. 
Caleb  H.  Baumes  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound,  McLaughlin  and  Andrews,  J  J. 


Domini  CK  Sprada,  Respondent,  v.  International  Rail- 
way Company,  Appellant. 

Sjfrada  v.  InternaHonal  Railway  Co.,  173  App.   Div.  1003,  affirmed. 
(Ai^ed  November  26.  1918;  decided  December  10,  1918.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department. 
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entered  June  5,  1916,  afltaning  a  judpnent  in  favor  of 
plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  personal  injxmes  alleged  to  have  been  sustained  by- 
plaintiff  through  the  negligence  of  defendant.  The  com- 
plaint alleged  that  prior  to  the  12th  day  of  April,  1913, 
the  defendant  negUgently,  wrongfully  and  imlawfully 
placed,  constructed  and  maintained  an  obstruction  in 
Broadway  near  Sobieski  street,  consisting  of  earth,  dirt, 
ashes  and  other  material  three  feet  high,  ten  feet  long 
and  six  feet  wide  between  the  tracks  and  the  curb  on 
the  north  side  of  the  street,  constituting  a  nuisance  and 
menace  to  the  people  using  this  street  and  was  a  wrongful 
and  unlawful  obstruction  therein;  that  on  the  12th  day 
of  April,  1913,  plaintiff  was  driving  westerly  on  Broadway 
in  a  prudent  manner  when  the  horse  he  was  driving 
became  frightened  and  ran  away  and  over  this  pile  of 
dirt  and  threw  plaintiff  to  the  pavement,  fracturing  his 
right  leg. 

Harold  S.  Brown  for  appellant. 
La  Fay  C.  Wilkie  for  respondent. 

Judgment  aflSrmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound  and  McLaughlin,  JJ.    Not  sitting:  Andrews,  J. 


Henry  W.  Bridges,  Respondent,  v.  Brooklyn  Union 

Gas  Company,  Appellant. 

Bridges  v.  Brooklyn  Union  Gas  Co.,  174  App.  Div.  907,  afiOrmed. 
(Argued  November  27,  1918;  decided  December  10,  1918.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  July  17,  1916,  aflBrming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict.  The  action  was 
brought  to  recover  for  certain  legal  services  rendered  by 
plaintiff,  an  attorney,  to  defendant  in  an  attempt  to 
bring  about  a  settlement  of  certain  certiorari  proceedings 
then  pending  to  test  the  special  franchise  tax  assessment 
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against  defendant  for  the  years  1906,  1907,  19Q8  and 
1909.  The  answer  put  m  issue  the  perfonnance  of  the 
services  as  enumerated  in  the  complaint,  and  their  value. 
As  an  afl&rmative  defense,  defendant  alleged  that  it  had 
agreed,  through  its  agent,  to  give  plaintiff  a  retainer, 
but  that  plaintiflf  should  receive  no  further  compensation 
unless  he  succeeded  in  effecting  a  reduction  in  the  assess- 
ments in  question  to  an  amount  corresponding  relatively 
to  the  reduction  that  had  been  secured  in  the  case  of 
the  Consolidated  Gas  Company,  in  which  plaintiff  had 
previously  been  employed,  and  in  effecting  a  settlement 
of  the  Newtown  Gas  Company's  claims  against  the  city 
for  gas  suppUed,  and  that,  in  case  plaintiff  should  succeed 
in  bringing  about  these  results,  any  further  compensation 
to  him  should  be  determined  by  its  agent,  in  his  absolute 
discretion.  It  was  further  alleged  that  plaintiff  wholly 
failed  to  effect  such  settlements,  and  that  the  agent  had 
decided  plaintiff  was  not  entitled  to  any  compensation 
beyond  the  retainer  already  paid  to  him. 

Herbert  C.  Smyth  for  appellant. 
William  N.  Cohen  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound  and  Andrews,  JJ.    Not  sitting:  McLaughlin,  J. 


Hudson  Navigation  Company,  Appellant,  v.  The  Union 
Trust  Company  of  Albany,  New  York,  et  al.. 
Respondents. 

Hudson  Navigation  Co,  v.  Union  Trust  Co,,  183  App.  Div.  192- 
appeal  dismissed. 

(Submitted  December  2,  1918;  decided  December  10,  1918.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  third 
judicial  department,  entered  June  12,  1918,  imanimously 
affirming  a  judgment  in  favor  of  defendants  entered  upon 
a  dismissal  of  the  complaint  by  the  court  at  a  Trial 
Term  without  a  jury. 
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The  motion  was  made  upon  the  grounds  that  an  appeal 
did  not  he  as  of  right  to  the  Court  of  Appeals  and  that 
permission  to  appeal  had  not  been  obtained. 

Arthur  L.  Andrews  and  Thomas  S.  Fagan  for  motion. 
Stuart  G.  Gibboney  and  Joseph  Diehl  Fackenthal  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


William  J.  Maxwell,  Respondent,  v.  Henry  L.  Marsh 

et  al.,  Appellants. 

MaxiceU  v.  Marsh,  173  App.  Div.  1003,  affirmed. 

(Argued  November  20,  1918;  decided  December  13,  1918.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  tJie  Supreme  Court  in  the  fourth  judicial  department, 
entered  June  1,  1916,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict.  The  complaint  alleged 
that  prior  to  and  at  the  time  of  the  commencement  of 
tibe  action,  the  defendants  were  engaged  in  conducting 
a  retail  store  for  the  sale  of  meats  and  provisions  which 
were  intended  to  be  used  as  food,  located  in  Rochester. 
The  plaintiff,  as  a  customer,  came  to  this  store  on  Decem- 
ber 2,  1913,  and  purchased  a  quantity  of  meat  to  be 
used  as  food,  and  which  was  used  as  food  by  this  plaintiff 
and  his  family,  and  it  is  contended  that  this  meat  was 
unwholesome  and  unfit  for  human  food  and  that  the 
plaintiff  became  poisoned  from  its  use  and  suffered 
damages.  The  action  was  tried  on  the  theory  that  upon 
the  sale  of  such  meat,  under  the  circumstances  of  the 
case,  there  was  an  implied  warranty  that  it  was  at 
the  time  of  its  sale  wholesome  and  fit  for  human 
consumption. 

P.  Chamberlain  for  appellants. 
D.  W.  Forsyth  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  Crane  and  Andrews,  JJ. 
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Lawrence  E.  Brown,  as  Substituted  Trustee  under  the 
Will  of  Agnes  H.  Robinson,  Deceased,  Respondent, 
V.  Charles  A.  Robinson,  Individually  and  as  Trustee 
under  the  Will  of  Agnes  H.  Robinson,  Deceased, 
et  aL,  Respondents,  and  Eagle  Insttrance  Company 
of  London,  England,  Appellant. 

(Submitted  December  9,  1918;  decided  December  13,  1918.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs 
and  necessary  printing  disbursements.  (See  224  N.  Y. 
301.)  

Standard  Sand  and  Gravel  Company,  Respondent,  v. 
The  City  of  New  York  et  aL,  Defendants. 

The  Royal  Company  of  New  York,  Appellant  and 
Respondent,  and  Fredenburg  &  Lounsbury, 
Respondent. 

(Submitted  December  9,  1918;  decided  December  13,  1918.) 

Motion  to  amend  remittitur  denied.  (See  224  N.  Y. 
687.)  

The   Travelers   Insurance   Company,   Appellant,   v. 
Louis  Padula  Company,  Incorporated,  Respondent. 

(Submitted  December  9,  1918;  decided  December  13,  1918.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs 
and  necessary  printing  disbursements.  (See  224  N.  Y. 
397.)  

Ida  G.  Trumbull,  Respondent,  v.  Thomas  E.  Bombard, 

Appellant. 

Trumbull  v.  Bombard,  171  App.  Div.  700,  affirmed. 
(Argfued  November  22,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  March  15,  1916,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  at  a 
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Trial  Term  without  a  jury.  Plaintiff  leased  to  defendant 
certain  premises  with  an  option  to  purchase  at  a  stated 
price  and  the  defendant  entered  into  possession.  During 
the  term  of  the  lease  a  fire  occurred  which  practically 
destroyed  the  building  and  the  lessor  collected  insurance 
thereon.  The  lessee  thereupon  notified  the  lessor  that 
he  elected  to  exercise  his  option  to  purchase  and  that 
he  would  retain  possession  as  purchaser,  but  offered  to 
pay  only  the  difference  between  the  amount  of  insurance 
collected  and  the  agreed  price.  The  lessor  refused 
to  accept  less  than  the  full  amount  of  the  agreed  price 
and  brought  this  action  to  recover  rent. 

Arthur  S.  Hogue  for  appellant. 
C.  J.  Vert  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  Crane  and  Andrews,  JJ. 


Christopher  Boyle,  Appellant,  v.  Mallory  Steam- 
ship Company,  Respondent. 

Boyle  V.  MaUary  Steamship  Co,,  173  App.  Div.  936,  affirmed. 
(Argued  November  27,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  April  20,  1916,  aflSrming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term  in  an  action  to  recover  for 
personal  injuries  alleged  to  have  beep  sustained  by 
plaintiff  through  the  negUgence  of  defendant.  The 
complaint  alleged  that  while  plaintiff  was  a  passenger 
on  one  of  defendant's  vessels  it  negligently  permitted 
soot  and  cinders  to  be  emitted  from  the  ^moke  stack  and 
that  a  particle  entering  plaintiff's  eye  caused  inflamma- 
tion resulting  in  loss  of  sight. 

William  Van  Wyck  and  William  F,  Purdy  for  appellant. 
Henry  M.  Hewitt  and  James  A.  Hatch  for  respondent. 
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Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Cardozo, 
McLaughlin  and  Andrews,  J  J.  Dissenting:  Hog  an 
and  Pound,  JJ.  

Charles  Cranford,  Appellant,  v.  Brooklyn  Heights 

Railroad  Company,  Respondent. 

Cranford  v.  Brooklyn  Heights  R.  R.  Co.,  168  App.  Div.  457,  affirmed. 
(Argued  December  2,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  January  27,  1916,  modifying  and  affirming  as 
modified  a  judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  at  a  Trial' Term  without  a  jury. 
Plaintiff  entered  into  a  contract  with  defendant  involving 
the  lowering  of  part  of  its  right  of  way,  the  building 
of  retaining  walls  and  the  relocation  of  its  tracks.  The 
contractor  sued  upon  four  causes  of  action,  alleging 
substantial  completion,  and  demanding  upon  cause  1  for 
work  done  and  certified  under  the  contract  the  sum  of 
$54,235.92;  upon  cause  2  for  work  done  under  the  con- 
tract and  not  certified  the  sum  of  $18,879.91 ;  upon  cause 
3  for  damages  for  breach  of  contract  prior  to  August  31, 
1906,  the  sum  of  $14,254.70;  and  upon  cause  4  for 
damages  for  breach  of  contract  subsequent  to  August  31, 
1906,  the  sum  of  $97,295.04..  Defendant  joined  issue  on 
the  allegations  of  the  complaint  and  set  up  a  counterclaim 
for  $93,904.66  for  labor  and  materials  furnished.  Plain- 
tiff duly  replied*  joining  issue  upon  the  counterclaim. 

Edward  M.  Grout  and  James  F.  Mc  Kinney  for  appellant. 
John  L.    Wells f    Charles   A.    Woody   and    George    D. 
Yeomans  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Cuddeback,  Hogan, 
McLaughun     and     Crane,     JJ.    Taking     no     part: 

COLUN,  J. 
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Sidney    Blumenthal    &    Company,    Respondent,    v. 
Bernard  Radow  et  al.,  Appellants. 

Blumenthal  &  Co,  v.  Radow,  173  App.  Div.  968,  affirmed. 
(Submitted  December  3,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  May  31,  1916,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  in  an  action  to  recover  for 
an  alleged  breach  of  contract.  The  complaint  alleged 
that  defendants  entered  into  a  written  contract  whereby 
they  agreed  to  purchase  from  the  plaintiff  certain  goods 
at  an  agreed  price ;  that  part  of  the  goods  were  delivered 
but  that  defendants  refused  to  acciept  or  pay  for  the 
balance.  Defendants  contended  that  the  contract  sued 
upon  lacked  elements  of  mutuafity  and  definiteness  and 
that  plaintiff  by  demanding  advance  pajrments  and  failing 
to  deliver  goods  breached  the  contract  so  as  to  relieve 
defendants  from  liabiUty. 

G.  A.  McLaughlin  for  appellants. 
Laurence    Arnold    Tamer,    Ev^gene    Blumenthal    and 
Datrid  Levy  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cuddeback, 
HoGAN  and  Crane,  J  J.    Not  sitting:  McLaughlin,  J. 


American  Bonding  Company  of  Baltimore,  Respond- 
ent, V.  George  T.  Kelly,  Appellant. 

American  Bonding  Co,  of  Baltimore  v.   KeUy,  172  App.  Div.  437, 
affirmed. 

(Submitted  December  3,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  June  3,  1916,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court 
in  an  action  to  recover  premiums  alleged  to  be  due 
on  a  guaranty  bond  entered  into  by  the  plaintiff  guarantee- 
41 
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ing  performance  by  defendant  of  a  building  contract. 
The  complaint  alleged  that  defendant  agreed  '*  in  writing  " 
to  pay  "  each  year  during  the  period  when  said  bond 
should  be  in  force,  a  premium  of  $346.44;  that  said  bond 
is  still  in  force  and  plaintiff  still  liable  upon  said  bond," 
and  asked  for  a  judgment  for  premiums  which  became 
due  July  19,  1912,  and  July  19,  1913.  The  answer 
alleged  that  the  written  contract  called  for  the  payment 
of  only  $346.44,  which  amount  had  been  paid,  and 
denied  the  other  allegations  of  the  complaint. 

George  W.  Elkins  for  appellant. 
James  A.  Hughes  for  respondent. 

Judgment  affirmed,  with  costs;  no  opmion. 
Concur:   HiscacK,  Ch.  J.,  Chase,  Collin,  Cudde- 
BACK,  HoGAN,  McLaughun  and  Crane,  J  J. 


Flora  L.  Vose,  Respondent,  v.  Joseph  C.  Conkling 

et  al..  Appellants. 

Vose  V.  Conkling^  174  App.  Div.  892,  affirmed. 
(Argued  December  3, 1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  June  28,  1916,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  in  an  action  brought  under  section  101 
of  the  Decedent  Estate  Law  by  the  plaintiff  claiming  to 
be  a  creditor  of  Maria  L.  Conkling  who  died  testate  in 
1909,  to  recover  from  the  defendants  as  her  devisees  the 
amount  of  two  deficiency  judgments  entered  on  the  fore- 
closure of  mortgages. 

Edgar  J.  Nathan  and  Alfred  H.  Cumbers  for  appellants. 

John  Brooks  Leavitt  and  N.  Otis  Rockwood,  for 
respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Colun,  Cuddb- 
BACK,  HoQAN,  McLaughlin  and  Crane,  JJ. 
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Isidore  Brownfield,  as  President  of  Local  Union  No. 
4,  United  Garment  Workers  op  America,  Respond- 
ent, V.  Louis  Simon,  as  President  of  New  York 
Clothing  Cutters,  liOCAL  Union  No.  4,  Appellant. 

Brownfield  v.  Simon,  174  App.  Div.  872,  affirmed. 
(Submitted  December  3,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  July  6,  1916,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  determining  that  plaintiff  was  the  owner  of 
and  entitled  to  the  possession  of  the  funds  on  deposit 
with  the  Manhattan  Savings  Institution  in  the  name  of 
New  York  Clothing  Cutters,  Local  Union  No.  4.  In 
1915  Local  Union  No.  4,  United  Garment  Workers  of 
America  had  about  1,600  members.  About  three- 
fourths  of  said  membership  decided  to  afiiUate  with  the 
Amalgamated  Clothing  Workers  of  *  America.  The 
remaining  one-fourth  continued  their  aflfiliation  with  the 
United  Garment  Workers  and  elected  new  officers.  The 
question  was  as  to  which  was  the  owner  of  the  property 
of  the  original  association. 

Morris  Hillquit  for  appellant. 

Nathan  Waxman,  Max  D.  Steuer  and  H.  Danziger  for 
respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Chase,  Collin,  Cudde- 
back,  Hogan  and  Crane,  JJ.    Not  sitting:   McLaugh- 

UN,  J. 

Oscar  M.  Hayman  et  al..  Appellants,  v.  Canton  Art 

Metal  Company,  Respondent. 

Hayman  v.  Canton  Art  Metal  Co.,  174  App.  Div.  923,  affirmed. 
(Argued  December  3,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment,  entered  July  12,  1916,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
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in  the  fourth  judicial  department,  reversing  a  judgment 
in  favor  of  plaintiffs  entered  upon  a  verdict  diregted  by 
the  court,  and  directing  a  dismissal  of  the  complaint. 
The  action  is  brought  to  recover  damages  for  an  alleged 
breach  of  contract  of  sale.  The  complaint  alleged  that 
on  March  3,  1915,  plaintiffs  and  defendant  entered  into  a 
contract  whereby  defendant  agreed  to  sell  and  deUver 
31,346  pounds  of  zinc  spelter  and  6,760  pounds  of  zinc 
dross  at  eight  and  three-quarters  cents  per  pound,  deUvery 
to  be  forthwith,  a  certified  check  for  $1,000  to  be  mailed 
by  plaintiffs  forthwith  and  the  balance  to  be  paid  there- 
after; that  plaintiffs  performed  the  agreement  on  their 
part,  but  that  defendant  refused  to  perform.  The 
answer,  after  a  denial,  as  a  further  defense  alleged  that 
any  pretended  agreement  of  sale  was  not  in  writing  and 
was  void  under  the  Statute  of  Frauds. 

Vernon  Cole  for  appellants. 

D.  N.  McNaughton  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Cuddeback  and 
McLaughun,  JJ.  Dissenting:  Collin,  Hogan  and 
Crane,  JJ. 

Henry  L.  de  Caumont  et  al.,  Appellants,  v.  Trustees 
OF  Roman  Catholic  Church  of  St.  Louis  et  al., 
Respondents. 

de  Caumont  v.  Trustees,  R.  C,  Church  of  St.  Louis,  174  App.  Div. 
902,  affirmed. 

(Argfued  December  3,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  June  16,  1916,  aflfirming  a  judgment  in  favor  of 
defendants  entered  upon  a  dismissal  of  the  complaint  by 
the  court  on  trial  at  Special  Term  in  an  action  of  eject- 
ment. The  complaint  alleged  that  on  and  prior  to 
January  1,  1829,  one  Louis  LeCouteulx  was  the  owner 
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of  the  premises  in  question ;  that  on  that  date  he  and  his 
wife  executed  and  delivered  to  John  DuBois,  Roman 
Catholic  bishoj)  of  New  York,  a  conveyance  of  the 
premises,  which  is  set  forth  in  the  complaint  in  totidem 
verbis  and  to  which  more  particular  reference  will  be  made ; 
that  the  conveyance  conveyed  merely  a  life  estate  to 
the  said  bishop;  that  Louis  LcCouteulx  died  in  1840, 
leaving  Pierre  Alphonse  LeCouteulx  as  residuary  legatee 
under  his  will,  the  residuary  estate  including  the  reversion 
in  the  lands  covered  by  said  conveyance;  that  Bishop 
DuBois  died  in  1842  and  that  the  plaintiffs  are  the  sole 
heirs  of  Pierre  jUphonse  LeCouteulx  and,  therefore, 
entitled  to  possession  of  the  premises  sought  to  be 
recovered.  The  answer  q^dmitted  the  execution  of  the 
conveyance  alleged  in  the  complaint,  the.  death  of  Louis 
LeCouteulx  in  1840  and  of  Bishop  DuBois  in  1842,  the 
death  of  Pierre  Alphonse  LeCouteulx  and  defendants' 
possession  of  the  premises.  It  denied  that  Bishop 
DuBois  had  only  a  life  estate  in  the  property,  the  owner- 
ship of  the  premises  by  Pierre  Alphonse  LeCouteulx  at 
any  time  and  the  ownership  of  the  premises  by  the 
plaintiffs  and  their  right  to  possession.  It  further  set 
up  title  by  adverse  possession. 

Edward  C.  Randall,  Benjamin  S.  Dean  and  Donald 
Harper  for  appellants. 

George  Clinton,  Jr.,  for  respondent. 

Judgment  aflBrmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Collin,  Hogan, 
McLaughlin  and  Crane,  JJ.     Taking  no  part:   Cudde- 

BACK,  J. 

Julius    Bischofsky,    Respondent,    v.    Ignatz    Wohl, 

Appellant. 

Bischofsky  v.  Wofd,  174  App.  Div.  890,  afifirmed. 
(Argued  December  4,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department. 
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entered  July  7,  1916,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  in  an  action  to  compel 
specific  performance  of  a  contract  to  sell  real  property  or 
for  damages.  Defendant's  title  was  traced  back  to  a 
deed  from  one  Eggert  who  went  into  bankruptcy  while 
seiized  of  the  premises  and  nine  years  before  he  conveyed 
to  appellant's  predecessor  in  interest.  Eggert's  petition 
in  bankruptcy  did  not  disclose  his  ownership  of  the 
premises  and  the  trial  court  held  that  his  estate  might  still 
be  reopened  by  the  Federal  court  and  that  the  possibiUty 
that  it  might  be  reopened  rendered  title  immarketable. 

Harry  Percy  David  for  appellant. 
Earl  J.  Helmick  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Chase,  Collin,  Cuddeback,  Hogan  and 
McLaughun,  JJ.  Dissenting:  Hiscock,  Ch.  J.,  and 
Crane,  J. 

William  C.  Gray,  as  Receiver  of  Rochester,  Corning 
AND  Elmira  Traction  Company,  Appellant,  v.  Otto  C. 
Heinze  et  al.,  Respondents. 

Gray  v.  Heime,  174  App.  Div.  924,  affirmed. 

(Argued  December  4,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  August  28,  1916,  aflfirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  dismissal  of  the  complaint 
by  the  court  on  trial  at  Special  Term  in  an  action  against 
former  directors  of  the  Rochester,  Corning  and  Elmira 
Traction  Company,  to  require  them  to  account  for 
money  of  the  corporation  which  the  complaint  alleges  was 
taken  and  withdrawn  from  the  corporation  and  paid  to 
and  received  by  the  defendants  Heinze  and  Schultze 
and  converted  by  them  to  their  own  use  pursuant  to  an 
alleged  conspiracy  entered  into  between  all  the  defendants. 

Abraham  Benedict  and  Harlan  W.  Rippey  for  appellant. 


N.  Y.  Rep.]  MEMORANDA.  647 

Daniel  P.  Hays,  Edwin  D.  Hays,  Wales  F.  Severance, 
Louis  H.  Moss  and  Gaston  Rosensteil  for  respondents. 

Judgment  aflfirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Collin,  Cudde- 
BACK,  HoGAN,  McLaughun  and  Crane,  JJ. 


Herman  Fallert,  as  Administrator  of  Herman  W. 
Fallert,  Deceased,  Appellant,  v.  Massachusetts 
Bonding  and  Insurance  Company,  Respondent, 
Impleaded  with  Another. 

FaUert  v.  Massachusetts  Banding  &  Ins,  Co,,  172  App.  Div.  600, 
affirmed. 

(Argued  December  4,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  entered  May  12,  1916,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  first  judicial  department,  reversing  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  directed  by 
the  court,  and  directing  a  dismissal  of  the  complaint. 
A  contractor  in  the  city  of  New  York  as  a  condition  to  a 
license  to  use  explosives  furnished  a  bond  with  the 
defendant,  respondent,  as  surety  conditioned  for  the 
payment  of  any  "  loss,  damage  or  injury  resulting  to 
persons  or  property  ''  from  explosives.  Plaintiff's  intes- 
tate was  killed  September  11, 1909,  as  the  result  of  a  blast, 
and  on  January  30,  1912,  this  action  was  commenced  to 
recover  for  his  death.  The  defense  was  that  the  action 
was  not  commenced  within  two  years  after  the  accident  as 
required  by  section  1902  of  the  Code  of  Civil  Procedure. 
Plaintiff  contended  that  the  action  was  not  brought  to 
recover  under  the  statute;  that  it  was  an  action  upon  a 
bond,  under  seal,  and,  therefore,  the  plaintiff  had,  under 
section  381  of  the  Code  of  Civil  Procedure  twenty  years 
within  which  to  bring  the  action. 

Saul   Gordon,    Milton   Mayer   and   Simon   Rasch  for 
appellant. 
John  R,  Halsey  for  respondent. 
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Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cudde- 
BACK,  HoGAN  and  Crane,  J  J.  Not  sitting:  McLaugh- 
lin, J.  

Preston  B.  Seaman,  Appellant,  v.  The  Qty  op  New 

York,  Respondent. 

• 

Seaman  v.  City  of  New  York,  172  App.  Div.  740,  affirmed. 
(Argued  December  5,  1918;  decided  January  7,  1919.) 

Appeal,  by  permission,  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  June  27,  1916,  affirming  a 
judgment  in  favor  of  defendant  entered  upon  a  verdict. 
This  action  was  brought  to  recover  under  two  separate 
causes  of  action.  The  first  cause  of  action  alleged  the 
employment  in  March,  1905,  of  the  plaintiff  by  the 
defendant,  acting  by  and  through  the  president  of  the 
borough  of  Queens,  to  prepare  and  furnish  to  the  defend- 
ant all  of  the  plans  and  specifications,  etc.,  for  the  erection 
and  full  completion,  together  with  the  supervision  of  a 
combination  borough  hall  and  county  court  house  build- 
ing for  the  borough  of  Queens,  said  services  to  be  paid  for 
by  the  defendant  at  the  usual  and  customary  rates  of 
commissions  allowed  architects ;  that  plaintiff  entered  upon 
the  performance  of  this  contract  and  duly  prepared  and 
completed  all  the  preUminary  studies  and  specifications 
and  furnished  the  s?tme  to  the  defendant,  who  duly 
approved  and  accepted  the  same,  and  thereafter  the 
plaintiff  continuing  his  performance  prepared  and  com- 
pleted the  necessary  plans  and  specifications  sufficiently 
complete  to  enable  prospective  bidders  and  contractors  to 
make  reUable  estimates  upon  which  to  make  their  bids, 
and  that  said  plans  were  duly  approved,  accepted  and 
retained  by  the  defendant.  For  a  second  cause  of  action 
plaintiff  alleged  damages  for  the  refusal  of  the  defendant 
to  permit  him  to  complete  the  detailed  drawings  for  said 
building  and  supervise  its  construction.     The  defendant 
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in  its  answer  pleaded  a  general  denial  to  both  causes  of 
action  and  in  addition  set  up  the  following  separate 
defenses  to  each  cause  of  action :  First,  that  the  plaintiff 
had  been  fully  paid  by  the  defendant  each  and  every 
sum  due;  second,  that  at  the  time  plaintiff  claimed  to 
have  been  employed  pursuant  to  the  contract  specified 
in  the  complaint  he  was  in  the  employ  of  the  defendant 
as  a  draftsman  and  that  he  actually  received  his  salary 
as  such  draftsman  during  all  the  period,  which  said 
salary  was  in  full  compensation  for  all  services  per- 
formed for  the  defendant,  also  that  plaintiff  could  not 
hold  two  positions;  third,  that  there  was  no  appropriation 
and  the  contract  as  alleged  was  uUra  vires;  fourth,  that 
the  art  commission  had  rejected  the  plans. 

Nicholas  W.  Hacker  for  appellant. 
William  P.  Burr,  Corporation  Counsel  {Terence  Farley 
and  William  E.  C.  Mayer  of  counsel),  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch,  J.,  Chase,  Collin,  Cudde- 
BACK,  HoGAN,  McLaughlin  and  Crane,  JJ. 


George  C.  Andrews,  Respondent,  v.  Frank  R.  Pierson, 
as  President  of  the  Village  op  Tarrytown,  et  al., 
Appellants. 

Andrews  v.  Pierson,  174  App.  Div.  478,  affirmed. 
(Argued  December  5,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  August  4,  1916,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term  in  a  taxpayer's  action  under  section 
1925  of  the  Code  of  Civil  Procedure.  The  judgment  in 
substance  determined  that  the  resolution  of  the  board 
of  trustees  of  the  village  of  Tarrytown  adopted  on  the 
4th  day  of  January,  1916,  fixing  the  salary  of  the 
defendant  William  B.  Moorhouse  as  police  justice  for 
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the  term  commencing  January  1,  1916,  at  $1,000  per 
year,  payable  monthly,  was  absolutely  void  and  con- 
stituted a  waste  of  and  injury  to  the  estate,  funds  and 
other  property  of  the  said  village,  and  enjoined  and 
restrained  the  said  board  of  trustees  from  performing 
any  of  the  conditions  of  said  resolution,  and  from  paying 
to  said  WiUiam  B.  Moorhouse  as  poUce  justice  any 
salary  in  excess  of  fifty-five  dollars  per  month  during  his 
term  of  office  of  fom*  years,  and  restrained  and  enjoined 
said  William  B.  Moorhouse  from  collecting  for  his 
salary  as  police  justice  during  his  term  of  office  any 
sum  in  excess  of  fifty-five  dollars  per  month  as  provided 
by  resolution  of  the  board  of  trustees  of  said  village  of 
Tarrytown  adopted  December  12,  1911. 

Hygh    A.    Thornton    and    Clarence    S.    Davison    for 
appellants. 
George  C.  Andrews  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Colun,  Cudde- 
BACK,  HoGAN,  McLaughlin  and  Crane,  JJ. 


City  of  Syracuse,  Respondent,  v.  Onondaga  County 
Savings  Bank,  Appellant,  Impleaded  with  Others. 

City  of  Syracuse  v.  Onondaga  Co.  Sau.  Bank,  174  App.  Div.  902, 
affirmed. 

(Submitted  December  6,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  September  26,  1916,  afBrming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term.  The  action  was  brought  by 
the  plaintiff  for  the  foreclosure  of  the  general  city  tax  of 
the  city  of  Syracuse  for  the  year  1908,  assessed  against  the 
defendant,  the  Onondaga  County  Savings  Bank,  as 
the  owner  of  two  vacant  lots  in  said  city.  The  reUef 
sought  was  the  sale  of  the  lots  and  a  judgment  against 
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the  Onondaga  County  Savings  Bank  for  any  deficiency 
on  account  of  the  general  city  tax  of  1908,  and  all  other 
taxes  and  loQal  improvement  assessments  which  had 
been  levied  or  assessed  subsequent  to  the  tax  upon 
which  this  action  is  brought.  The  question  was  whether 
under  chapter  385  of  the  Laws  of  1911  the  defendant 
Onondaga  County  Savings  Bank  was  personally  liable 
for  a  local  improvement  assessment  so  as  to  warrant  a 
deficiency  judgment  for  the  amount  thereof. 

Harold  Stone  for  appellant. 

Stewart  F.  Hancock j  Corporation  Counsel,  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Collin,  Cudde- 
BACK,  HoGAN,  McLaughlin  and  Crane,  J  J. 


Morris  Syrkin,  Appellant,  v.  Irving  Kesner  et  al., 

Respondents. 

Syrkin  v.  Kesner,  175  App.  Div.  321,  afiftrmed. 
(Submitted  December  6,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment,  entered  December  7,  1916, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict  and 
directing  a  dismissal  of  the  complaint.  The  action 
was  brought  upon  a  jail  limit  undertaking  executed  by- 
defendants  whereby  it  was  provided  that  defendant 
Kesner  should  not  go  without  the  liberties  of  the  county 
of  New  York  until  discharged.  Thereafter  on  June  15, 
1914,  it  was  alleged  Kesner  was  seen  in  the  county  of 
Bronx.  The  trial  court  denied  defendants'  motions  to 
dismiss  the  complaint,  made  upon  the  ground  that  it 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
defendants*  contention  being  that  on  said  June  15, 
1914,  the  jail  liberties  of  New  York  coimty  included 
Bronx  county,  and  that,  therefore,  Kesner's  presence  in 
Bronx  county  on  that  date  did  not  constitute  an  escape. 
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but  the  Appellate  Division  reversed  the  judgment  and 
dismissed  the  complaint. 

Harry  N.  Wessel  for  appellant. 
Harry    H.    Bernstein    and    Morris    M.    Becher    for 
respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Collin,  Cuddb- 
BACK,  HoGAN,  McLaughun  and  Crane,  JJ. 


Cora  Maude  Clarke,  Respondent,  v.  John  L.  Martin, 

Appellant. 

Clarke  v.  Martin,  175  App.  Div.  919,  affirmed. 
(Argued  December  9,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  November  10,  1916,  modifying  and  afiirming  as 
modified  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  in  an  action  to  recover  for  an  alleged  breach  of 
promise  to  marry.  The  complaint  alleged  a  promise  of 
marriage  in  August  or  September,  1907,  and  a  breach  by 
the  defendant  by  his  marriage  to  another  in  the  month 
of  March,  1912,  and  that  in  reUance  upon  defendant's 
promise  the  plaintiff  Uved  and  cohabited  with  the  defend- 
ant in  and  after  1907  and  up  to  the  time  of  the  defend- 
ant's marriage.  The  answer  admitted  the  defendant's 
marriage,  denied  all  of  the  other  allegations  of  the  com- 
plaint and  set  up,  as  an  affirmative  defense,  that  in  or 
about  October,  1908,  the  plaintiff  and  defendant  mutually 
agreed  to  rescind  the  contract  to  marry  and  as  a  partial 
defense  and  in  mitigation  of  damages  that  prior  to  and 
about  the  time  of  the  agreement  alleged  in  the  complaint 
and  subsequent  thereto,  the  plaintiff  accepted  money  for 
her  maintenance  and  support  from  other  men,  Hved 
in  different  apartments  in  the  city  of  New  York,  in  the 
borough  of  Manhattan  and  borough  of  Brooklyn,  under 
the  protection  of  these  men,  falsely  represented  to  the 
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defendant  the  sources  of  her  income,  associated  with  evil 
characters  and  lived  under  names  other  than  her  true  and 
proper  name. 

William  M.  Parke,  John  B.  Stanchfield  and  J.  Arthur 
Leve  for  appellant. 

Aaron  P.  Jetmore  for  respondent. 

Judgment  aflSrmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch,  J.,  Chase,  Collin,  Cudde- 
BACK,  Cardozo,  Pound  and  Andrews,  JJ. 


Annie  Crogan,  Respondent,  v.  AcmLLES  Persion,  as 
Treasurer  of  International  Hod  Carriers  and 
Building  Laborers'  Union  of  America,  Appellant. 

Crogan  v.  Persion,  173  App.  Div.  292,  affirmed. 
(Submitted  December  9,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  June  13,  1916,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court. 
The  action  was  brought  by  plaintiff  to  recover  upon 
an  alleged  contract  of  insurance  upon  the  life  of  ,her 
deceased  husband  and  as  assignee  of  ten  others  similarly 
situated.  The  alleged  death  benefits  are  for  one  hundred 
dollars  each,  to  which  plaintiff  asserted  she  was  entitled 
by  virtue  of  the  "  constitution  and  general  rules  ''  of  the 
International  Hod  Carriers  and  Building  Laborers'  Union 
of  America,  an  unincorporated  labor  union.  The  com- 
plaint alleged  the  death  of  the  members  named;  the  rela- 
tionship of  the  beneficiaries;  that  pursuant  to  the  constitu- 
tion and  general  rules  of  the  said  union  there  became  due 
and  payable  to  such  beneficiaries,  on  the  death  of  each  of 
the  said  members,  a  death  benefit  of  $100;  that  there  was 
in  the  general  fund  of  the  union  more  than  sufficient  money 
to  pay  all  claims  and  that  due  notice  and  proof  of  death 
has  been  given  and  payment  demanded  and  refused. 
The  answer  denied  all  of  the  allegations  of  the  complaint 
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except  as  to  the  existence  of  the  society  and  its  treasurer 
and  the  possession  of  suflBcient  funds  to  pay  the  claims. 
It  alleged,  as  a  separate  defense,  that  the  deceased 
m^bers  named  in  the  complaint  were  members  of  a 
subordinate  local  union,  which,  prior  to  the  dates  of  the 
several  deaths,  had  been  suspended  for  failure  to  comply 
with  the  laws  of  the  society  and  that  thereby  the  said 
members  were  susp)ended  and  debarred  from  all  benefits, 
and  as  a  further  defense  that  proofs  of  death,  due  books 
and  other  documents  in  connection  therewith  were  not 
furnished  as  required  by  the  laws  of  the  society. 

William  F.  Ashlepf  Jr.,  and  Andrew  Foulds,  Jr.,  for 
aijpellant. 

William  A.  McQiuiid  for  respondent. 

Judgment  affirmed,  with  costs;  no  opmion. 
Concur:    Hiscock,  Ch.  J.,  Chase,  Collin,  Cudde- 
BACK,  Cardozo,  Pound  and  Andrews,  JJ. 


Wolfe  M.  Spiegel,  Respondent,  v.  Benjamin  Lo wen- 
stein,  Appellant. 

Spiegel  v.  Lowenstein,  171  App.  Div.  971,  affirmed. 
(Argued  December  10,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  December  8,  1915,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
the  purchase  price  of  goods  alleged  to  have  been  sold  and 
delivered.  The  cause  of  action  was  not  denied  by  the 
answer,  but  the  defendant  set  up  a  counterclaim  for 
alleged  breach  of  agreement  to  deUver  a  quantity  of  copper 
wire  and  brass  and  bronze  turnings.  The  plaintiff  in  his 
reply  denied  the  material  allegations  of  the  counterclaim 
and  also  interposed  the  defense  of  the  Statute  of  Frauds. 

Max  D.  SieueTy  Alfred  Frankenthaler  and  /.  Maurice 
Wormser  for  appellant. 
Lewis  E.  Mosher  for  respondent. 


^ 
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Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Collin,  Cudde- 
BACK,  Cardozo,  Pound  and  Andrews,  JJ. 


Fedar  Kopances,   Respondent,   v.   Ocean   Steamship 
Company  of  Savannah,  App)ellant. 

Kopances  v.  Ocean  Steamship  Co.  of  Savannah,  175  App.  Dir.  932, 
affirmed. 

(Argued  December  10,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  December  5,  1916,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  sustained  by 
plaintiff  through  the  negligence  of  defendant,  his  employer. 
The  action  was  brought  imder  the  provisions  of  the 
Employers'  LiabiUty  Act  as  amended  by  chapter  352  of 
•the  Laws  of  1910.  Plaintiff,  while  working  as  a  long- 
shoreman at  pier  35,  North  river,  in  the  borough  of' 
Manhattan,  sustained  injury  as  a  result  of  defendant 
negligently  causing  and  permitting  a  heavy  gangplank 
or  skid  to  be  dropped  upon  his  feet,  while  he  was  in  a 
position  which  prevented  his  removing  to  a  place  of 
safety  when  the  plank  was  about  to  be  dropped.  Defend- 
ant contended  that  the  claim  asserted  on  the  trial  and 
upon  which  the  plaintiff  was  allowed  to  go  to  the  jury  was 
essentially  different  from  that  presented  in  the  notice  of 
claim  served. 

Herbert  Barry  and  John  W.  Farquhar  for  app)ellant. 
Sydney  A.  Syme  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Collin,  Cuddeback, 
Cardozo,  Pound  and  Anorews,  JJ. 
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Albert  Barber,   Appellant,   v.  W.   A.   Case   &   Son 
Manufacturing  Company,  Respondent. 

Barber  v.  Case  &  Son  Manfg,  Co,,  172  App.  Div.  942,  afifirmed. 
(Arg^ued  December  11,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  February  3,  1916,  aflSrming  a  judgment  in 
favor  of  defendant  entered  upon  a  dismissal  of  the 
complaint  by  the  court  at  a  Trial  Term.  Plaintiff 
was  the  assignee  of  several  insurance  companies  and 
sued  to  recover  the  amount  of  a  loss  by  fire  alleged  to 
have  been  caused  to  the  plant  of  the  Wood  Products 
Company  through  the  negligence  of  one  Lange,  an 
employee  of  defendant,  who  in  attempting  to  repair  a 
pipe  in  said  plant  applied  a  blow  pip)e  thereto,  thus 
igniting  alcoholic  fumes  which  were  passing  through. 
The  trial  court  held  that,  although  Lange  was  the  general 
servant  of  the  defendant,  he  was  loaned  or  hired  by  the 
Case  Manufacturing  Company  to  the  Wood  Products 
Company  for  such  services  in  his  general  line  of  copp)er- 
smith  as  the  Wood  Products  Company  should  see  fit 
to  put  him  to  work  at,  and  that  he  thereupon  became,  as 
to  that  service  so  far  as  he  was  under  the  direction  of  the 
Wood  Products  Company,  as  to  the  work  to  be  done,  and 
on  this  occasion  even  as  to  the  manner  of  the  work,  the 
servant  of  the  Wood  Products  Company. 

Vernon  Cole  for  appellant. 

Simon  Fleischmann  and  Alonzo  G.  Hinkley  for 
respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cudde- 
BACK,  Cardozo  and  Andrews,  J  J.  Not  sitting: 
Pound,  J. 
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Thomas  E.  Wing,  as  Substituted  Trustee,  Respondent, 

V.  Delevan  Smith,  Appellant. 

Wing  V.  Smith,  173  App.  Div.  57,  affirmed. 

(Arsrued  December  12,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  June  6,  1916,  affirming,  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  at  a  Trial 
Term  without  a  jury.  The  defendant  and  twenty-eight 
others,  who  severally  owned  in  the  aggregate  2,000  shares 
of  the  capital  stock  in  the  Refugio  Sjnidicate,  a  New 
Jersey  corporation,  which  was  all  the  stock  issued  at  that 
time,  entered  into  an  agreement  by  which  they  constituted 
two  of  their  number,  George  W.  McElhiney  and  Ernest 
A.  Wiltsee,  "  Syndicate  Managers,"  for  the  "purchase  of 
the  remaining  unissued  stock  of  the  corporation  aggre- 
gating 8,000  shares,  and  thereby  authorized  the  managers 
to  purchase  for  the  several  subscribers  an  amount  of  the 
imissued  stock  in  proportion  to  their  respective  holdings 
of  the  stock  theretofore  issued,  and  each  subscriber 
agreed  to  pay  his  subscription  on  call  of  the  managers 
as  therein  provided.  The  agreement  was  subsequently 
pledged  with  the  Guardian  Trust  Company,  as  trustee 
for  whoever  should  become  the  holder  of  a  note  for 
$800,000,  made  by  the  syndicate  managers  payable  to 
bearer  to  raise  money  for  the  purchase  of  said  unissued 
stock,  but  which  was  subsequently  deUvered  to  said 
Refugio  Sjnidicate  itself  for  the  stock.  The  trust  com- 
pany resigned  as  trustee  on  .September  28,  1910,  and  the 
plaintiff  became  trustee  in  its  place,  and  brought  this 
action  to  recover  the  balance  unpaid  on  defendant's 
subscription  which  was  for  $24,600,  upon  which  he  paid 
$6,150  and  the  recovery  is  for  the  balance  together  with 
interest.  The  answer  set  up  three  defenses:  Firsty 
that  the  Refugio  Sjnidicate  was  a  New  Jersey  corporation 
and  that  the  8,000  shares  of  its  stock  in  suit  were  issued  in 
consideration  of  a  note  and  not  for  money  or  property  as 
42 
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required  by  the  General  Corporation  Law.  Secondy  that 
the  Refugio  Syndicate,  a  foreign  corporation,  conducted 
business  in  the  State  of  New  York  without  the  certificate 
required  by  section  15  of  the  General  Corporation  Law 
of  this  state.  Third,  that  there  had  been  assigned 
and  transferred  in  the  city  of  New  York  2,000  shares 
of  said  stock  without  payment  of  the  tax  required  by 
chapter  241  of  the  Laws  of  1905. 

Charles  A.  Decker  for  appellant. 

Philip  Russell  and  Burt  D.  Whedon  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Colun,  Cudde- 
BACK,  Cakdozo,  Pound  and  Andrews,  JJ. 


William  H.  Greis  et  al.,  Appellants,  v.  City  of  Syracuse, 

Respondent. 

Greta  v.  City  of  Syracuse,  175  App.  Div.  910,  affirmed. 
(Argued  December  12,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  October  11,  1916,  aflfirming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  on  trial  at  Special  Term.  This  action  was 
brought  by  the  plaintiffs,  as  copartners  and  joint  owners 
of  certain  real  property  located  in  the  city  of  Syracuse, 
and  adjoining  North  State  street  and  Ash  street  as  laid 
out  on  the  map.  The  complaint  alleged  that  the  plain- 
tiffs were  m  possession  of  the  property  described  as 
Ash  street,  and  had  been  for  many  years;  that  the 
property  had  been  occupied  by  the  plaintiffs  and  their 
grantors  as  a  coal  yard  and  that  the  plaintiffs  and  their 
grantors  had  for  many  years  erected  and  maintained 
buildings  and  structures  covering  the  premises  and 
expended  large  sums  of  money  in  the  erection  and  mainte- 
nance of  the  structures  and  plants  upon  the  property. 
It  alleged  further  that  the  city  had  threatened  to  eject 
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them  from  the  property  and  demanded  judgment  that 
the  defendant,  its  oflScers,  agents  and  servants  be  per- 
petually restramed  from  entering  upon  or  interfering 
with  the  lands  described  in  the  complaint,  or  from 
exercising  any  control  over  or  doing  any  work  upon  the 
same  as  a  public  street.  The  answer  of  the  defendant 
alleged  that  the  property  in  question  was  a  street  and 
that  it  was  the  duty  of  the  city  to  keep  the  street  open; 
that  the  plaintiffs  were  in  possession,  defendant  had 
demanded  possession,  and  demanded  judgment  that  the 
plaintiffs  be  ordered  to  remove  the  buildings  from  the 
premises  in  question. 

Frank  E.  Young  for  appellants. 

Frank  Hopkins  and  Stewart  F.  Hancock  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Chase,  Colun,  Cuddeback,  Cardozo  and 
Pound,  J  J.  Not  voting:  Hiscock,  Ch.  J.  Not  sitting: 
Andrews,  J. 

Minnie   B.   Edwards,    Respondent,    v.   Fideuty   and 
Casualty  Company  of  New  York,  Appellant. 

Edwards  v.  Fidelity  &  Casualty  Co.  of  New  Yorky  175  App.  Div. 
913,  aflfirmed. 

(Argued  December  13,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  October  25, 1916,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  in  an  action  upon  a 
policy  of  accident  insurance.  The  complaint  alleged 
that  on  the  15th  day  of  March,  1909,  one  Austin  M. 
Edwards  obtained  a  policy  of  insurance  from  the  defend- 
ant which  insured  him  against  "  bodily  injuries  "  sus- 
tained by  him  '*  through  accidental  means,  and  resulting 
directly,  independently  and  exclusively  of  all  other 
causes  "  in  death,  and  against  blood  poisoning  resulting 
from  bodily  injury  sustained  through  accidental  means; 
that  on  or  about  January  14,  1915,  the  said  Edwards 
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became  afflicted  with  blood  poisoning,  resulting  directly 
from  a  bodily  injury,  consisting  of  a  cut  or  abrasion  of  the 
skin  at  the  back  of  his  neck,  sustained  through  accidental 
means,  and  resulting  directly,  independently  and 
exclusively  of  all  other  causes  in  his  death.  The  answer 
admitted  the  issuance  of  the  poUcy,  and  the  death  of  the 
insured,  but  denied  that  death  was  caused  by  bodily 
injury  sustained  through  accidental  means,  and  resulting 
directljr,  independently  and  exclusively  of  all  other  causes, 
or  that  blood  poisoning  resulted  directly  from  bodily 
injury  within  the  meaning  of  the  policy. 

Carlton  E.  Ladd  for  appellant. 

Irving  W.  Cole  and  Hamilton  Ward  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Collin,  Cudde- 
BACK,  Cardozo,  Pound  and  Andrews,  JJ. 


Annie  M.  Greene,  Respondent,  v.  Mary  A.  Greene, 
Appellant,  Impleaded  with  Others. 

Greene  v.  Greene,  174  App.  Div.  882,  affirmed. 
(Arg^ued  December  13,  1918;  decided  January  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  June  15,  1916,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  in  an  action  to  foreclose  a  mortgage. 
The  answer  set  up  a  defense  of  res  adjudicata,  alleging 
that  in  a  prior  action  between  the  same  parties  it  had 
been  adjudged  that  the  mortgage  had  been  satisfied  of 
record.     (See  215  N.  Y.  651.) 

Charles  A.  Webber  for  appellant. 
Herbert  C.  Smyth,  John  W.  Browne,  Frederic  C.  Scofield 
and  Roderic  Wellman  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Colun,  Cuddeback, 
Cardozo,  Pound  and  Andrews,  JJ. 
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Julia  E.  Cook,  Respondent,  v.  The  People's  Milk 

Company,  Appellant. 

Cook  V.  People's  Milk  Co.,  175  App.  Div.  966,  aflfirmed. 
(Argued  December  10,  1918;  decided  January  14,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  November  24,  1916,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict.  This  action 
is  for  negligence  for  alleged  injury  caused  to  plaintiff  by 
consuming  milk  which,  it  is  alleged  in  the  plaintiff's  bill 
of  particulars,  contained  phosphorous.  The  complaint 
alleged  that  the  milk  was  sold  to  plaintiff  by  a  grocer 
who  had  purchased  the  same  in  a  bottle  from  the  defend- 
ant. The  complaint  sets  forth  two  causes  of  action,  the 
first  based  on  negligence  and  the  second  on  warranty. 
The  second  cause  of  action  was  dismissed  at  the  close 
of  plaintiff's  case,  and  no  appeal  was  taken  by  plaintiff. 
The  question,  therefore,  was  whether  or  not  the  plaintiff 
proved  that  the  milk  at  the  time  it  left  defendant's  plant 
contained  phosphorous  due  to  negligence  of  defendant. 

Walter  Jeffreys  Carlin  for  appellant. 

Ralph  S.  Kent  and  W.  Bartlett  Sumner  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cuddeback, 
Cardozo,  Pound  and  Andrews,  JJ. 


William  H.  Jenkins,  Respondent,  v.  Chester  B.  Teed, 

Appellant. 

Jenkins  v.  Teed,  174  App.  Div.  900,  affirmed. 

(Submitted  December  12,  1918;  decided  January  14,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  third  judicial  department, 
entered  July  14,  1916,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
for  the  alleged  conversion  of  certain  cows.    The  answer 
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contained  a  general  denial  and  an  allegation  of  ownership 
and  possession  in  a  third  person  from  whom  defendant 
acquired  title  by  purchase. 

Charles  R.  O^Connor  for  appellant. 
Alexander  Neish  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cuddeback, 
Cardozo,  Pound  and  Andrews,  JJ. 


John  J.  Callanan,  Respondent,  v.  Emily  M.  Keenan, 
as  Executrix  of  Daniel  F.  Keenan,  Deceased, 
Appellant. 

(Submitted  January  6,  1919;  decided  January  14,  1919.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs 
and  necessary  printing  disbursements.  (See  224  N.  Y. 
503.)  

Eugene  A.  Rudiger  et  al.,  Appellants,  v.  James  S. 

Coleman  et  al.,  Respondents. 

Reported  below,  184  App.  Div.  897. 

(Aigued  January  6,  1919;  decided  January  14,  1919.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  second 
judicial  department,  entered  August  2,  1918,  modifying 
and  affirming  as  modified  a  judgment  entered  upon  the 
report  of  a  referee  bringing  up  for  review  intermediate 
orders. 

The  motion  was  made  upon  the  ground  that  the  Court 
of  Appeals  had  no  jurisdiction  to  entertain  the  appeal. 

Edwin  J.  Freedman  for  motion. 
John  C,  Wait  opposed. 

Per  Curiam.  We  think  that  the  judgment  entered 
upon  the  report  of  the  referee  as  modified  and  afl&rmed 
by  the  Appellate  Division  is  appealable  to  this  court  and, 
therefore,  the  motion  to  dismiss  the  appeal  is  denied. 
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This  determination,  however,  should  not  be  regarded  as 
indicating  that  we  think  that  the  appellants  can  bring 
up  for  review  on  said  appeal  all  of  the  intermediate 
orders  specified  in  their  notice.  Apparently  such  notice 
indicates  an  intent  to  ask  this  court  to  review  practically 
all  of  the  proceedings  which  have  ever  been  taken  in  this 
long  litigation,  and  it  is  perfectly  manifest  that  some  of 
the  orders  are  discretionary  while  ^  others  cannot  be 
regarded  as  necessarily  aflfecting  the  final  judgment  now 
before  us  for  review,  and,  therefore,  they  cannot  be 
considered  on  this  appeal. 

The  motion  should  be  denied,  without  costs. 

All  concur. 

Motion  denied. 

. 

Charles  Leopold,  Respondent,  v.  City  of  New  York, 

Appellant. 

Reported  below,  184  App.  Div.  244. 

(Arg^ued  January  6,  1919;  decided  January  14,  1919.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
App)ellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  August  8,  1918,  affirming  in 
part  and  reversing  m  part  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict. 

The  motion  was  made  upon  the  ground  that  the 
judgment  appealed  from  was  interlocutory  inasmuch  as 
it  granted  a  new  trial  as  to  part  of  the  judgment  appealed 
from. 

John  C  Wait  for  motion. 
John  R.  Salmon  opposed. 

Motion  denied,  with  ten  dollars  costs,  but  without 
prejudice  to  right  to  move  to  dismiss  appeal  from  so 
much  of  judgment  as  granted  new  trial  as  to  item  of 
$1,709.30,  unless  appellant  within  ten  days  files  stipula- 
tion for  judgment  absolute  in  case  said  order  of  reversal 
is  affirmed  as  to  said  item. 
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WiLUAM  P.  Logan,  Respondent,  v.  Albert  Guggen- 
heim, Appellant. 

Logan  v.  Guggenheim,  181  App.  Div.  914,  appeal  dismissed. 
(Submitted  January  6,  1919;  decided  January  14,  1919.) 

Motion  to  dismiss  an  appeal  from  a  judgment  entered 
January  15, 1918,  upon  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  third  judicial  department, 
which  reversed  an  order  of  the  court  at  a  Trial  Term, 
setting  aside  a  verdict  in  favor  of  plaintiflf  and  granting 
a  new  trial  and  reinstated  said  verdict. 

The  motion  was  made  upon  the  ground  that  an  appeal 
did  not  lie  of  right  to  the  Court  of  Appeals  and  that 
permission  to  appeal  had  not  been  obtained. 

Erskine  C.  Rogers  for  motion. 
Daniel  W.  Blumenthal  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  ten 
dollars  costs  of  motion. 


Michael  J.  Kennedy,  Appellant,  v.  National  Jewelers' 
Board  of  Trade,  Respondent,  Impleaded  with  Others. 

Kennedy  v.  Natl.  Jewelers*  Bd.  of  Trade,  179  App.  Div.  948,  appeal 
dismissed. 

(Argued  January  6,  1919;  decided  January  14,  1919.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  thkd 
judicial  department,  entered  July  28,  1917,  affirming  a 
judgment  in  favor  of  defendant  entered  upon  a  dismissal 
of  the  complaint  by  the  court  at  a  Trial  Term. 

The  motion  was  made  upon  the  ground  that  the  plam- 
tiff  was  deceased;  that  the  action  was  one  for  malicious 
prosecution;  that  a  motion  to  substitute  the  executor 
of  the  said  plaintiff  in  his  stead  had  been  denied  and 
that  said  cause  of  action  had  abated. 

C.  (j.  Fryer  for  motion. 
Robert  E.  Whalen  opposed. 

Motion  granted,  without  costs. 
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John  N.  Preston,  as  Administrator  of  the  Estate  of 
WiLLARD  G.  Preston,  Deceased,  Appellant,  v.  Penn- 
sylvania Railroad  Company,  Respondent. 

Preston  v.  Pennsylvania  Ri  R.  Co.,  136  App.  Div.  911,  appeal 
dismissed. 

(Submitted  January  6,  1919;  decided  January  14,  1919.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  fourth 
judicial  department,  entered  December  23,  1914,  unanir 
mously  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial 
Term,  in  an  action  to  recover  for  the  death  of  plaintiff's 
intestate  alleged  to  have  been  occasioned  through  the 
n^ligence  of  defendant 

The  motion  was  made  upon  the  ground  that  an  appeal 
did  not  lie  as  of  right  to  the  Court  of  Appeals  and  that 
permission  to  appeal  had  not  been  obtained. 

Frank  Rumsey  for  motion. 
No  one  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and 
ten  dollars  costs  of  motion. 


Herman  Steiner  et  al.,  Copartners  under  the  Firm 
Name  of  Zucker,  Steiner  &  Company,  Appellants,  v. 
American  Alcohol  Co.,  Inc.,  Respondent. 

Steiner  v.  American  Alcohol  Co.,  Inc.,  181  App.  Div.  309,  afifirmed. 
(Submitted  January  6,  1919;  decided  January  21,  1919.) 

Appeal  from  a  judgment,  entered  April  22,  1918, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department  which  reversed  an 
order  of  Special  Term  overruling  a  demurrer  to  the 
complaint  and  sustained  such  demurrer.  The  com- 
plaint alleged  that  plaintiffs  and  defendants  entered  into 
a  certain  agreement  whereby  defendant  agreed  to  sell 
and  the  plaintiffs  to  purchase  certain  merchandise; 
that  the  agreement  of  sale  was  oral,  and  that  plain- 
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tiflfs  stated  it  would  be  necessary  to  reduce  said  agreement 
to  writing,  but  defendant  falsely  represented  to  plain- 
tiffs that  it  would  fully  perform  its  agreement  and  make 
delivery  of  the  merchandise  in  accordance  therewith  as 
if  said  agreement  were  reduced  to  writmg;  that  said  repre- 
sentations  were  false  and  imtrue  and  defendant  did 
not  intend  to  perform  said  agreement  and  did  not  intend 
to  deUver  said  merchandise;  that  said  fraudulent  repre- 
sentations were  made  with  the  intention  of  avoiding  the 
reduction  of  said  agreement  to  writing  and  with  the 
further  intention  of  cheating  and  inducing  plaintiflfs 
not  to  purchase  similar  goods  in  the  open  market;  that 
plaintiffs,  in  reliance  upon  such  statements,  did  not 
purchase  similar  goods,  as  they  could  have  done  at  the 
price  mentioned  in  the  agreement;  that  thereafter 
defendant  repudiated  the  contract  and  refused  to  perform 
it  and  that  at  the  time  of  such  repudiation  the  market 
price  of  the  goods  had  advanced  so  that  plaintiffs  were 
unable  to  purchase  similar  goods  except  at  a  price  in 
excess  of  the  agreed  price. 

A.  Herman  Friesner  for  appellants. 
Max  Schenkman  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound  and  Andrews,  J  J.    Not  sitting :   M  cLaughlin,  J. 


In  the  Matter  of  the  Accounting  of  The  Farmers' 
Loan  and  Trust  Company,  as  Temporary  Adminis- 
trator, and  as  Administrator  with  the  Will  Annexed  of 
the  Estate  of  Edwin  O.  Brinckerhoff,  Deceased. 

New  York  Association  for  Improving  the  Con- 
dition OF  the  Poor  et  al.,  Appellants;  Evelina  D. 
Clark  et  al.,  Respondents. 

Matter  of  Farmers*  Loan  &  Trust  Co.,  181  App.  Div.  642,  affirmed. 
(Submitted  January  6,  1919;  decided  January  21,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 


N.Y.  Rep.]  MEMORANDA.  667 

March  8,  1918,  modifying  and  aflSrming  as  modified  a 
decree  of  the  New  York  Comity  Smrogate's  Court 
settling  the  accomits  of  the  administrator  of  the  estate  of 
Edwin  0.  BrinckerhoflF,  deceased.  The  controversy 
related  to  allowances  made  by  the  Supreme  Court,  out  of 
the  surplus  income  of  the  testator,  Edwin  O.  Brinckerhoflf, 
an  incompetent  person,  during  his  lifetime,  to  certain 
of  his  next  of  kin,  collateral  relations,  for  thdr  support 
and  maintenance;  and  the  question  was  whether  those 
allowances  should  be  treated  as  part  of  the  testator's 
estate  on  final  distribution.  The  allowances  aggregated 
$20,717.50.  The  surrogate  held  that  they  constituted 
advances  on  account  of  the  respective  distributive  shares 
in  the  estate  of  the  next  of  kin  who  had  received  the 
allowances,  and  that  their  amount  should  be  added  to 
the  amounts  in  the  administrator's  hands  for  the  purpose 
of  computing  the  shares  of  the  parties.  This  ruling  the 
Appellate  Division  reversed. 

Francis  Smyth,  George  N.  WhitUesey  and  Matthew  C. 
Fleming  for  appellants. 

Ezekiel  Fixman  and  Clarence  M.  Levris  for  respondents. 

Order  affirmed,  with  costs;  no  opinion. 
Concur:   Chase,  Hogan,  Cardozo,  Pound,  McLaugh- 
lin and  Andrews,  J  J.    Not  voting:   Hiscock,  Ch.  J. 


Mary  C.  O'Keeffe,  Appellant,  v.  J.  Fred  Dugan,  as 
Acting  Town  Clerk  of  the  Town  of  Riverhead,  et  al.. 
Respondents. 

Robert  P.  Griffing  et  al.,  Intervenors,  Respondents. 

O*  Keeffe  v.  Dugan,  185  App.  Div.  53,  affirmed. 
(Argued  January  6,  1919;  decided  January  21,  1919.  > 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  November  6,  1918,  which  reversed 
an  order  of  Special  Term  granting  an  injunction  restrain- 
ing the  acting  town  clerk  of  the  town  of  Riverhead 
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from  submitting  to  the  electors  at  the  town  meeting  to 
be  held  November  5,  1918,  the  question  of  local  option. 
The  following  questions  were  certified:  First.  Was  the 
petition  herein  duly  acknowledged  by  the  electors  sub- 
scribing the  same  as  required  by  section  13  of  the  Liquor 
Tax  Law  in  a  form  sufficient  to  give  jurisdiction  to  the 
town  meeting  to  vote  on  the  local  option  questions 
authorized  by  said  section?  Second.  Is  the  proof  by 
subsicribing  witnesses  of  the  signatures  of  electors  sub- 
scribing the  petition  herein  a  sufficient  compliance  with 
the  requirements  of  section  13  of  the  Liquor  Tax  Law 
respecting  the  signing  and  acknowledgment  by  electors 
of  petitions  for  the  submission  of  the  questions  herein 
provided?  Third.  Does  section  11  of  the  General  Con- 
struction Law  govern  section  13  of  the  Liquor  Tax  Law 
as  to  the  acknowledgment  of  the  petition  thereby 
provided? 

Percy  L.  Housel  for  appellant. 

Harry  D.  Sanders  and  Robert  P.  Griffing  for  respondents. 

Order  affirmed,  with  costs,  and  questions  certified 
answered  in  the  affirmative;  no  opinion. 

Conciu*:  Hiscock,  Ch.  J.,  Chase,  Cakdozo,  Pound, 
McLAUGm^iN  and  Andrews,  JJ.    Not  voting :   Hogan,  J. 


In  the  Matter  of  the  Claim  of  Michael  Dugan  against 
Harry  J.  McArdle,  Incorporated,  et  al..  Respond- 
ents. 

State  Industrial  Commission,  Appellant. 

Dugan  v.  McArdle,  Inc.,  184  App.  Div.  570,  affirmed. 
(Argued  January  6,  1919;  decided  January  21,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  m  the  third  judicial  department,  entered 
November  14,  1918,  reversing  an  award  of  the  state 
industrial  commission  made  under  the  Workmen's 
Compensation  Law.  Two  questions  were  involved: 
(1)  Whether  the  employer's  business  was  that  of  storage 
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within  the  meaning  of  group  29  of  section  2  of  the  Work- 
men's Compensation  Law,  and  (2)  whether  there  was 
evidence  sustaining  the  finding  of  the  commission  that 
the  employer  and  the  insurance  carrier  were  not  prejudiced 
by  the  failure  of  the  employee  to  give  written  notice  of 
the  injxuy,  as  required  by  section  18  of  the  statute. 

Charles  D.  Newton,  Attorney-General  {E.  C.  Aiken  of 
counsel),  for  appellant. 

E.  C.  Sherwood,  Wiliiam  B.  Davis  and  Amos  H.  Stephens 
for  respondents. 

Order  aflBLrmed,  with  costs  against  the  state  industrial 
commission;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  McLaughlin  and 
Andrews,  JJ.  Dissenting:  Hogan,  Cardozo  and 
Pound,  JJ. 

In  the  Matter  of  the   Claim   of  Melbourn   Haley, 
Respondent,  against  The  Boston  and  Albany  Rail- 
.  ROAD,  Appellant. 

State  Industrial  Commission,  Respondent. 

Haley  v.  Boston  &  Albany  Railroad,  186  App.  Div.  926,  aflBrmed. 
(Argued  January  6,  1919;  decided  January  21,  1919.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  ia  the  third  judicial 
department,  entered  November  25,  1918,  unanimously 
aflSrming  an  award  of  the  state  industrial  commission 
made  under  the  Workmen's  Compensation  Law. 
Claimant  was  employed  by  the  defendant  railroad  as 
operator  of  a  coal  pocket  at  Rensselaer.  While  engaged 
in  his  duties  one  of  his  fingers  was  caught  ia  the  machinery 
and  crushed.  The  coal  pocket,  at  the  time  of  claimant's 
injury,  was  in  regular  use  by  the  railroad  for  the  purpose 
of  supplying  coal  to  its  locomotives,  used  in  the  trans- 
portation of  freight  and  passengers  from  the  cities  of 
Albany  and  Rensselaer,  N.  Y.,  to  various  points  in 
Massachusetts.    Defendant  contended  that  the  Federal 
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Employers'  Liability  Act  alone  measured  the  rights  and 
liabilities  of  the  parties. 

Robert  E.  Whalen  for  appellant. 
Charles    D.    NewtoUy  Attorney-General  (E.   C.  Aiken 
of  comisel),  for  respondent. 

Order  aflSrmed,  with  costs;  no  opinion. 
tI!onciir:   Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound,  McLaughlin  and  Andrews,  JJ. 


In  the  Matter  of  the  Accounting  of  William  M.  Hoes, 
as  Administrator  of  the  Estate  of  Edward  Brewis, 
L'eceased,  Appellant. 

Edward  W.  B.  Brewis,   as  Executor  of  Edward 
Brewis,  Deceased,  Respondent. 

MaUer  of  Hoes,  183  App.  Div.  930,  affirmed. 
;     (Submitted  January  7,  1919;  decided  January  21,  1919.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial 
department,  entered  April  26,  1918,  which  aflBrmed  a 
decree  of  the  New  York  County  Surrogate's  Court 
settling  the  accounts  of  the  public  administrator  of  the 
county  of  New  York  as  administrator  of  the  estate  of 
Edward  Brewis,  deceased. 

The  following  question  was  certified :  "  Is  the  pubUc 
administrator  of  the  county  of  New  York  entitled,  under 
section  3  of  chapter  230  of  the  Laws  of  1898,  to  com- 
missions upon  securities  received  by  him  and  not  con- 
verted into  cash  but  delivered  in  kind  to  an  ancillary 
executor? '' 

Albert  Van  Winkle  and  Frank  W.  Arnold  for  appellant. 
William  E.  Sims  for  respondent. 

Order  aflSrmed,  with  costs,  and  question  certified 
answered  in  the  negative;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound,  McLaughlin  and  Andrews,  J  J. 
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Frederick  A.  Trowbridge,  as  Executor  of  Henry 
Trowbridge,  Deceased,  Respondent,  v.  Ellis  P. 
Earle  et  al.,  Defendants. 

George  C.  Martens,  Appellant. 

Trowbridge  v.  Earle,  184  App.  Div.  960,  appeal  dismissed. 
(Argued  January  7,  1919;  decided  January  21,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Comli  in  the  second  judicial  department,  entered 
June  21,  1918,  which  unanimcmsly  aflBrmed  an  order  of 
the  Queens  County  Comli  denying  the  motion  of  Greorge 
C.  Martens  to  be  relieved  of  his  purchase  at  a  fore- 
closure sale  in  the  above-entitled  action  and  to  return 
to  him  ten  per  cent  of  the  purchase  price  paid  by  him 
to  the  referee  at  the  time  of  said  sale  and  for  a  further 
order  directing  plaintiff  to  pay  the  said  purchaser  interest 
on  said  moneys  together  with  the  costs  and  expenses  of 
examining  the  title.  Leave  was  not  obtained  either  from 
the  Appellate  Division  or  from  this  court  to  appeal 
from  said  order  of  aflBrmance,  nor  were  any  questions 
certified  by  the  Appellate  Division  which  in  its  opinion 
ou^ht  to  be  reviewed  by  this  court.  Defendant  con- 
tended, consequently,  that  this  court  had  no  jurisdic- 
tion to  hear  or  entertain  the  appeal. 

Richard  T.  Greene  and  Daniel  S.  Murphy  for  appellant. 
Arthur  P.  Hilton  and  Frederick  N.  Smith  for  respondent. 

Appeal  dismissed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound,  McLaughlin  and  Andrews,  JJ. 


In  the  Matter  of  the  Transfer  Tax  upon  the  Estate  of 

Laura  N.  Richards,  Deceased. 

The  Comptroller  of  the  State  of  New  York,  Appel- 
lant; Nelson  S.  Spencer,  as  Executor,  Respondent. 

Matter  of  Richards,  182  App.  Div.  672,  affirmed. 
(Argued  January  7,  1919;  decided  January  21,  1919.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division   of  the   Supreme   Court   in   the  first   judicial 
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department,  entered  April  5,  1918,  which  unaninumsly 
aflHrmed  an  order  of  the  New  York  County  Surrogate's 
Court  adjudging  that  no  transfer  tax  should  be  assessed 
upon  the  estate  of  Laura  N.  Richards,  deceased,  who 
died  on  January  5,  1917,  a  resident  of  the  state  of 
Califomia,  owning  four  bonds  of  domestic  "  real  estate  '' 
corporations,  each  secured  by  mortgage  upon  specific 
real  estate  owned  by  each  corporation  respectively. 
One  of  these  bonds  was  within  the  state  of  New  York. 
The  others  were  in  California.  The  appraiser  included 
these  four  bonds  in  his  report  as  taxable,  and  a  taxing 
order  was  entered  accordingly.  From  that  order  the 
executor  appealed  to  the  surrogate  upon  the  ground 
that  the  said  appraisal  and  the  said  order  erroneously 
and  contrary  to  the  law  include  as  property  subject  to 
taxation  imder  the  Transfer  Tax  Law  bonds  owned  by 
the  testatrix  and  in  her  possession  without  the  state  of 
New  York;  and  that  said  order  erroneously  and  contrary 
to  law  assesses  a  tax  thereon.  The  surrogate  reversed  the 
taxing  order  and  adjudged  that  the  transfer  of  the 
property  of  the  decedent  was  exempt  from  tax. 

John  B.  Gleason  and  Lafayette  B.  Gleason  for  appellant. 
Nelson   S.   Spencer   and   Otto   C.    Wierum,   Jr.,   for 
respondent. 

Order  afl5rmed,  with  costs;  no  opinion. 

Cojicur:  Hiscock,  Ch.  J.,  Hogan,  Cardozo, 
McLaughlin  and  Andrews,  JJ.  Dissenting:  Chase, 
J.    Dissents  as  to  bond  for  $700:  Pound,  J. 


Alfred   Sohland,   Appellant,    v.   Pennsylvania   Silk 
Company,  Respondent,  Impleaded  with  Others. 

Sohland  v.  Pennsylvania  SUk  Co.,  184  App.  Div.  889,  aflarmecL 
(Ar8:ued  January  7,  1919;  decided  January  21,  1919.) 

Appeal,  by  permission,  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  May  17,  1918,  unanimously 
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affirming  a  judgment  in  favor  of  defendant,  respondent, 
entered  upon  an  order  of  Special  Term  granting  its 
motion  for  judgment  on  the  pleadings  and  directing  as 
to  it  a  dismissal  of  the  complaint  in  an  action  to  recover  for 
an  alleged  breach  of  a  contract  of  employment.  The 
complaint  alleged  a  wrongful  discharge.  The  defendant 
Pennsylvania  Silk  Company  answered,  and  moved  for 
judgment  upon  the  pleadings,  because  of  insufficiency  of 
the  complaint,  claiming  that  the  contract  was  so  indefinite, 
contradictory,  unintelligible  and  lacking  in  mutuality  as 
to  be  void  and  unenforcible,  and  that  in  any  event  the 
contract  was  terminable  at  will,  so  that  there  could  be  no 
breach  of  contract  in  discharging  plaintiff. 

Irving  L.  Ernst  and  Walter  E.  Ernst  for  appellant. 
Herbert  R.  Limhurg  and  Morris  J.  Hirsch  for  respondent. 

Judgment  aflBrmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound,  McLaughlin  and  Andrews,  JJ. 


Harriet  E.  Noble,  Appellant,  v.  William  B.  Kjendall, 

as   Surviving  Partner  of  the  Firm  of  Kjendall   & 

WnrrLOCK,  Respondent,  Impleaded  with  Others. 

Appeal  —  not  authorized  direct  to  Court  of  Appeals  from 
final  JudgnMnt  entered  upon  reversal  of  interlocutory  orders. 

An  appeal  cannot  be  taken  direct  to  the  Court  of  Appeals  from  a 
final  judgment  entered  after  a  reversal  by  the  Appellate  Division  of 
interlocutory  orders  of  Special  Term.  Section  1336  of  the  Code  of 
Civil  Procedure  does  not  apply.  {WiU  v.  BarnweU,  197  N.  Y.  298; 
Stemmler  v.  Alsdorf,  224  N.  Y.  426,  followed;  Rose  v.  Bristol,  222  N.  Y. 
11,  distinguished.) 

Noble  V.  Kendall,  182  App.  Div.  801,  appeal  dismissed. 

(Argued  January  6,  1919;  decided  January  21,  1919.) 

Motion  to  dismiss  an  appeal  from  two  orders  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  May  3,  1918,  the  first  of 
which  reversed  an  order  of  Special  Term  overruling  a 
demurrer  to  the  complaint  and  sustained  such  demurrer 
and  the  second  of  which  reversed  an  order  of  Special 
43 


674  MEMORANDA.  [VoL  225. 

Term  denying  a  motion  by  defendant  for  judgment  on 
the  pleadings  and  granted  said  motion.  Also  appeal 
from  the  judgment  entered  June  15,  1918,  upon  said 
orders,  dismissing  the  complaint. 

H.  P.  Coursen  for  motion. 
Charles  A.  Winter  opposed. 

Per  Curiam.  The  motion  to  dismiss  the  appeal  must 
be  granted.  The  Appellate  Division  in  reversing  the 
action  of  the  Special  Term  made  two  interlocutory 
orders,  one  sustaining  defendant's  demurrer  to  the 
complaint,  and  the  other  granting  defendant's  motion  for 
judgment  on  the  pleadings,  and  in  each  case  granted 
leave  to  the  plaintiff  to  amend  her  complaint.  The 
plaintiff  having  declined  to  avail  herself  of  this  privilege, 
final  judgment  was  thereafter  entered  in  the  Supreme 
Court  dismissing  the  complaint,  with  costs. 

Under  these  circumstances  the  plaintiff  could  not 
appeal  from  the  final  judgment  entered  against  her 
directly  to  this  court. 

The  orders  of  the  Appellate  Division  were  interlocutory 
and,  therefore,  no  appeal  could  be  taken  therefrom  to 
this  court  without  permission,  which  was  not  obtained. 
(Code  Civ.  Pro.  §  190.)     • 

The  final  judgment  entered  after  the  refusal  of  plain- 
tiff to  amend  was  not  so  entered  after  an  affirmance  by 
the  Appellate  Division  of  the  orders  of  the  Special  Term 
overruling  the  demurrer  and  denying  judgment  on  the 
pleadings,  and,  therefore,  section  1336  of  the  Code 
permitting  an  appeal  directly  to  this  court  does  not  apply. 
{WiU  V.  Barnwell,  197  N.  Y.  298;  Stemmler  v.  Alsdarf, 
224  N.  Y.  426.) 

The  case  of  Rose  v.  Bristol  (222  N.  Y.  11),  cited  by 
the  appellant  as  justification  for  her  course,  is  not  appU- 
cable.  As  was  pointed  out  in  that  case,  the  judgment  ren- 
dered by  the  Appellate  Division  was  a  final  one  dismiss- 
ing the  complaint  and,  therefore,  the  appeal  could  be  and 
properly  should  have  been  taken   directly  to  this  court. 
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The  motion  should  be  granted  and  appeal  dismissed, 
with  costs  and  ten  dollars  costs  of  motion. 

HiscocK,  Ch..  J.,  Collin,  Cuddeback,  Cardozo, 
Pound,  Crane  and  Andrews,  JJ.,  concur. 

Appeal  dismissed. 

Mabel  Barbour,  Appellant,  v.  The  Equitable  Life 
Assurance  Society  of  the  United  States, 
Respondent. 

Barbour  v.  Equitable  Life  Asswr.  Society  of  U.  S.,  174  App.  Div.  759, 
affirmed. 

(Argued  December  13,  1918;  decided  Jamiary  28,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Cpurt  in  the  third  judicial  department, 
entered  December  11,  1916,  aflSnning  a  judgment  in 
favor  of  defendant  entered  upon  a  dismissal  of  the 
complaint  by  the  court  at  a  Trial  Term  in  an  action  to 
recover  upon  a  policy  of  Ufe  insurance.  The  defense 
was  non-payment  of  a  premium.  Plaintiff  alleged  by 
way  of  excuse,  avoidance,  waiver  and  estoppel  certain 
alleged  promises  and  representations  made  by  defendant's 
geneitil  agent  and  manager. 

L.  B.  McKelvey  for  appellant. 

Charles  W.  Pier  son  and  William  Carrell  Diamond 
for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Chase,  Collin,  Cudde- 
back, Cardozo,  Pound  and  Andrews,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  John 
Collins,  Appellant,  v.  John  B.  Trombly,  Agent  and 
Warden  of  Clinton  Prison,,  Respondent. 

People  ex  rel.  Collins  v.  Trombly,  186  App.  Div.  928,  appeal  dismissed. 
(Argued  January  8,  1919;  decided  January  28,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
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November  15,  1918,  which  unanimcmsly  afBrmed  an 
order  of  Special  Tenn  dismissing  a  writ  of  habeas 
corpus 

Frederick  L.  Hackenburg  for  appellant. 

Charles  D.  Newton,  Attorney-General  {Widber  W. 
Chambers  and  Edward  G.  Griffin  of  coimsel),  for 
respondent. 

Appeal  dismissed  on  authority  of  People  ex  ret.  Curtis 
V.  Kidney  (225  N.  Y.  299). 

Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound,  McLaughlin  and  Andrews,  JJ. 


The  Comerma  Company,  Appellant,  v.  John  Comerma 

et  al.,  Respondents. 

Comerma  Co.  v.  Comerma,  182  App.  Div.  576,  affirmed. 
(Submitted  January  8,  1919;  decided  January  28,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  July  15, 1918,  modifying  and  affirming  as  modified 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term.  The  judgment 
enjoined  the  defendants  from  engaging  in  the  construc- 
tion of  structures  of  flat  tile  and  the  class  of  tile  work 
known  as  ''  Guastavino  Arches,''  '*  Spanish  Tile  Arches,'' 
''  Cohesive  Tile  Arches,"  ''  Tunbrel  Vaults,"  "  Timbrel 
Tile  Construction  "  or  '^  Comerma  Tile  Arches,"  from 
making,  using  or  vending  any  construction  described  in 
United  States  letters  patent  No.  947,177  issued  January 
18,  1910,  to  R.  Guastavino,  for  improvements  in  masonry 
structures,  which  cover  a  certain  type  of  masonry  arch, 
and  from  making,  using  or  vending  any  construction 
described  in  United  States  letters  patent  No.  1,119,543, 
issued  December  1,  1914,  to  W.  C.  Sabine  and  R.  Guasta- 
vino for  a  type  of  acoustic  material  for  walls  and  ceilings, 
and  adjudged  that  the  plaintiff  recover  against  defendants 
damages  received  by  them  as  profits  upon  such  prohibited 
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,  structures  built  by  them.  The  Appellate  Division,  while 
leaving  in  the  judgment  the  provision  that  the  defendants 
were  restrained  from  violating  the  contract  of  February 
23,  1915,  and  from  engaging  in  the  construction  of 
"  Guastavino  Arches,'' ''  Spanish  Tile  Arches,''  *'  Cohesive 
Tile  Arches,''  ''  Tunbrel  Vaults,  "  ''  Tunbrel  Tile  Con- 
struction "  and  "  Comerma  Tile  Arches,"  struck  out  the 
provision  in  the  judgment  of  the  Special  Term  which 
enjoined  the  defendants  from  building  the  structures 
described  in  the  two  patents,  and  reduced  the  money 
judgment  by  eliminating  damages  with  regard  to  these. 

Edward  H.  Wilson  for  appellant. 

Frederick  R.  Ryan  and  Roderic  Wellman  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound,  McLaughlin  and  Andrews,  J  J. 


In  the  Matter  of  the  Petition  of  Herbert  S.  Sisson, 
as  State  Coraimissioner  of  Excise,  Appellant,  for 
Revocation  of  a  Liquor  Tax  Certificate. 

William  A.  Decker,  Respondent. 

Matter  of  Sisson  v.  Decker,  184  App.  Div.  623,  affirmed. 
(Submitted  January  8,  1919;  decided  January  28,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  November  26,  1918,  which  reversed  an  order 
of  Special  Term  granting  a  motion  for  the  revocation 
of  a  liquor  tax  certificate  and  dismissed  said  petition. 
The  respondent  Decker  duruig  the  year  ending  Septem- 
ber 30,  1917,  lawfully  conducted  a  liquor  business  at 
No.  448  Broadway  in  the  city  of  Kingston.  It  being  a 
city  having  a  population  of  less  than  55,000,  a  com- 
mission was  appointed  under  the  authority  of  chapter  623 
of  the  Laws  of  1917,  to  reduce  the  number  of  places 
in  said  town,  and  this  commission  met  and  designated 
No.  571  Broadway,  Kingston,  as  a  place  in  which  the 
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traffic  in  liquor  might  be  conducted  after  October  1, 
1917,  and  also  designated  No.  448  Broadway,  Kingston, 
as  a  place  in  which  traffic  in  liquor  might  not  be  conducted 
after  October  1,  1917.  The  respondent  thereupon 
secured  possession  of  the  premises  No.  571  Broadway,  and 
took  out  a  liquor  tax  certificate  for  such  premises  for  the 
year  commencing  October  1,  1917.  On  October  13,  1917, 
he  procured  a  transfer  of  such  Uquor  tax  certificate  to 
No.  448  Broadway,  filing  an  appUcation  statement  with 
the  county  treasurer,  and  at  the  same  time  fiUng  what 
is  known  as  a  notice  of  abandonment,  abandomng  the 
traffic  at  571  Broadway  in  favor  of  448  Broadway. 
It  is  conceded  that  there  are  a  number  of  buildings 
nine-tenths  of  the  cubic  ^^j^e  of  which  is  occupied  as 
dwellings  within  300  feet  oi  No.  448  Broadway,  and  that 
no  consents  have  been  obtained  therefor.  The  Appellate 
Division  held  that  consents  were  unnecessary. 

Porter  L.  Merriman  and  Harry  D.  Sanders  for  appellant. 
Andrew  J.  Cook  for  respondent. 

Order  affirmed,  with  costs,  on  opinion  of  Lyon,  J., 
below. 

Concm*:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
McLaughlin  and  Andrews,  J  J.    Dissenting:   Pound,  J. 


Charles  H.  Brown,  Respondent,  v.  Protected  Home 

Circle,  Appellant. 

Brown  v.  Protected  Home  Circle^  171  App.  Div.  976,  afi&rmed. 
(Submitted  January  8,  1919;  decided  January  28,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  December  21,  1915,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
upon  a  benefit  certificate  issued  by  the  defendant  to 
plaintiff's  wife  and  providing  that  if,  at  the  time  of  her 
death,  she  was  a  member  in  good  standing  of  defendant, 
it  would  pay  to  plaintiff  the  amount  mentioned  therein. 
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It  was  conceded  that  the  dues  and  monthly  payment  for 
November,  1910,  were  not  paid  within  the  time  pre- 
scribed in  the  certificate  and  in  the  defendant's  by-laws, 
but  it  appeared  that  such  dues  and  payments  were  paid 
to  and  received  and  accepted  as  such  by  the  defendant's 
agent,  after  the  prescribed  time  for  payment  and  prior 
to  her  death.  The  question  was  presented  whether  there 
was  a  waiver  by  the  defendant  of  the  provisions  of  the 
certificate  and  by-laws  relating  to  the  prompt  payment 
of  dues  or  assessments. 

S.  Fay  Carr  for  appellant. 
Avgust  Becker  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Ck)ncur:   Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound,  McLaughlin  and  Andrews,  JJ. 


Lewis  M.  Jones  et  al..  Copartners,  Doing  Business  as 
Lewis  M.  Jones  Company,  Appellants,  v.  Augustus 
C.  Downing,  Respondent. 

Janes  v.  Downing,  173  App.  Div.  989,  affirmed. 
(Ar8:ued  January  10,  1919;  decided  January  28,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  June  7^  1916,  affirming  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  complaint  by 
the  court  at  a  Trial  Term  in  an  action  to  recover  com- 
missions on  the  sale  of  certain  real  property.  The 
answer  denied  the  allegations  of  the  complaint  and  set  up 
as  separate  defenses  that  defendant  never  employed  the 
plaintiffs  to  negotiate  a  sale  of  the  property;  that  any 
dealings  the  plaintiffs  may  have  had  in  regard  to  the  prop- 
erty were  in  behalf  of  prospective  purchasers,  unknown  to 
defendant,  and  that  the  sale  was  consummated  through 
another  broker. 

James  A.  Leary  for  appellants. 
Oerrit  Smith  for  respondent. 
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Judgment  affinned,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Cak- 
Dozo,  Pound,  McLaughlin  and  Andrews,  JJ. 


Park  &  Tilford,  Appellant,  v.  Realty  Advertising 
AND  Supply  Company,  Respondent. 

Park  &  TUford  v.  RepUy  Advertising  <fc  Supply  Co.,  172  App.  Div. 
955,  affirmed. 

(Submitted  January  10,  1919;  decided  January  28,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  March  21,  1916,  affirming  a  judgment  in  favor 
of  defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  on  trial  at  Special  Term  in  an  action  in 
equity  for  the  rescission  of  four  written  contracts  upon 
the  ground  that  they  were  procured  by  defendant  by 
means  of  fraud  and  deceit  practiced  upon  plaintiflf. 
The  complaint  was  dismissed  upon  the  groimd  that 
plaintiff  failed  to  establish  fraud  and  upon  the  ground 
that  the  material  evidence  adduced  by  plaintiff  was 
inadmissible  as  tending  to  contradict  the  terms  of  a 
written  contract. 

Emil  E.  FuchSj  George  Cohen  and  Charles  0.  Maas 
for  appellant. 

Walter  H.  Bond  for  respondent. 

Judgment  aflSrmed,  with  costs;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Cuddeback,  Car- 
Dozo,  Pound  and  Andrews,  J  J.  Not  sitting: 
McLaughlin,  J 

James  M.  Hyde,  Appellant,  v.  New  York  Central 
AND  Hudson  River  Railroad  Company,  Respondent. 

Hyde  v.  N,  Y,  C.  &  H.  R,  R,  R,  Co,,  173  App.  Div.  990,  affirmed. 
(Argued  January  10,  1919;  decided  January  28,  1919.) 

Appeal,  by  permission,  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  third 
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judicial  department,  entered  May  22,  1916,  unanimously 
affirming  a  judgment  in  favor  of  defendant  entered  upon 
a  verdict  in  an  action  to  recover  for  personal  injmies 
alleged  to  have  been  sustained  by  plaintiff  through  the 
n^Ugence  of  defendant.  Plaintiff  while  walking  on  one 
of  defendant's  tracks  in  the  village  of  Chatham  was 
struck  by  one  of  defendant's  engines  and  received  the 
injuries  complained  of.  The  complaint  alleged  that 
the  engine  passing  easterly  on  the  west-boimd  track  was 
proceeding  without  the  blowing  of  the  whistle,  ringing 
of  the  bell,  or  giving  the  least  warning  of  its  approach, 
although  the  plaintiff  could  have  been  seen  and  was  seen 
by  the  defendant's  servants,  but  the  said  servants 
recklessly,  willfully,  negUgently  and  carelessly  ran  upon 
the  plaintiff,  without  any  negUgence  or  carelessness  on 
his  part,  and  that  he  was  rightfully  at  the  place  where  he 
was  struck  and  received  his  injuries.  The  issue  submitted 
to  the  jury  by  the  trial  justice  was,  whether  the  servants 
of  the  defendant,  in  reckless  disregard  of  the  rights  of  the 
plaintiff,  had  operated  the  train  so  as  to  cause  the  accident 
to  the  plaintiff. 

Leonard  F.  Fish  and  Thomas  J.  0'  Neill  for  appellant. 
William  L.  Visscher  for  respondent. 

Judgment  affirmed,  with  costs,  under  the  provisions 
of  section  1317  of  the  Code  of  Civil  Procedure;  no 
opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Cuddeback,  Car- 
Dozo,  Pound,  McLaughlin  and  Andrews,  JJ. 


The  People  of  the  State  of  New  York,  Respondent, 

V.  Antonio  Verrino,  Appellant. 

(Argued  January  13,  I9I9;  decided  January  28,  1919.) 

Appeal  from  a  judgment  of  the  Supreme  Court 
rendered  May  4,  1918,  at  a  Trial  Term  for  the  county 
of  Monroe,  upon  a  verdict  convicting  the  defendant  of  the 
crime  of  murder  in  the  first  degree. 
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William  J.  Baker  for  appellant. 

John  W.  Barrett,  District  AUmney  {Marsh  W.  Taylor 
and  William  F.  Love  of  counsel) ,  for  respondent. 

Judgment  of  conviction  affirmed;  no  opinion. 

Concur:  Collin,  Cuddeback,  Cardozo,  Crane  and 
Andrews,  J  J.  Dissenting:  Hiscock,  Ch.  J.,  and 
Pound,  J.  ^ 

The  People  of  the  State  of  New  York,  Respondent, 

V.  John  Madero,  Appellant. 

People  V.  Madero,  185  App.  Div.  945,  affirmed. 
(Argued  January  13,  1919;  decided  January  28,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  October  25,  1918,  which  aflBrmed  a  judgment 
rendered  at  a  Trial  Term  for  the  coimty  of  Erie  upon  a 
verdict  convicting  the  defendant  of  the  crime  of  keeping 
a  house  of  assignation,  in  violation  of  section  1146  of 
the  Penal  Law. 

Thomxis  L.  Newton  for  appellant. 

William  W.  Dickinson  and  Guy  B.  Moore  for  respondent. 

Judgment  affirmed;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
dozo, Pound,  Crane  and  Andrews,  JJ. 


Albert  Sanders,  as  Receiver  in  Supplementary  Pro- 
ceedings, Appellant,  v.  Frederick  F.  Proctor,  Jr., 
Respondent. 

Sanders  v.  Proctor,  172  App.  Div.  713,  affirmed. 
(Argued  January  13,  1919;  decided  January  28,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  April  27,  1916,  affirming  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  complaint  by 
the  court  at  a  Trial  Term.  The  action  was  to  recover  a 
sum  alleged  to  be  due  Wonderland  Amusement  Company, 
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as  the  consideration  for  the  sale  by  it  to  defendant  of 
150  shares  of  its  capital  stock.  The  answer  admitted  that 
a  certificate  for  150  shares  of  the  capital  stock  of  said  . 
corporation  was  issued  and  subsequently  delivered  to  the 
defendant,  but  denied  that  the  certificate  was  issued  at 
the  instance  and  request  of  the  defendant,  and  denied 
that  he  accepted  the  same,  or  that  he  promised  and 
agreed  to  pay  therefor. 

Charles  G.  F.  Wahle  for  appellant. 

Sumner  B.  Stiles  and  William  F.  S.  Hart  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  Crane  and  Andrews,  JJ. 


RiVERDALE  Realty  Company,  Appellant,  v.  The  City 

OF  New  York  et  al.,  Respondents. 

■ 

RiverddU  ReaUy  Co,  v.  City  of  New  York,  173  App.  Div.  967,  affirmed. 
(Argued  January  13,  1919;  decided  January  28,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  Jime  14,  1916,  affirming  a  judgment  in  favor  of 
defendants  entered  upon  a  dismissal  of  the  complaint  by 
the  court  on  trial  at  Special  Term.  Plaintiff,  the  owner 
of  property  at  the  comer  of  West  Seventy-ninth  street  and 
Riverside  Drive  in  the  city  of  New  York,  brought  this 
action  to  restrain  the  defendants  from  erecting  and  main- 
taining a  garbage  and  refuse  dump  near  the  foot  of 
West  Seventy-seventh  street  bordering  the  Hudson 
river.  Plaintiff  contended  that  the  dump  when  con- 
structed and  in  operation  would  be  a  nuisance  in  fact, 
and  that  it  was  being  constructed  in  violation  of  certain 
statutes  and  for  that  reason  was  a  nuisance  in  law. 

James  R.  Deering  for  appellant. 

William  P.  Burr,  Corporation  Counsel  (Terence  Farley, 
George  P.  Nicholson  and  John  F.  O^Brien  of  counsel), 
for  city  of  New  York  et  al.,  respondents. 
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Allan  Lee   Smidt   for    Riverside    Contracting    Com- 
pany, respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  Crane  and  Andrews,  JJ. 


Climax    Road    Machine    Company,    Respondent,    v. 

Ford  Allen,  Appellant. 

Climax  Road  Machine  Co,  v.  Allen,  172  App.  Div.  915,  affirmed. 
(Arg^ued  January  13,  1919;  decided  January  28,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  May  27,  1916,  aflBrming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court. 
The  complaint  alleged  the  sale  of  a  stone  crusher  by 
the  plaintiff  to  one  Jacob  Rosecrans  for  $300;  that  he 
agreed  to  pay  $100  of  the  purchase  money  in  cash  on 
the  delivery  of  the  crusher,  and  to  give  his  note  for 
$200  for  ninety  days  for  the  balance;  and  that  the 
defendant  guaranteed  and  agreed  in  writing  that  the 
cash  payment  of  $100  would  be  made  by  Jacob  Rosecrans 
to  the  plaintiff  as  provided  in  the  contract;  that  the  road 
crusher  was  delivered;  but  that  Jacob  Rosecrans  had 
neglected  and  failed  to  make  the  cash  payment  of  $100 
provided  for  in  the  contract;  judgment  was  demanded 
against  the  *  defendant  for  that  amount,  with  interest. 
The  answer  admitted  the  sale  and  delivery  of  the  road 
crusher  and  the  terms  of  payment,  but  denied  that 
defendant  received  any  consideration  for  guaranteeing  the 
payment  of  the  $100  in  question,  denied  that  Jacob 
Rosecrans  neglected  or  failed  to  make  the  cash  payment 
in  question,  denied  that  anything  was  due  and  owing 
from  the  defendant  to  the  plaintiff,  and  denied  each  and 
every  other  allegation  in  the  complaint  contained,  and 
alleged  a3  a  defense  that  Jacob  Rosecrans  had  satisfied, 
paid  and  discharged  the  plaintiff's  claim  in  full  before  the 
commencement  of  the  action. 
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Edward  C.  Hyle  for  appellant. 

Daniel  W.  Van  Hoesen  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound  and  Andrews,  JJ.    Dissenting:   Crane,  J. 


Henry  L.  Sprague,  Appellant,  i;.  Willlam  S.  Webb 

et  al.,  Respondents. 

Sprague  v.  Webb,  168  App.  Div.  292,  affirmed. 
(Argued  January  14,  1919;  decided  January  28,  1919.) 

Appeal  from  a  judgment  entered  August  20,  1915, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  a  judg- 
naent  in  favor  of  plaintiff  entered  upon  th^  report  of  a 
referee  and  directing  a  dismissal  of  the  complaint.  The 
action  was  brought  to  recover  from  defendant  Webb 
damages  for  having  failed  to  use  his  best  efforts  to  carry- 
to  a  successful  termination  a  joint  adventure  by  which 
plaintiff,  said  defendant  and  another  sought  to  acquire 
substantially  all  of  the  capital  stock  of  a  railroad  corpora- 
tion. The  Appellate  Division  held  that  the  scheme  was 
illegal  and  immoral  and  that  the  courts  should  not  aid 
either  party  in  enforcing  it  nor  give  damages  for  a  breach 
or  for  services  rendered  in  pursuance  thereof. 

Lawrence  A.  Sullivan  for  appellant. 
Howard  Taylor,  Henry  B.  Anderson  and  Roy  C.  Gasser 
for  William  S.  Webb,  respondent. 

Judgment  affirmed,  with  costs  to  respondent  Webb; 
no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  Crane  and  Andrews,  JJ. 
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The  People  of  the  State  op  New  York,  Respondent, 
V.  GiovANBATisTA  Ferraro,  Appellant. 

(Argued  January  14,  1919;  decided  January  28,  1919.) 

Appeal  from  a  judgment  of  the  Supreme  Court, 
rendered  March  29,  1918,  at  a  Trial  Term  for  the  coimty 
of  Cattaraugus  upon  a  verdict  convicting  the  defendant 
of  the  crime  of  murder  in  the  first  degree. 

Edward  J.  Reilly  for  appellant. 

Archibald  M.  Laidlaw,  District  Attorney,  for  respondent. 

Judgment  of  conviction  affirmed;  no  opmion. 
Concur:   Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  Crane  and  Andrews,  JJ. 


The  First  Congregational  Church  op  Schenectady, 
New  York,  Appellant,  v.  VfihUAM  P.  Faust  et  aL, 
Respondents. 

First  Congregational  Church  of  Schenectady  v.  Faust,  171  App.  Div. 
961,  affirmed. 

(Argued  January  15,  1919;  decided  February  4,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  third  judicial  department, 
entered  November  22,  1913,  affirming  a  judgment  in 
favor  of  defendants  entered  upon  a  dismissal  of  the 
complaint  by  the  court  at  a  Trial  Term  without  a  jury. 
The  action  was  brought  in  the  name  of  plaintiff  church 
for  a  perpetual  injunction  restraining  the  defendants  from 
interfering  with  ^^  plaintiff,  its  trustees  and  members  " 
in  the  holding  of  services  in  a  portion  of  the  church  build- 
ing belonging  to  plaintiff  corporation  and  for  damages. 
The  trial  court  found  that  the  defendants,  except  the 
defendant  Lunn,  were,  at  the  commencement  of  the 
action,  de  facto  trustees  of  the  plaintiff,  in  possession, 
and  that  the  court  was  without  jurisdiction  to  deter- 
mine in  this  action  who  were  the  de  jure  trustees  of  the 
plaintiff. 
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Robert  J.  Landon  for  appellant. 
Frank  Cooper  for  respondents. 

Judgment  modified  by  striking  therefrom  the  words 
"on  the  merits/'  and  as  so  modified  aflBrmed,  without 
costs;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  Crane  and  Andrews,  JJ. 


George  De  Carlton,  Appellant,  v.  Vaughan  Glaser, 

Respondent. 

De  Carlton  v.  Glaser,  172  App.  Div.  132.  affirmed. 
(Argued  January  15,  1919;  decided  February  4,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
April  7,  1916,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  granting  a  new  trial  in  an 
action  to  recover  for  an  alleged  breach  of  contract  of 
employment.  The  complaint  alleged  that  on  or  about 
September  5,  1912,  defendant  employed  plaintiff  as  a 
theatrical  performer  for  a  period  of  fifty-two  weeks  and 
promised  to  pay  therefor;  that  after  the  1st  day  of  Febru- 
ary, 1913,  the  defendant  refused  to  allow  plaintiff  to  further 
perform  and  refused  to  pay  him  any  salary  whatever. 
The  answer,  after  certain  denials,  alleged  as  a  main 
defense  that  at  all  the  times  mentioned  in  the  com- 
plaint, and  for  many  years  prior  thereto,  there  existed 
and  still  exists  in  the  theatrical  profession,  of  which  the 
parties  herein  are  members,  a  well-established  and  well- 
imderstood  general  custom  and  usage  in  the  United 
States  to  the  effect  that  either  party  to  a  theatrical 
contract  had  the  right  to  terminate  and  cancel  the  same 
on  two  weeks'  notice,  which  custom  and  usage  was 
generally  known  to  and  uniformly  acknowledged  and 
acquiesced  in  by  the  members  of  said  profession,  of  all 
of  which  the  plaintiff  had  notice,  and  with  reference  to 
which  and  with  knowledge  of  which  custom  and  usage 
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the  defendant  employed  the  plaintiff;  and  the  plaintiff 
accepted  such  employment  with  reference  to  such  custom; 
that  in  accordance  with  said  custom  and  usage  the 
defendant  did  on  or  about  the  18th  day  of  January, 
1913,  notify  plaintiff  of  his  election  to  terminate  and 
cancel  said  employment,  and  did  pay  the  plaintiff  his 
salary  for  the  ensuing  two  weeks  and  that  plaintiff  there- 
upon consented  to  the  termination  of  said  employment. 

Arthur  F.  Driscoll  and  Dennis  F.  O'Brien  for  appellant. 
L.  D.  Frolich  and  Nathan  Burkan  for  respondent. 

.  Order  affirmed  and  judgment  absolute  ordered  against 
appellant  on  the  stipulation,  with  costs  in  all  courts; 
no  opinion. 

Concur:  Collin,  Cuddeback,  Cardozo,  Pound  and 
Andrews,  JJ.  Dissenting:  Hiscock,  Ch,  J.,-  and 
Crane,  J. 

RrvTERA   Realty   Company,    Respondent,    v.    Illinois 

Surety  Company,  Appellant. 

Riviera  Realty  Co.  v.  Illinois  Surety  Co.,  173  App.  Div.  935, 
affirmed. 

(Argued  January  15,  1919;  decided  February  4,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  April  24,  1916,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court. 
The  action  was  upon  a  bond  given  by  the  defendant  as 
surety  for  the  performance  of  a  contract  between  the 
plaintiff  and  one  John  Barba,  for  the  rough  and  finished 
carpenter  work  necessary  for  the  erection  of  an  apart- 
ment house  known  as  "  The  Riviera "  on  Riverside 
Drive  between  One  Hundred  and  Fifty-sixth  and  One 
Himdred  and  Fifty-seventh  streets,  borough  of  Manhat- 
tan, New  York  city,  to  recover  the  expense  and  for 
damages  for  delay  alleged  to  have  been  incurred  by 
the  plaintiff  as  owner,  due  to  the   default   of  the  con- 
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tractor  in  the  completion  of  the  work  as  called  for  by 
his  contract. 

A.  J.  Rose,  L.  Laflin  Kellogg  and  Alfred  C.  PetU  for 
appellant. 

Sol  Kohn  and  Mark  Ash  for  respondent. 

Judgment  modified  upon  consent  of  plaintiff's  coimsel 
by  deducting  therefrom  the  sum  of  $1,500  and  interest 
thereon  from  February  15,  1911,  to  November  23,  1915, 
and  as  modified  affirmed,  without  costs;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  Crane  and  Andrews,  J  J. 


Wood  Harmon  Warranty  Corporation,  Respondent, 
V.  Plandome  Construction  Company  et  al..  Defend- 
ants, and  Barnet  W.  Rod  Company  et  al.,  Appellants. 

Wood  Harmon  Warranty  Corpn.  v.  Plandome  Construction  Co,,  173 
App.  Div.  985,  afi&rmed. 

(Submitted  January  16,  1919;  decided  February  4,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  June  2,  1916,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  in  an  action  to  foreclose  a  mortgage 
on  real  property.  The  defendants,  appellants,  in  their 
answer  alleged  that  they  had  entered  into  a  contract 
with  the  mortgagor  to  install  plumbing  fixtures  m  the 
building,  by  the  terms  of  which  contract  title  to  said 
fixtures  was  to  remain  in  said  contractors  until  fully 
paid  for;  that  at  the  time  of  the  commencement  of  this 
action  part  of  the  fixtures  installed  pursuant  to  said 
contract  had  not  been  paid  for  and  prayed  that  it  be 
decreed  that  the  plaintiff  has  no  right,  title  or  interest 
whatsoever  in  the  plumbing  fixtures  installed  in  the 
premises  described  in  the  complaint  by  reason  of  the  mort- 
gage held  by  it  and  that  title  to  said  plumbing  fixtures 
was  vested  and  remained  in  the  defendants,  appellants. 

Jacob  R.  Schiff  for  appellants. 
44 


690  MEMORANDA.  [VoL  225. 

Albert  A.  Hovell,  Harry  W.  McChesney  and  Isaac  Roth 
for  respondent. 

Judgment  aflBrmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Cab- 
Dozo,  Pound,  Crane  and  Andrews,  JJ. 


Edward    E.    Young,    Respondent,    v.    International 

Motor  Company,  Appellant. 

Young  v.  International  Motor  Co.,  175  App.  Div.  949,  affirmed. 
(Argued  January  16,  1919;  decided  February  4,  1919.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  18,  1916,  reversing  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term  and  granting  a  new  trial 
in  an  action  to  recover  for  personal  injuries  allied  to 
have  been  sustained  by  plaintiff  through  the  n^ligence 
of  defendant.  It  appeared  that  while  plaintiff  was  riding 
in  a  carriage  it  was  struck  by  a  motor  truck  driven  by 
one  Bowman,  who  was  in  the  general  employment  of  the 
defendant  and  was  sent  by  the  defendant  to  deliver 
a  motor  truck  to  Winfield  Pugsley  at  Peekskill,  and  to 
remain  there  for  a  week  to  demonstrate  the  truck  and 
show  Pugsley's  man  how  to  operate  it,  in  pursuance  of 
an  agreement  made  between  Pugsley  and  the  defendant 
at  the  time  Pugsley  executed  the  contract  for  the  purchase 
of  the  motor  truck  from  the  defendant.  It  was  admitted 
that  the  truck  was  brought  to  Peekskill  by  Bowman 
as  a  servant  of  the  defendant,  but  defendant  contended 
that  after  he  delivered  the  truck  to  Pugsley  the  relation- 
ship of  the  parties  changed  and  he,  thereupon,  became 
the  servant  of  Pugsley,  so  that  Pugsley  and  not  the 
defendant  became  chargeable  with  responsibility  for 
Bowman's  negUgent  act. 

Frederick  W.  CaUin  and  Robert  H.  Woody  for  appellant. 
James  W.  Husted  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  against 
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appellant  on  the  stipulation,  with  costs  in  all  courts; 
no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  Crane  and  Andret^ts,  J  J. 


Louis  A.  Fischer,  Appellant,  v.  John  Johnson, 

Respondent. 

Fischer  v.  Johnson,  172  App.  Div.  932,  afi&rmed. 
(Argued  January  16,  1919;  decided  February  4,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  fourth  judicial  department, 
entered  March  3,  1916,  affirming  a  judgment. in  favor 
of  defendant  entered  upon  an  order  of  Special  Term 
sustaining  a  demurrer  to  and  directing  a  dismissal  of  the 
complaint.  Plaintiff,  claiming  to  be  a  creditor  of  one 
Youngmann,  sought  an  injunction  restraining  the  defend- 
ant from  distributing  the  moneys  received  on  the  sale  of 
Youngmann's  property  imtil  the  claim  of  the  plaintiff 
against  said  Youngmann  was  lawfully  determined  and 
demanded  that  the  court  determine  the  vaUdity  of  plain- 
tiff's claim  and  of  all  the  other  claims  of  creditors  against 
Yoimgmann,  and  having  so  determined  the  claims,  to 
direct  distribution  of  said  moneys  pro  rata  among  Young- 
mann's  creditors.  The  court,  at  Special  Term,  held  that 
Yoimgmann  had  simply  agreed  with  some  of  his  creditors 
that  he  would  permit  the  sale  of  his  goods  by  a  trustee 
and  the  pro  rata  distribution  of  the  fund  among  these 
creditors;  that  he  had  a  right  to  pay  them  what  he  owed 
them;  or  to  pay  a  group  of  them  a  part  that  he  owed 
them,  and,  in  the  absence  of  a  bankruptcy  proceeding, 
there  was  no  way  that  the  plaintiff  could  prevent  the 
consummation  of  that  purpose. 

Morey  C.  Bartholomew  for  appellant. 
Thomas  R.  Wheeler  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  Crane  and  Andrews,  J  J. 
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The  Long  Island  Railroad  Company,  Respondent,  v. 
American  Bridge  Company  of  New  York  et  al., 
Appellants. 

Long  Island  R.  R,  Co,  v.  American  Bridge  Co.,  175  App.  Div.  170, 
affirmed. 

(Arg:ued  January  16,  1919;  decided  February  4,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  November  29,  1916,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court 
in  an  action  to  recover  upon  a  contract  of  indemnity. 
Defendant  had  contracted  with  plaintiff  to  erect  a  certain 
bridge  and  save  plaintiff  harmless  from  liability  for 
injuries  to  persons  or  property  due  to  its  carrying  out 
the  work.  An  employee  of  a  subcontractor  while  in  the 
performance  of  his  duty  was  struck  by  one  of  plaintiff's 
trains  and  received  injuries  for  which  he  recovered  a 
verdict  against  said  plaintiff  who  in  turn  sues  the  defend- 
ant to  recover  the  amount  thereof. 

William  W.  Corlett,  George  Denneny  and  Charles  Mac- 
Veagh  for  appellants. 
William  C.  Beecher  and  Joseph  F.  Keany  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Pound, 
Crane  and  Andrews,  JJ.    Not  voting:  Cardozo,  J. 


Barbara  Kern,  Respondent,  v.  Martin  Stuczkewicz, 

Appellant* 

Kern  v.  Stuczkewicz,  173  App.  Div.  920,  affirmed. 
(Argued  January  17,  1919;  decided  February  4,  1919.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  fourth  judicial 
department,  entered  April  6,  1916,  unanimxmsly  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict 
in  an  action  to  recover  for  personal  injuries  alleged  to 
have  been  sustained  by  plaintiff  through  the  negligence 
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of  defendant.  Plaintiff  tripped  and  fell  over  certain  iron 
doors  in  the  sidewalk  in  front  of  defendant's  premises. 
It  was  shown  that  they  were  defective.  Defendant  con- 
tended that  the  continuous  possession  and  control  of  the 
entire  property  under  two  leases  had  been  in  two  tenants 
for  more  than  six  years  prior  to  the  accident,  and  that, 
therefore,  the  owner  could  not  properly  be  held  liable  as 
a  matter  of  law  for  the  plaintiff's  injuries. 

John  M.  Stull  for  appellant. 
Hampton  H.  Halsey  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Cab- 
Dozo,  Pound,  Crane  and  Andrews,  JJ. 


Emma  G.  Badgeley,  Appellant,  v.  Central  Consumers 
Wine  and  Liquor  Company,  Respondent. 

Badgeley  v.  Central  Consumers  Wine  &  Liquor  Co.^  175  App.  Div. 
932,  afifirmed. 

(Argued  January  20,  1919;  decided  February  4,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
December  8,  1916,  affirming  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term  without  a  jury.  The 
action  was  brought  to  recover  on  five  causes  of  action, 
for  rent,  and  in  the  alternative,  for  use  and  occupation  and 
for  taxes  and  water  rents.  The  complaint  alleged  the 
execution  of  a  lease  by  the  plaintiff  to  Norma  G.  Moss 
and  Mary  G.  Cronin  for  a  term  of  twelve  years  from  the 
first  day  of  August,  covering  premises  800  Seventh 
avenue,  in  the  city  of  New  York;  that  the  said  tenants 
entered  into  possession;  that  the  defendant  brought  an 
action  to  foreclose  the  mortgage  which  it  held  upon 
the  lease  in  question ;  that  in  pursuajice  of  a  final  judgment 
entered  in  said  foreclosure  action  the  leasehold  premises 
were  sold  at  public  auction  to  the  defendant  and  that 
the  defendant  entered  into  possession  and  occupied  the 


694  MEMORANDA.  [VoL  225. 

premises  under  the  terms  and  conditions  of  the  lease 
and  was  in  occupation  of  the  same  at  all  times  up  to  and 
including  the  month  of  November,  for  the  rent  of  which 
month  suit  was  brought,  as  well  as  for  taxes  accruing  on 
that  day  and  for  water  rents.  The  complaint  also  con- 
tained a  cause  of  action  for  damages  for  alterations  alleged 
to  have  been  made  by  the  defendant  in  the  premises. 
The  answer  of  the  defendant  admitted  the  execution  of 
the  lease,  of  the  mortgage  thereon  and  of  the  foreclosure 
of  the  mortgage,  but  denied  that  the  defendant  purchased 
the  leasehold  estate,  sold  pursuant  to  the  judgm^it  of 
sale  in  the  foreclosure  action,  denied  that  it  entered  into 
possession  of  the  premises  and  occupied  the  same,  and 
put  in  issue  the  other  all^ations  of  the  complaint. 

Abram  I.  ElkuSy  Joseph  M.  Proskauer,  A.  W.  Bailey 
and  Henry  T.  Randall  for  appellant. 
Arthur  B.  Hyman  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Conciu*:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cudde- 
BACK,  HoGAN,  McLaughlin  and  Crane,  JJ. 


Leo  L.  D'Utassy,  Respondent,  v.  Southern  PAapic 

Company,  Appellant. 

D*  Utaasy  v.  SotUhem  Pacific  Co.,  174  App.  Div.  547,  affirmed. 
(Argued  January  20,  1919;  decided  February  4,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  November  11,  1916,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  directed  by  the 
court.  Plaintiff's  assignor  delivered  to  the  defendant 
as  a  common  carrier  for  hire  forty-five  bales  of  cotton 
consigned  to  New  Orleans,  La.  The  answer  admitted 
the  non-delivery  of  the  cotton;  and  its  value  and  owner- 
ship and  the  assignment  of  the  claim  to  the  plaintiff 
were  duly  proven.  It  appeared  that  the  defendant  and 
its  connecting  carriers  had  duly  transported  this  cotton 
as  far  as  Houston,  Tex. ;  that  at  Houston,  Tex.  the  cotton 
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was  in  the  actual  possession  of  the  Galveston,  Harrisburg 
and  San  Antonio  Railroad  Company,  the  connecting 
carrier,  which  delivered  the  cotton  to  the  Cleveland 
Compress  for  compressing  by  it  as  the  agent  of  the 
defendant  and  as  a  part  of  contract  of  carriage;  and  that 
the  cotton  was  destroyed  by  fire  while  in  the  compress 
without  neghgence  on  the  part  of  the  defendant  or  of  the 
compress  company.  Plaintiff  contended  that  the  defend- 
ant was  at  the  time  of  the  loss  of  the  cotton  under  the 
common-law  liabihty  of  an  insurer,  inasmuch  as  neither 
the  tariffs  nor  the  bill  of  lading  under  which  the  shipment 
moved  in  any  way  limited  the  defendant's  liabihty  for  the 
loss. 

J.  Ard  Haughwovi  and  Everett  J.  Esselstyn  for  appellant. 
Arthur  W.  Clement  and  Wilson  E.  Tipple  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Chase,  Collin,  Cuddeback,  Hogan  and 
Crane,  JJ.  Not  sitting:  Hiscock,  Ch.  J.,  and 
McLaughlin,  J. 

Jacob  W.  Reed,  Appellant,  v.  Ray  Reed,  Respondent, 

Impleaded  with  Another. 

Reed  v.  Reed,  175  App.  Div.  165,  aflOrmed. 

(Argued  January  20,  1919;  decided  February  4,'  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  November  22,  1916,  aflBrming  a  judgment  in 
favor  of  defendant  entered  upon  a  dismissal  of  the 
complaint  by  the  court  on  trial  at  Special  Term.  The 
action  was  brought  by  Jacob  W.  Reed,  the  plaintiff,  against 
Ray  Reed,  his  wife,  and  the  Kings  County  Savings 
Institution  to  recover  certain  moneys  in  said  savings 
institution  in  the  name  of  the  defendant,  Ray  Reed,  and 
the  claim  was  made  that  said  moneys  were  the  property 
of  plaintiff.  The  defendant,  Ray  Reed,  denied  the  owner- 
ship of  the  plaintiff  in  said  moneys,  and  pleaded  that 
they  were  her  property. 
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Charles  E.  Kelley  and  WiUiam  W.  Taylor  for  appellant. 
Williarn  F.  Hagarty  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  CoLLm,  Cudde- 
BACK,  HoGAN,  McLaughlin  and  Crane,  JJ. 


Babetta  Wachsman  et  al..  Respondents,  v.  Travelers' 
Insurance  Company  of  Hartford,  Connecticut, 
Appellant. 

Wachsman  v.  Travdera*  Ins.  Co,  of  Hartford,  Conn.,  175  App.  Div. 
981,  affirmed. 

(Submitted  January  21,  1919;  decided  February  4,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  December  26,  1916,  affirming  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  verdict  directed  by  the 
court  in  an  action  upon  a  poUcy  of  indemnity  insurance 
against  loss  suffered  by  reason  of  liability  imposed  by 
law  in  damages  on  account  of  bodily  injuries  accidentally 
sustained  including  death  at  any  time  resulting  there- 
from by  reason  of  the  ownership,  maintenance,  occupation 
and  use  of  the  premises  of  the  assured,  and  while  within 
or  upon  the  premises  279  East  Fourth  street.  New 
York  city,  or  upon  the  sidewalks  or  other  ways  immedi- 
ately adjoining  the  said  premises.  A  child  of  one  of  plain- 
.  tiff's  tenants  while  standing  in  front  of  said  premises 
was  struck  by  a  piece  of  the  cornice  which  fell  from  the 
building  and  received  injuries  resulting  in  death.  Her 
parents  recovered  a  judgment  against  plaintiff,  who  seeks 
in  this  action  to  recover  the  amount  paid  together  with 
legal  expenses  from  the  defendant. 

WiUiam  J.  Moran  for  appellant. 
Morris  A.  Robinovitch  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cudde- 
BACK,  HoGAN,  McLaughlin  and  Crane,  J  J. 
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Ella  Heflin,   Respondent,   v,   Frederic  E.   Lyford, 

Appellant. 

Heflin  v.  Lyford,  176  App.  Div.  923,  affirmed. 
(Argued  January  21,  1919;  decided  February  4,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  third  judicial  department, 
entered  January  18,  1917,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
loss  alleged  to  have  been  occasioned  plaintiff  by  her 
purchase  of  worthless  bonds  induced  by  false  representa- 
tions of  the  defendant. 

Harvey  D.  Hinman  for  appellant. 
James  Moore  for  respondent. 

Judgment  aflBrmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Collin,  Cudde- 
BACK,  HoGAN,  McLaughlin  and  Crane,  JJ. 


Abraham  Goldinger,  Respondent,  v.  Annie  Baumann, 

Appellant. 

Goldinger  v.  Baumann,  176  App.  Div.  166,  aflfirmed. 
(Argued  January  21,  1919;  decided  February  4.  1919.) 

Appeal  from  a  judgment,  entered  December  21,  1916, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  second  judicial  department,  reversing  a 
judgment  in  favor  of  defendant  entered  upon  a  dismissal 
of  the  complaint  by  the  court  on  trial  at  Special  Term  and 
directing  judgment  in  favor  of  plaintiff  for  the  reUef 
demanded  in  the  complaint  which  alleged  that  theretofore 
defendant  had  entered  into  a  written  contract  to  sell 
certain  real  property  to  plaintiff  who  thereupon  paid  a 
deposit  on  the  purchase  price;  that  by  the  said  contract 
she  agreed  to  convey  the  said  property  free  from  incum- 
brances or  violations  or  complaints  filed  or  existing  in 
any  municipal  department;  that  at  the  time  for  passing 
title  complaints  of  violation  of  the  Tenement  House 
Law  had  been  filed  with  the  tenement  house  department 
whereupon  plaintiff  refused  to  accept  title  and  in  this 
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action  demanded  judgment  for  the  amount  of  his  deposit 
together  with  expenses  of  search.  The  question  at  issue 
was  the  construction  to  be  placed  upon  the  words 
"violations  and  complaints/'  contained  in  the  contract 
of  sale  and  furnishing  the  ground  for  the  refusal  of  the 
plaintiff  to  accept  the  title  tendered  by  the  defendant. 

Arthur  BiUler  Graham,  Victor  F.  Nekarda  and  Howard  J. 
MacLachlan  for  appellant. 
Reuben  Stone  for  respondent. 

Judgment  aflBrmed,  with  costs;  no  opinion. 
Conciu*:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cudde- 
BACK,  HoGAN,  McLaughlin  and  Crane,  JJ. 


The  First  National  Bank  of  Seattle,  Respondent,  v. 

Herman  M.  Gidden,  Appellant. 

First  Nat.  Bank  of  SeatOe  v.  Gidden,  175  App.  Div.  563,  affinned. 
(Argued  JanuM^r  21,  1919;  decided  FebruMTr  4,  1919.) 

Appeal  from  a  judgment  entered  January  12,  1917, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  a  judg- 
ment in  favor  of  defendant  entered  upon  a  dismissal  of  the 
complaint  by  the  court  at  a  Trial  Term  and  directing 
judgment  in  favor  of  plaintiff.  A  corporation  in  Seattle 
sold  and  shipped  to  defendant  4,000  cases  of  salmon,  at 
the  same  time  drawing  a  draft  for  the  amount  of  the 
purchase  price,  which  it  sold  to  plaintiff  with  the  bill  of 
lading  attached.  The  draft  with  the  attached  bill  of 
lading  was  sent  to  the  Irving  National  Bank  for  collection 
and  after  some  negotiations,  resulting  in  an  extension  of 
time  for  payment,  was  accepted  by  defendant.  On  the 
day  of  maturity  defendant  sent  to  the  Irving  National 
Bank  a  certified  check  for  the  amount  of  the  draft  but 
neither  it  nor  the  warehouse  receipt  could  be  foimd  and 
the  check  was  brought  back,  the  draft  remaining  unpaid. 
The  next  day  the  draft  was  found  but  defendant  refused 
to  pay.  This  action  was  brought  to  recover  the  difference 
between  the  amoimt  thereof  and  the  price  for  which  the 


-•/ 


N.  Y.  Rep.]  MEMORANDA.  699 

salmon  was  subsequently  sold.  The  trial  court  dismissed 
the  complaint  on  the  ground  that  the  defendant,  under 
his  contract  for  the  purchase  of  the  salmon  and  the  terms 
of  his  acceptance  of  the  draft,  was  entitled  to  the  delivery 
of  the  salmon  on  the  day  of  maturity  of  his  acceptance, 
and  the  goods,  or  the  docimients  representing  them,  not 
having  been  delivered  to  him  on  that  day  he  was  dis- 
charged from  his  liabiUty  on  the  draft.  The  Appellate 
Division  reversed  on  the  ground  that  the  bill  of  lading  and 
warehouse  receipt  for  the  salmon  were  held  by  the  plain- 
tiff as  collateral  security  only ;  that  when  the  defendant 
accepted  the  draft  he  became  obligated  to  pay  it,  irrespec- 
tive of  the  collateral;  and  that  the  failure  to  surrender  the 
collateral  was  not  a  defense  to  an  action  on  the  acceptance. 

Frank  Wasserman  for  appellant. 
Louis  F.  Doyle  for  respondent. 

Judgment  afiirmed,  with  costs,  on  opinion  of  McLaugh- 
lin, J.,  below. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cuddeback, 
HoGAN  and  Crane,  J  J.    Not  sitting:  McLaughlin,  J. 


Arthur  T.  Goodenough,  Respondent,  v.  New  York, 
Westchester  and  Boston  Railway  Company  et  al., 
Appellants. 

Henry  A.  Siebrecht,  Respondent,  v.  New  York, 
Westchester  and  Boston  Railway  Company  et  al., 
Appellants. 

Albert  Wadley,  Respondent,  v.  New  York,  West- 
chester AND  Boston  Railway  Company  et  al., 
Appellants. 

Goodenough  v.  N.  7.,  Westchester  &  Boston  Ry.  Co.y  173  App.  Div. 
948,  affirmed. 

Siebrecht  v.  N.  F.,  Westchester  &  Boston  Ry.  Co.,  173  App.  Div.  950, 
affirmed. 

Wadley  v.  N,  Y.,  Westchester  &  Boston  Ry.  Co„  173  App.  Div.  950, 
affirmed. 

(Argued  January  21,  1919;  decided  February  4,  1919.) 

Appeal,  in  each  of  the  above-entitled  actions,  from  a 
judgment  of  the  Appellate  Division  of  the  Supreme  Court 
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in  the  second  judicial  department,  entered  July  12,  1916, 
aflBrming  a  judgment  in  favor  of  plaintiff  entered  upon 
a  decision  of  the  court  on  trial  at  Special  Term.  The 
actions  were  to  restrain  the  defendant  from  operating  its 
railroad  through  certain  lands  in  the  city  of  New  Rochelle 
in  violation  of  restrictive  covenants  of  record.  The 
judgment  in  each  case  provided  that  the  railway  company 
should  be  enjoined  and  restrained  from  maintaining  the 
embankment  on  certain  lots  in  the  Sickels  tract  owned 
by  it,  and  from  operating  trains  over  the  same,  with  a 
proviso  that  upon  paying  the  plaintiff  damages,  with 
interest,  it  should  be  relieved  from  the  said  injunction  and 
entitled  to  a  release  from  the  plaintiff,  his  heirs  and 
assigns,  from  any  claim  which  had  arisen  or  might  arise 
by  reason  of  the  maintenance  of  the  said  embankment, 
station  and  other  structures,  or  by  reason  of  operating 
trains  over  the  same. 

John  B.  Knox  and  George  S.  Graham  for  appellants. 
Richmond  J.  Reese  for  respondents. 

Judgment,  in  each  case,  affirmed,  with  costs;  no 
opinion. 

Concur:  Hiscock,  Ch.  J.,  Chase,  Collin,  Cudde- 
BACK,  HoGAN,  McLaughlin  and  Crane,  JJ. 


The  People  of  the  State  of  New  York,  Respondent, 

V.  Paul  Chapman,  Appellant. 

Attorneys  —  compensation  on  appeal  from  judgment  of 
death. 

The  prohibition  against  granting  compensation  to-  counsel  for 
services  on  an  appeal  from  a  judgment  of  death,  unless  said  appeal 
is  brought  on  for  argument  within  six  months  or  the  time  for  bringing 
on  said  argument  has  been  enlarged  by  the  Court  of  Appeals,  is 
statutory  and  absolute.  (People  v.  Campanelli,  214  N.  Y.  37, 
followed.) 

(Submitted  January  27,  1919;  decided  February  4,  1919.) 

Application  for  compensation  of  counsel  (See  224 
N.  Y.  463.) 
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Matthew  W.  Wood  and  William  R.  Murphy  for  motion. 
No  one  opposed. 

Collin,  J.  The  counsel  assigned  by  the  court  for  the 
appellant,  Paul  Chapman,  upon  his  appeal  to  this  court 
from  a  judgment  convicting  him  of  murder  in  the  first 
degree,  have  appUed  for  the  allowance  of  compensation 
for  their  services  and  of  their  disbursements  in  prosecuting 
the  appeal.  The  appeal  was  not  brought  on  for  argu- 
ment within  six  months  from  the  taking  of  the  appeal, 
nor  was  the  time  for  bringing  on  the  argument  enlarged 
by  the  court.  Section  536  of  the  Code  of  Criminal 
Procedure  is:  "An  appeal  to  the  court  of  appeals  may, 
in  the  same  manner,  be  brought  to  argument  by  either 
party,  on  any  day  in  term,  and  where  the  judgment 
appealed  from  is  of  death  the  appeal  must  be  brought 
on  for  argument  within  six  months  from  the  taking  of 
such  appeal,  unless  the  court,  for  good  cause  shown, 
shall  enlarge  the  time  for  that  purpose.''  Section  308-a 
of  such  Code  is:  ''  No  compensation  shall  be  allowed  to 
counsel  on  an  appeal  from  a  judgment  of  death  for 
services  in  prosecuting  the  appeal  unless  the  appeal  shall 
have  been  brought  on  for  argument  within  the  time 
prescribed  by  section  five  hundred  and  thirty-six  of 
this  code.'' 

The  counsel  seek  to  escape  the  constriction  of  our 
power  enacted  by  the  section  308-a  by  averring  that 

(a)  the  clerk  of  the  court  below  did  not  cause  the  record 
in  the  case  to  be  printed  as  and  within  the  time  pre- 
scribed by  section  485  of  the  Code  of  Criminal  Procedure; 

(b)  the  six  months  from  the  taking  of  the  appeal  expired 
in  the  month  of  August,  one  of  the  summer  months 
during  which  this  court  is  in  recess,  and  (c)  within  the 
six  months  they  and  the  district  attorney  filed  with  the 
clerk  of  this  court  a  written  stipulation  that  the  argu- 
ment of  the  appeal  be  adjourned  to  a  day  after  the 
expiration  of  the  six  months.  The  reasons,  jointly  or 
severally  considered,  are  not  efficacious.    In  them  is  no 
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reason  or  cause  why  an  application  to  this  court  for 
the  order  enlarging  the  time  prescribed  by  section  536 
could  or  should  not  have  been  made.  The  appeal  was 
not  brought  to  argument  until  nine  days  next  following 
the  expiration  of  the  recess  period  had  elapsed.  The  pro- 
hibition against  granting  the  compensation  is  statutory 
and  under  the  circumstances  here  is  absolute.  {People  v. 
Campanelli,  214  N.  Y.  37.)  Section  308-a  is,  by  its 
language,  made  appUcable  to  the  compensation  allowable 
to  the  counsel.  The  compensation  is  distinct,  however, 
from  the  personal  and  incidental  expenses  of  the  counsel  in 
prosecuting  the  appeal.  We  can,  therefore,  and  should 
allow  those  expenses. 

HiSCOCK,     Ch.     J.,     CUDDEBACK,     CaRDOZO,     PoUND, 

Crane  and  Andrews,  JJ.,  concur. 

Application  of  counsel  for  compensation  denied,  and 
application  for  expenses  allowed. 


General  Fireproofing  Company,  Respondent,  v.  The 
Keepsdry  Construction  Coi^ipany  et  al..  Defendants, 
New  York  State  National  Bank,  Appellant,  and 
The  People  of  the  State  of  New  York,  Respondent, 

(Submitted  January  27,  1919;  decided  February  4,  1919.) 

Motion  for  re-argument  denied,  with  ten  dollars  costs  and 
necessary  printing  disbursements.    (See  225  N.  Y.  180.) 


Hooker,  Corser  &  Mitchell  Company,  Appellant,  v. 
Maude  E.  Hooker  et  al..  Respondents. 

Hooker,  Corser  &  Mitchell  Co.  v.  Hooker,  186  App.  Div.  923,  appeal 
dismissed. 

(Submitted  January  27,  1919;  decided  February  4,  1919.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  third 
judicial  department,  entered  November  15,  1918,  unani- 
rrumsly  aflBrming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 
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The  motion  was  made  upon  the  gromid  that  an  appeal 
did  not  lie  as  of  right  to  the  Court  of  Appeals  and  that  per- 
mission to  appeal  had  not  been  obtained. 

John  Alexander  for  motion. 
Robert  J.  Landon  opposed. 

Motion  granted  and  appeal  dismissed,  with  costc  and  ten 
dollars  costs  of  motion^^ 

HuGGiNS  Lumber  Company,  Appellant,  v.   Homer  J. 
Phelps,  Defendant,  and  Earl  L.  Miller,  Respondent. 

Hugffins  Lumber  Co,  v.   Pkdps,  173  App.  Div.  917,  affirmed. 
(Submitted  January  21,  1919;  decided  February  7,  1919.) 

Appeal  from  a  judgment  entered  March  28,  1916,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  fourth  judicial  department,  which  reversed  ai^ 
order  of  the  court  at  a  Trial  Term  setting  aside  a  verdict 
in  favor  of  defendant,  respondent,  and  granting  a  new  trial 
and  directed  the  reinstatement  of  said  verdict.  The 
action  was  to  recover  a  deficiency  arising  upon  the  fore- 
closure of  a  chattel  mortgage.  The  defense  was  that  the 
defendant,  respondent,  had  been  released  by  the  plaintiff 
from  all  liability  under  the  mortgage. 

Clavde  E.  Guile  for  appellant. 
Albert  T.  Jennings  for  respondent. 

Judgment  aflBrmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Collin,  Cudde- 
BACK,  HoGAN,  McLAUGm^iN  and  Crane,  JJ. 


Mohawk  Improvement  Company,  Inc.,  Respondent,  v. 
Mortimer  Everest  et  al..  Appellants. 

Mohawk   Hydro-Electric   Company,   Respondent,   v. 
Mortimer  Everest  et  al..  Appellants. 

Mohawk  Improvement  Co.  v.  Everest ,  175  App.  Div.  956,  afErmed. 
Mohawk  Hydro- Electric  Co,  v.  Everest,  175  App.  Div.  956,  afi&rmed. 
(Argued  January  22,  1919;  decided  February  7,  1919.) 

Appeal,  in  each  of  the  above-entitled  actions,  from  a 
judgment  of  the  Appellate  Division  of  the  Supreme  Court 


704  MEMORANDA.  [Vol.  225. 

in  the  third  judicial  department,  entered  November  20, 
1916,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  at  a  Trial  Term  without  a 
jury  in  an  action  to  compel  specific  performance  of  a 
contract  by  which  it  was  alleged  defendant  Ever^t 
agreed  to  take  title  to  certain  real  properties  and  later 
turn  them  over  to  plaintiffs'  assignor. 

John  T.  Norton  for  appellants. 
Fred  Linus  Carroll  for  respondents. 

Judgment  in  each  case  affirmed,  with  costs;  no  opinion. 
Concur:    Chase,      Collin,      Cuddeback,      Hogan, 
McLaughlin,  Crane  and  Andrews,  JJ. 


George    McDonald,    Respondent,    v.    Mohawk    Gas 
Company  of  Schenectady,  Appellant. 

McDonald  v.  Mohawk  Gas  Co.  of  Schenectady,  175  App.  Div.  956, 
affirmed. 
Argued  January  23,  1919;  decided  February  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  November  16,  1916,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  in  an  action  to 
recover  damages  to  real  property  alleged  to  have  been 
caused  by  an  explosion  of  gas  and  resulting  fire  occurring 
through  the  negligence  of  defendant  in  permitting  gas 
from  its  service  pipe  to  escape  into».the  cellar  of  plaintiff's 
building. 

Daniel  Naylon,  Jr.,  for  appellant. 
John  Alexander  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Chase,      Collin,      Cuddeback,      Hogan, 
McLaughlin,  Crane  and  Andrews,  JJ. 
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Claeence  a.  Johnson,  Respondent,  v.  Syracuse  Dry 
Goods  Company  et  al.,  Appellants,  Impleaded  with 
Another. 

Johnson  v.  Syracuse  Dry  Goods  Co,,  175  App.  Div.  967,  affirmed. 
(Argued  January  23,  1919;  decided  February  7.  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department, 
entered  November  25,  1916,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  in  an  action  for 
conversion,  the  alleged  result  of  a  conspiracy  by  which 
plaintiff  and  certain  others  were  induced  through  false 
representations  and  fraudulent  concealment  of  the 
maker's  insolvency,  to  indorse,  without  consideration, 
certain  promissory  notes. 

Irving  D.  Vann  and  David  Paine  for  appellants. 
Virgil     K.     Kellogg    and    Andrew    L.    Chapman  for 
respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Chase,  Cuddeback,  Hogan,  McLaughlin 
and  Andrews,  JJ.    Dissenting:    Collin  and  Crane,  JJ. 


S.  Andral  Kilmer,  Appellant,  v.  Dr.  Kilmer  &  Co., 

Respondent. 

Kilmer  v.  Dr,  Kilmer  &  Co.,  175  App.  Div.  670,  affirmed. 
(Argued  January  24,  19^9;  decided  February  7,  1919.) 

Appeal  from  a  judgment  entered  January  4,  1917  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  third  judicial  department,  reversing  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term  and  directing  a  dismissal  of  the 
complaint.  The  action  was  brought  to  obtain  certain 
injunctive  reUef  and  resulted  in  a  decision  and  judgment 
restraining  the  defendant  corporation  from  receiving, 
opening  or  in  any  manner  interfering  with  any  and  all 
mail  received  at  the  post  office  in  the  city  of  Binghamton, 
N.  Y.,  or  in  any  other  place  or  manner,  addressed  in  any 
45 
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of  the  following  names:  Dr.  S.  Andral  Kilmer  &  Co., 
S.  Andral  Kilmer  &  Co.,  S.  A.  Kilmer,  M.  D.,  S.  Andral 
Kilmer,  Dr.  S.  A.  Kilmer,  S.  A.  Kilmer  &  Co.,  S.  A. 
Kilmer,  Andral  Kilmer,  Andral  Kilmer,  M.  D.,  Dr. 
Andral  Kilmer,  S.  Kilmer,  M.  D.,  Dr.  S,  Kilmer,  Dr. 
Kilmer,  S.  Andral  Kilmer,  M.  D.,  S.  Kilmer,  Dr.  S. 
Andral  Kilmer;  from  receiving,  opening  or  in  any 
manner  interfering  with  any  letters  having  the  word 
"  personal ''  written  or  printed  upon  the  envelope  with 
the  address  containing  Dr.  Kilmer  or  any  other  title, 
showing  that  it  is  a  physician  with  whom  the  writer  intends 
to  communicate;  from  using  the  name  of  the  plaintiflf 
without  regard  to  the  prefix  or  affix  in  connection  with  its 
business,  upon  its  advertising  matter,  in  such  a  way  or 
manner  as  is  calculated  to  lead  the  pubUc  to  believe  that 
S.  Andral  Kilmer  is  the  physician  connected  with  or  in 
charge  of  the  medical  department  of  the  defendant; 
from  using  the  name  of  S.  Andral  Kilmer  in  any  of  its 
sdvertisements,  pamphlets,  circulars,  labels  or  other 
advertising  matter,  in  any  place  wherein  the  same  was  not 
actually  used  on  March  14,  1892,  as  provided  in  the 
contract  of  that  date  between  Jonas  M.  Kilmer  and  the 
said  S.  Andral  Kilmer. 

Joseph  Walker  Magrauth  and  RoUin  W.  Meeker  for 
appellant. 

William  Nottingham  and  Theodore  R.  TuthiU  for 
respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Chase,      Collin,      Cuddeback,      Hogan, 
McLaughlin,  Crane  and  Andrews,  JJ. 


Albert  H.  Dollard  et  al..  Respondents,  v.  Charles 

E.  Whowell,  Jr.,  Appellant. 

Dollard  v.  Whowell,  174  App.  Div.  403,  affirmed. 
(Submitted  January  24,  1919;  decided  February  7,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department. 
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entered  August  24,  1916,  affirming  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term.  The  action  was  to  restrain  the  defend- 
ant from  erecting  an  apartment  house  upon  his  premises 
adjoining  those  of  plaintiff  in  alleged  violation  of  a 
covenant  contained  in  the  respective  deeds  under  which 
both  parties  derive  title.  Defendant  contended  that  the 
character  of  the  neighborhood  had  so  changed  since  the 
creation  of  the  restrictive  covenants  that  they  should  not 
be  enforced. 

Michael  J.  Joyce  for  appellant. 

James  0.  Miller  and  Henry  M.  Dater  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Conciu*:    Chase,      Collin,      Cuddeback,      Hogan, 
McLaughlin,  Crane  and  Andrews,  JJ. 


Arnold  E.  Peterson,  Respondent,  v.  Missouri,  Kansas 
AND  Texas  Railway  Company,  Appellant. 

Harry  H.  Kutner,  Respondent,  v,  Missouri,  Ka^nsas 
and  Texas  Railway  Company,  Appellant. 

Peterson  v.  Missouri,  K.  &  T.  Ry,  Co.,  175  App.  Div.  931,  affirmed. 
KvXner  v.  Missouri,  K.  &  T.  Ry.  Co.,  175  App.  Div.  931%  affirmed. 
(Submitted  January  24,  1919;  decided  February  7,  1919.) 

Appeal,  in  each  of  the  above-entitled  actions,  from  a 
judgment  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  November 
21,  1916,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court.  The 
complaints  contained  ten  causes  of  action,  each  founded 
upon  the  allegation  that  the  plaintiff  was  the  owner  and 
holder  of  a  certain  promissory  note  in  writing  made  by 
the  defendant  on  or  about  the  1st  of  May,  1913,  wherein 
and  whereby  the  defendant  promised  to  pay  to  bearer  the 
sum  of  $1,000  with  interest  thereon  at  five  per  cent  per 
annum  on  the  1st  day  of  May,  1915,  the  amoimt  whereof 
had  not  been  paid.     The  answer  denied  that  the  defend- 
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ant  made  such  a  contract  and  as  a  separate  defense 
alleged  that  in  each  of  the  notes  referred  to  the  pronxise 
to  pay  to  bearer  was  not  independent  but  was  to  be 
performed  expressly  under  and  upon  the  terms  and 
conditions  set  forth  in  a  certain  trust  agreement,  which, 
with  the  notes  therein  referred  to,  formed  one  instrument 
and  that  in  each  of  said  notes  it  was  provided  on  the  face 
thereof  that  the  principal  amount  provided  to  be  paid 
should  become  due  in  the  event  that  a  default  as  defined 
in  the  trust  agreement  should  happen  and  then  should 
become  due  and  payable  in  the  manner  and  with  the 
effect  therein  provided. 

M.  E.  Harby  for  appellant. 

James  Garfield  Moses  for  respondent. 

Judgment  in  each  case  aflSrmed,  with  costs ;  no  opinion. 
Concur:    Chase,      Collin,      Cuddeback,      Hogan, 
McLaughlin,  Crane  and  Andrews,  J  J. 


Eva  SmELDS,  Respondent,  v.  Van  Kelton  Amusement 

Corporation,  Appellant. 

Reported  below,  186  App.  Div.  946. 

(Submkted  February  3,  1919;  decided  February  7,  1919.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  first 
judicial  department,  entered  December  31,  1918,  aflSrm- 
ing  a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  in  an  action  to  recover  for  personal  injxiries. 

The  motion  was  made  upon  the  ground  that  the 
exceptions  are  frivolous  and  the  appeal  taken  solely  for 
purposes  of  delay. 

Abraham  Rickman  for  motion. 
Walter  L.  Glenney  opposed. 

Motion  denied,  with  ten  dollars  costs. 
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Gertrude  E.    Tiedemann,    Respondent,    v.    Rudolph 

E.  Tiedemann,  Appellant. 

Tiedemann  v.  Tiedemanny  172  App.  Div.  819,  affirmed. 
(Argued  January  23,  1919;  decided  February  25.  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  May  15,  1916,  modifying  and  affirming  as  modified 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Term  in  an  action  to  recover 
accrued  alimony  under  a  foreign  decree  of  divorce  and  for 
an  accounting  of  alleged  community  property.  The  answer 
set  up  as  separate  defenses:  1.  That  the  Nevada  court 
had  no  jurisdiction  because  the  defendant  had  gone  into 
the  state  of  Nevada  for  the  special  purpose  of  instituting 
habeas  corpus  proceedings  to  secure  the  custody  of  his 
child,  and  that  while  he  was  within  the  state  of  Nevada 
for  the  purpose  of  prosecuting  that  proceeding  he  was 
served  with  the  summons  and  complaint  in  the  divorce 
action  at  a  time  when  he  was  immune  from  service. 
2.  That  the  Nevada  court  had  no  jurisdiction  because  the 
plaintiff  left  the  state  of  Connecticut  and  went  to  the 
state  of  Nevada  for  the  express  purpose  of  securing  a 
divorce,  and  that  she  was  not  a  bona  fide  resident  of 
Nevada,  not  having  been  within  that  state  for  a  period  of 
six  months.  The  Special  Term  directed  an  interlocutory 
judgment  for  the  amount  of  accrued  alimony  and  appointed 
a  referee  to  take  and  state  an  account  of  the  community 
property.  The  Appellate  Division  modified  by  directing 
final  judgment  for  alimony  but  struck  from  the  judgment 
the  provision  directing  an  accounting. 

Nash  Rockwood,  Charles  T.  Lark  and  Homer  S.  Cumr 
mings  for  appellant. 
Leo  R.  Brilles  for  respondent. 

Judgment  aflBrmed,  with  costs;  no  opinion. 
Concur:     Chase,      Collin,     Cuddeback,      Hogan, 
McLaughlin,  Crane  and  Andrews,  JJ. 
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Banque  FrancoAmericaine,  Respondent,  v.  Oscar  B. 
Bergstrom  et  al.,  Copartners  under  the  Finn  Name  of 
Bergstrom  &  Company,  Appellants. 

Banque  Franco- Americaine  v.  Bergstromy  171  App.  Div.  870,  affinned. 
(Argued  January  27,  1919;  decided  Februkry  25,  1919.) 

Appeal  from  a  judgment  entered  March  17,  1916, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  which  modified 
an  order  of  the  court  at  a  Trial  Term  setting  aside  a  verdict 
in  favor  of  defendants  and  granting  a  new  trial  by  striking 
therefrom  the  provision  directing  a  new  trial  and  directing 
the  entry  of  final  judgment  in  favor  of  plaintiff,  who 
sued  on  two  drafts  for  $10,000,  each  drawn  on  the  defend- 
ants by  the  Banque  Alsacienne  de  Paris  to  its  own  order 
and  accepted  by  the  defendants.  The  defense  pleaded  in 
substance  was  that  the  drafts  had  been  accepted  and 
conditionally  delivered  by  defendants;  had  been  diverted 
in  breach  of  the  condition  and  that  the  plaintiff  had 
received  them  with  knowledge  of  the  fraud. 

John  M.  Coleman  and  Oscar  B.  Bergstrom  for  appellants. 
Brainard    ToUes,   Julien    T.    Domes  and   Martin  A. 
Schenck  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound  and  Andrews,  J  J.     Dissenting:   Crane,  J. 


Jacob  Zenner,  Appellant,  v.  The  Brooklyn  Heights 

Railroad  Company,  Respondent. 

Zenner  v.  Brooklyn  Heights  R.  R,  Co.^  173  App.  Div.  194,  affirmed. 
(Argued  January  27,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  June  28,  1916,  affirming  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term  in  an  action  to  recover 
for  personal   injuries   alleged   to   have   been   sustained 
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through  the  negligence  of  defendant.  Plaintiflf,  while 
walking  across  defendant's  tracks  on  the  Williamsburg 
Bridge  Plaza  in  Brooklyn,  was  struck  by  one  of  defend- 
ant's cars  and  injured.  The  complaint  was  dismissed  at 
the  close  of  the  plaintiff's  case  upon  the  specific  ground  that 
the  evidence  disclosed  that  he  was  guilty  of  contributory 
negUgence  as  a  matter  of  law. 

Leonard  F.  Fish  and  Jacob  C.  Brand  for  appellant. 
D.  A.  Marsh  and  George  D.  Yeomans  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Cuddeback,  Crane  and 
Andrews,  J  J.  Dissenting:  Cardozo  and  Pound,  J  J. 
Not  sitting:   Colun,  J. 

Alfred  Geering,  Appellant,  v.  Metropoutan  Bank, 

Respondent. 

Geering  v.  Metropolitan  Bank,  170  App.  Div.  751,  afi&rmed. 
(Argued  January  27,  1919;  decided  February  &,  1919.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  first  judicial  depart- 
ment, entered  December  30,  1915,  which  reversed  an  order 
of  the  Appellate  Term  affirming  a  judgment  of  the 
the  City  Court  of  the  city  of  New  York  in  favor  of 
plaintiff,  entered  upon  a  verdict,  and  granted  a  new 
trial.  The  action  was  to  recover  the  amount  of  a  deposit 
made  by  plaintiff  with  the  defendant  bank.  The  defense 
was  that  certain  checks  which  the  plaintiff  had  deposited 
in  his  account  with  defendant  were  forgeries  or  contained 
forged  indorsements. 

John  Willett  for  appellant. 

Frederick  C.  Tanner  and  James.  N.  Luttrell  for 
respondent. 

Order  affirmed  and  judgment  absolute  ordered  against 
appellant  on  the  stipulation,  with  costs  in  all  courts; 
no  opinion. 

Concur:  Hiscock,  Ch.  J.,  Colun,  Cuddeback,  Car- 
dozo, Pound,  Cbane  and  Andrews,  JJ. 
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Brooklyn  Eastern  District  Terminal,  Respondent, 
V.  The  Cicntral  Railroad  Company  of  New  Jersey, 
Appellant. 

Brooklyn  E.  Z>.  Terminal  v.  Central  R.  R,  Co.  of  New  Jersey,  176 
App.  Div.  352,  affirmed. 

(Argued  January  27,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  January  29,  1917,  in  favor  of  plaintiff  upon  the 
submission  of  a  controversy  under  section  1279  of  the 
Code  of  Civil  Procedure.  The  plaintiff  operates  a 
union  freight  terminal  station  in  Brooklyn,  N.  Y. 
The  defendant  is  one  of  the  trunk  line  railroads  that 
avails  itself  of  the  terminal's  faciUties  under  a  contract 
in  writing,  which  sets  forth  all  the  rights  and  obUgations 
of  the  parties.  The  controversy  arose  because  a  carload 
of  hay  shipped  over  the  railroad's  lines  and  consigned  to 
one  F.  Williams  at  the  terminal,  was  refused  and  not 
removed  by  the  consignee.  The  hay  was  unloaded  into 
the  plaintiff's  warehouses  and,  in  compliance  with  the 
New  York  statute  governing  the  disposal  of  refused  and 
unclaimed  freight,  was  stored  for  one  year  and  thereafter 
sold  at  pubUc  auction  (L.  1909,  ch.  25,  §  282).  The  plain- 
tiff contended  that  the  services  rendered  by  it  were  ren- 
dered to  the  railroad  and  were  outside  the  contract.  The 
railroad  insisted  that  such  services  as  were  rendered  to 
it  by  the  plaintiff  were  expressly  covered  by  the  contract 
and  that  if  further  or  additional  compensation  is  or  was 
due  the  plaintiff  it  is  due  from  the  consignee  or  owner  of 
the  hay  and  not  from  the  railroad. 

Neil   P.   Cullorhy  Arthur  W.  Rinke  and  Jackson  E. 
Reynolds  for  appellant. 
H.  B.  Closson  for  respondent. 

Judgment  affirmed,  with  costs;  no  opmion 
Concur:    Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  Crane  and  Andrews,  JJ. 
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Robert  Adamson,  as  Fire  Commissioner  of  the  City  of 
New  York,  Appellant,  v,  Carl  Schreiner,  Respondent. 

Adamson  v.  Schreiner,  176  App.  Div.  95,  affirmed. 
(Argued  January  28.  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment  entered  January  16,  1917, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  an 
interlocutory  judgment  in  favor  of  plaintiff,  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  and  directing  a  dismissal  of  the  complaint  in 
an  action  against  defendant  as  agent  of  a  foreign  insur- 
ance company  to  recover  the  tax  prescribed  by  section 
799  of  the  charter  of  the  city  of  New  York  as  amended 
by  chapter  594  of  the  Laws  of  1915.  The  question 
involved  was  whether  premiums  received  upon  contracts 
of  reinsurance  were  subject  to  payment  of  such  tax.  The 
Appellate  Division  held  that  they  were  not. 

William  P.  Burr,  Corporation  Counsel  {Terence  Farley 
and  John  F.  O^Brien  of  counsel),  for  appellant. 

Otto  Horwitz  and  Walter  J.  Rosston  for  respondent. 

George  Richards  for  New  York  Board  of  Fire  Under- 
writers, intervening. 

William  B.  Ellison,  Bruce  Ellison  and  Andrew  A. 
Eraser  for  aUen  property  custodian,  intervening. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  Crane  and  Andrews,  JJ. 


SiSKiND  Rubin,  Respondent,  v.  New  York  Municipal 
Railway  Corporation  et  al.,  Appellants. 

Rubin  V.  N.  Y,  Municipal  Ry.  Corpn.,  176  App.  Div.  937,  affirmed. 
(Argued  January  28,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  February  1,  1917,  aflSrming  a  judgment  in  favor 
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of  plaintifif  entered  upon  a  verdict.  The  action  was 
brought  to  recover  for  damage  to  plaintifif's  property 
through  excavations  made  by  defendants  on  adjoining 
property,  whereby  the  plaintiff's  building,  though  shored 
up,  settled  so  that  the  walls  cracked  and  parted.  Defend- 
ants contended  that  they  had  contracted  with  a  third 
party  to  do  the  necessary  shoring  and  were  not  liable 
for  his  failure  to  properly  protect  the  plaintiff's  property. 

John  Conway  Toole  for  appellants. 
Samud  SiUnger  for  respondent. 

Judgment  aflBrmed,  with  costs;  no  opinion. 

Concur:  His  cock,  Ch.  J.,  Cuddeback,  Cakdozo, 
Pound  and  Andrews,  J  J.  Taking  no  part :  Collin,  J. 
Not  sitting:  Crane,  J^ 

Thomas  Tobin,  Appellant,  v.  The  Yonkers  Electric 
Light  and  Power  Company,  Respondent. 

Tobin  V.  Yonkers  Electric  Light  &  Power  Co,,  173  App.  Div.  365, 
affirmed. 

(Argued  January  29,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment  entered  Jmie  27,  1916,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  second  judicial  department,  reversing  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  and  directing 
a  dismissal  of  the  complaint  in  an  action  to  recover  for 
personal  injuries  alleged  to  have  been  sustained  by 
plaintiff  through  the  negUgence  of  defendant,  his  employer. 
The  plaintiff  was  in  defendant's  employ,  engaged  in 
digging  holes  for  electric  Ught  poles.  While  standing  in  a 
hole  holding  a  steel  drill  or  striking  bar  used  for  chipping 
rock,  he  received  a  glancing  blow  on  the  side  of  his  head 
from  a  sledge  hammer  in  the  hands  of  a  fellow-employee, 
who  was  engaged  in  striking  the  drill  which  plaintiff  was 
holding.  The  case  went  to  the  jury  upon  the  theory  that 
the  defendant  was  negligent  in  furnishing  a  defective  tool, 
namely,  a  striking  bar,  the  top  of  which  was  burred, 
mushrooned,  flattened  out  or  flanged,  causing  the  hammer 
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to  slip,  and  was  further  negligent  in  that  its  foreman,  after 
being  told  by  plaintiff  that  the  bar  was  unsafe,  directed 
plaintiff  to 'go  on  working  with  it.  The  Appellate  Division 
directed  a  dismissal  of  the  complaint  on  the  ground  that 
plaintiff  knew  the  condition  of  the  drill  and,  therefore, 
assumed  the  risk. 

Leonard  F,  Fish  and  Thomas  J.  0'  NeiU  for  appellant. 
Charles    J.    Taylor    and    Thomas    H.    Beardsley    for 
respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Colun,  Cuddeback,  Car- 
Dozo,  Pound,  Crane  and  Andrews,  JJ. 


Anne   Walcott,    Respondent,    v.    The    Fidelity   and 
Casualty  Company  of  New  York,  Appellant. 

Walcott  V.  Fidelity  &  Casualty  Co.  of  New  York,  177  App.  Div. 
885,  affirmed. 

(Argued  January  30,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  February  15,  1917,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action  to  recover 
on  a  poUcy  of  accident  insurance.  The  complaint  alleged 
that  the  insured  accidentally  fell  from  the  window  of  his 
office  and  received  injuries  resulting  in  his  death.  The 
defendant,  by  its  answer,  denied  that  the  death  of  insured 
resulted  from  accidental  causes  and  for  a  defense  alleged 
that  he  committed  suicide  by  jumping  from  his  window 
to  the  street  and  that  by  the  terms  of  the  poUcy  death 
by  suicide  is  expressly  excluded  from  said  policy. 

Edward  P.  Morton  and  Charles  C.  Nadal  for  appellant. 
William  Tr avers  Jerome  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  Crane  and  Andrews,  JJ. 
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Alfred    A.     Whitman,     Appellant,     v.    Charles     L. 

MuNNiCH  et  al..  Respondents. 

Whitman  v.  Munnich,  175  App.  Div.  946,  affirmed. 
(Submitted  January  31,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  November  15,  1916,  affirming  a  judgment  in 
favor  of  defendants  entered  upon  a  verdict  in  an  action 
upon  a  promissory  note.  Two  questions  were  submitted 
to  the  jury:  Whether  or  not  in  the  inception  of  the  note 
the  defendants  acted  and  relied  upon  false  representations, 
fraud  and  deceit  and  false  promises;  and  if  so,  whether  or 
not  plaintiff's  assignors  took  the  note  in  good  faith  with- 
out knowledge  and  notice  of  the  fraud. 

Maxwell  C.  Katz  and  Otto  C.  Sommerich  for  appellant. 
Thomas  WattSy  Elbert   N.  Oaks  and  John  Bright  for 
respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Colun,  Cuddeback,  Car- 
Dozo,  Pound,  Crane  and  Andrews,  JJ. 


Harold  W.  Thomas,   Respondent,  v.   Fred    Colbath, 

Appellant. 

Thomas  v.  Colbath,  175  App.  Div.  961,  affirmed. 
(Argued  January  31,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  November  21,  1916,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the  court  at 
a  Trial  Term  without  a  jury.  The  action  was  in  eject- 
ment to  recover  possession  of  certain  lands  under  water 
in  the  village  of  Saranac  Lake,  to  compel  the  removal  of 
certain  docks  and  boathouses,  to  restrain  defendant  from 
a  continuing  trespass  and  for  damages. 

Robert  F.  Isham  for  appellant. 
John  M,  Cantwell  for  respondent. 
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Judgment  aflSrmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Colun,  Cuddeback,  Car- 
Dozo,  Pound,  Crane  and  Andrews,  JJ. 


HuMBERTO  San  Lucas  et  al.,  Appellants,  v.  Bornn  & 
Co.,  et  al.,  Defendants,  and  Carlos  A.  Bornn, 
Respondent. 

San  Lucas  v.  Bornn  &  Co.,  173  App.  Div.  703,  afiSrmed. 
(Submitted  January  31,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment,  entered  April  11,  1917, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  a  judg- 
ment in  favor  of  plaintiffs  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term  in  so  far  as  it  was  against 
the  defendant,  respondent,  and  directing  a  dismissal  of 
the  complaint  as  to  him.  The  actign  was  brought  to 
recover  the  value  of  certain  hats  delivered  by  the  plaintiffs 
to  Bornn  &  Co.,  a  domestic  corporation,  and  for  an 
accounting.  The  answer  denied  the  material  allegations 
of  the  complaint  and  set  up  as  an  affirmative  defense 
that  the  cause  of  action  stated  did  not  accrue  within  six 
years  before  the  commencement  of  the  action. 

Abraham  Rosenstein  and  Jacob  Friedman  for  appellants. 
Frederick  C.  McLaughlin  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Collin,  Cuddeback,  Car- 
Dozo,  Pound,  Crane  and  Andrews,  JJ. 


The  People  of  the  State  of  New  York,  Respondent, 
V.  David  Alexander,  Appellant,  Impleaded  with 
Others. 

People  V.  Alexander,  183  App.  Div.  868,  affirmed. 
(Argued  February  3,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the   Supreme   Court   in   the  first   judicial   department, 
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entered  July  11,  1918,  which  affirmed  a  judgment  of 
the  Court  of  General  Sessions  of  the  Peace  in  the  county 
of  New  York  rendered  upon  a  verdict  convicting  the 
defendant  of  the  crime  of  attempted  grand  larceny  in  the 
first  degree. 

Max  Horowitz  and  Milton  M.  Goldsmith  for  appellant. 
Edward  Swann,   District  Attorney   {Robert  C.    Taylor 
of  counsel),  for  respondent. 

Judgment  affirmed;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Hogan,  Cakdozo, 
Pound,  McLaughun  and  Andrews,  J  J. 


Elizabeth   Guiney,    Appellant,    v.    Timothy   Guiney, 

Respondent. 

Guiney  v.  Guiney,  174  App.  Div.  894,  afi&rmed. 
(Submitted  February  3,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  September  25,  1916,  affirming  a  judgment 
in  favor  of  defendant  entered  upon  a  dismissal  of  the 
complaint  by  the  court  on  trial  at  Special  Term  in  an 
action  to  procure  the  annulment  of  a  marriage  on  the 
ground  of  fraud  in  that  defendant  concealed  the  fact  that 
prior  to  his  marriage  he  had  committed  unlawful  and 
criminal  acts.  The  trial  court  dismissed  the  complaint 
upon  the  ground  that  the  evidence  was  insufficient  to 
warrant  annulment. 

George  Thorns  for  appellant. 
No  appearance  for  respondent. 

Judgment  affirmed,  without  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Cabdozo, 
Pound,  McLaughun  and  Andrews,  JJ. 
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Eugene  L.  Richards,  as  Superintendent  of  Banks 
of  the  State  of  New  York,  Plaintiff,  v.  Joseph  G. 
Robin  et  al..  Defendants,  Edmund  L.  Mooney, 
Appellant,  and  Erastus  T.  Tefft  et  al..  Respondents. 

Richards  -v.  Robing  175  App.  Div.  296,  affirmed. 
(Argued  February  3,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  first  judicial  department, 
entered  December  22,  1916,  affirming  a  judgment  in 
favor  of  defendants,  respondents,  entered  upon  a  dis- 
missal of  the  complaint  as  to  them  by  the  court  on 
trial  at  Special  Term.  The  trial  court  also  dismissed 
a  cross  demand  made  by  the  defendant,  appellant, 
against  such  defendants,  respondents.  This  action  was 
brought  to  enforce  the  statutory  liability  of  the  stock- 
holders of  the  Northern  Bank  of  New  York.  The 
appellant,  Mooney,  was  a  stockholder  on  the  books  of 
said  bank  at  the  time  the  superintendent  of  banks  took 
possession  of  its  assets,  and  when  sued  as  such  stockholder 
of  record  he  served  an  answer  in  which  he  sought  to 
recover  over  from  the  respondents,  Tefft,  Reeves,  Car- 
penter and  Nash,  any  sums  which  he  might  be  forced  to 
pay  to  the  plaintiff  in  this  action.  The  question  was 
whether  a  stockholder  of  record,  who  had  sold  his  stock  at 
public  auction  and  deUvered  the  certificates  indorsed  in 
blank,  could  recover  from  stockholders  who  bid  in  the 
stock  as  brokers  for  an  undisclosed  principal,  any  call  or 
assessment  which  he  might  thereafter  be  compelled  to 
pay  because  of  the  fact  that  after  the  sale  he  continued 
as  the  stockholder  of  record  on  the  books  of  the 
corporation. 

William  C.  Fitts,  Edmund  L.  Mooney  and  Charles 
T.  B.  Rowe  for  appellant. 

Edward  E.  McCall,  Edward  B.  Boies,  William  R. 
Maloney  and  Enos  S.  Booth  for  respondents. 

Judgment  affirmed,  with  costs;  no  opinion. 
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Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Pound, 
McLaughlin    and    Andrews,    J  J.    Not    sitting:   Car- 

DOZO,  J. 

The  Peerless  Pattern  Company,  Respondent,  v. 
The  McClure  Publications,  Incorporated, 
Appellant. 

Peerless  Pattern  Co.  v.  McClure  Publications^  Inc.,  176  App.  Div. 
913,  affirmed. 

(Ar^ed  February  4,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  February  17,  1917,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term.  The  action  was  brought  to  obtain 
an  injunction  to  restrain  defendant  from  breaching  a 
written  contract  for  publication  in  a  monthly  magazine 
known  as  '^  The  Ladies  World  ''  of  dress  patterns.  The 
trial  court  denied  the  prayer  for  an  injunction  but  granted 
damages. 

J.  Boyce  Smith,  Jr.,  for  appellant. 
Frederick    P,    Whitaker   and    Noah   A.   Standiffe   for 
respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound  and  Andrews,  J  J.     Not  sitting:    McLaughlin,  J. 


Herman     Brinkman,     Appellant,     v.     Jacob     Cram, 

Respondent. 

Brinkman  v.  Cram,  175  App.  Div.  372,  affirmed. 
(Submitted  February  4,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment,  entered  December  20,  1916, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  reversing  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision  of  the 
court  at  a  Trial  Term  without  a  jury,  and  directing  a 
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dismissal  of  the  complaint  in  an  action  to  recover  on  a 
judgment  recovered  by  plaintiff's  assignors  March  1, 
1895.  The  sunmions  and  complaint  herein  were  served 
in  January,  1916.  The  question  was  whether  the  original 
judgment,  after  the  expiration  of  twenty  years,  is  con- 
clusively presumed  to  have  been  paid  and  satisfied, 
piu^uant  to  sections  376  and  378  of  the  Code  of  Civil 
Procedure,  or  whether  the  plaintiff  may  invoke  section 
401  of  the  Code  of  Civil  Procedure  to  extend  the  twenty- 
year  limitation,  by  proving  that,  at  various  times  during 
the  twenty-year  period,  the  defendant  was  absent  from 
the  state.  It  was  alleged  in  the  complaint  that  nothing 
had  ever  been  paid  on  the  judgment,  and  it  was  neither 
alleged  nor  proved  that  defendant  ever  made  any  written 
acknowledgment  of  indebtedness  of  any  part  of  the 
amount  recovered  m  the  judgment. 

Herbert  G.  McLear  for  appellant. 
Edwin    D.    Worcester    and    John    Godfrey    Saxe    for 
respondent. 

Judgment  affirmed,  with  costs;  no  opmion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Cardozo,  Pound, 
McLaughlin  and  Andrews,  JJ.     Dissenting:   Hog  an,  J. 


Herman  Rakov,  Appellant,  v.  Bankers  Life  Insurance 
Company  of  the  City  of  New  York,  Respondent. 

Rakov  V.  Bankers  Life  Ins.  Co.  of  N.  Y.  City,  176  App.  Div.  918, 
affirmed. 

(Argued  February  4,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  January  22, 1917,  affirming  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  directed  by  the  court  in 
an  action  upon  a  policy  of  life  insurance.  The  defense 
was  that  the  insured  had  falsely  represented  in  her 
application  for  insurance  that  she  had  never  been  rejected 
for  insurance  by  another  company. 
4() 
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John  F.  Ndsh  for  appellant. 
C.  V.  Byrne  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound  and  McLaughlin,  J  J.    Not  voting:  Andrews,  J. 


Waldorf-Astoria    Hotel    Company,    Respondent,    v. 
The  City  of  New  York,  Appellant. 

Waldorf-Astoria    Segar    Company,    Respondent,    v. 
The  City  of  New  York,  Appellant. 

Waldorf-Astoria  Hotel  Co.  y.  CUy  of  New  York,  177  App.  Div.  907, 
affirmed. 

Waldorf-Astoria  Segar  Co.  v.  CUy  of  New  York,  177  App.  Div.  907, 
affirmed. 

(Argued  February  4,  1919;  decided  February  25,  1919.) 

• 

Appeal,  in  each  of  the  above  entitled  actions,  from  a 
judgment  of  the  Appellate  Division  of  the  Supreme  Court 
in  the  first  judicial  department,  entered  March  8,  1917, 
aflSnning  a  judgment  in  favor  of  pliaintiff  entered  upon  a 
verdict.  Both  suits  were  brought  to  recover  damages 
caused  by  the  bursting  of  a  water  main  on  Thirty-third 
street  about  one  hundred  feet  west  of  Fifth  avenue 
early  in  the  morning  of  April  13,  1914,  undermining  the 
curb  wall  and  destroying  a  marble  and  cement  floor  in 
the  Waldorf-Astoria  Hotel  and  damaging  a  stock  of 
segars  stored  by  the  segar  company  in  the  sub-base- 
ment of  the  hotel  building.  Negligence  of  the  city 
was  predicated  upon  alleged  inaction,  inattention  and 
neglect  of  the  authorities  after  repeated  warning. 

William  P.  Burvy  Corporation  Counsel  (Terence  Farley 
and  Willard  S.  Allen  of  counsel),  for  appellant. 
George  C.  Lay  for  respondent. 

Judgment  in  each  case  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound,  McLaughun  and  Andrews,  JJ. 
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E.  MocH  Company,  Respondent,  v.  The  Security  Bank 

OF  New  York,  Appellant. 

Moch  Co.  V.  Security  Bank  of  New  York,  176  App.  Div.  842, 
affirmed. 

(Argued  February  5,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  February  14,  1917,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  directed  by  the  court. 
The  action  was  to  recover  the  proceeds  of  twenty-two 
checks  drawn  to  the  order  of  plaintiff,  it  being  alleged 
that  Eugene  Moch,  who  was  president  of  plaintiff  com- 
pany, received  each  check  and  without  authority  indorsed 
thereon  "  E.  Moch  Company  "  and  thereunder  ''  Eugene 
Moch  '*  and  thereafter  deposited  the  checks  to  his 
personal  account  in  the  Fourteenth  Street  Bank;  that 
said  bank  accepted  the  checks  and  placed  the  same  to 
the  credit  of  Eugene  Mochas  personal  account;  that  said 
bank  applied  the  proceeds  of  the  checks  in  payment  of 
checks  drawn  against  said  proceeds  by  Eugene  Moch 
personally  and  thereby  misappropriated  the  proceeds 
thereof  to  the  personal  use  of  Eugene  Moch;  that  this 
application  of  the  proceeds  of  said  checks  was  without 
authority;  and  that  the  said  Fourteenth  Street  Bank 
accepted  and  collected  said  checks  with  notice  that  the 
said  checks  and  the  proceeds  thereof  were  the  property 
of  the  plaintiff  and  with  notice,  putting  it  upon  inquiry 
which  it  failed  to  make,  which  would  have  disclosed  that 
the  same  was  placed  to  the  personal  credit  and  account  of 
Eugene  Moch  and  collected,  and  the  proceeds  thereof 
withdrawn,  paid  and  appropriated  for  the  personal  use  of 
said  Eugene  Moch,  without  authority.  The  defenses 
were  that  the  plaintiff  had  released  Eugene  Moch  from 
all  liability  in  connection  with  the  checks;  that  the 
plaintiff  had  ratified  and  confirmed  the  transactions  of 
Eugene  Moch  in  connection  with  said  checks;  that 
Eugene  Moch  paid  the  proceeds  of  the  checks  to  the 
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plaintiff  and 'that  the  defendant  had  paid  the  proceeds 
of  the  checks  to  the  plaintiff. 

Burt  D.  Whedon  for  appellant. 
WiUiam  Bondy  for  respondent. 

Judgment  aflSrmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound  and  Andrews,  J  J.    Not  voting:   McLaughlin,  J. 


LuDWiG  VoGELSTEiN  ct  al.,  Copartners  under  the  Finn 
Name  of  L.  Vogelstein  &  Co.,  Appellants,  v.  Pope 
Metals  Company,  Respondent. 

Vogelstein  v.  Pope  Metals  Co.,  177  App.  Div.  884,  affirmed. 
(Argued  February  5,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  March  9,  1917,  affirming  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  directed  by  the  court. 
Plaintiff's  assignor  agreed  to  sell  to  defendant  certain 
tin  to  be  delivered.  Defendant  thereafter  having  failed 
to  provide  certain  margins  demanded  by  plaintiff's 
assignor,  the  latter  sold  the  tin  which  defendant  had 
agreed  to  purchase  under  the  rules  of  the  New  York 
Metal  Exchange.  This  action  was  brought  to  recover 
the  resulting  deficiency  in  price. 

Alfred  G.  Reeves  and  WiUiam  P.  Dallon  for  appellants. 
Harry  Edwards  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound,  McLaughun  and  Andrews,  J  J. 


George  R.  Read  &  Company,  Appellant,  v.  Henry  C. 

Sturges,  Respondent. 

Read  &  Co.  v.  Sturges,  176  App.  Div.  657,  affirmed. 
(Argued  February  5,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment,  entered  March  6,  1917,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court 
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in  the  first  judicial  department,  reversing  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  directed  by  the 
court  and  directing  a  dismissal  of  the  complaint  in  an 
action  to  recover  conmiissions  as  real  estate  broker  for 
leasing  real  property  belonging  to  defendant.  The 
Appellate  Division  dismissed  the  complaint  on  the  grounds 
that  the  plaintiff  failed  to  show  that  it  had  been  employed 
by  the  defendant;  that  in  the  only  negotiations  in  which 
it  participated  it  represented  the  proposed  purchaser 
and  acted  in  his  interest;  that  even  if  the  plaintiff  had 
represented  the  defendant,  it  did  not  produce  a  person 
able  to  carry  out  the  contract  and  hence  able  to  perform 
the  conditions  necessary  to  entitle  him  to  demand  a 
lease;  that  the  contract  required  the  performance  of 
personal  services  by  a  third  party  as  well  as  the  person 
whom  plaintiff  produced,  and  a  specific  performance 
thereof  cotlld,  therefore,  not  be  enforced;  that  as  the 
party  it  produced  was  not  financially  able  to  carry  out 
the  contract,  an  action  for  damages  would  be  of  no 
avail. 

M.  Idnn  Bruce  for  appellant. 
John  C.  O^Conor  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound,  McLaughun  and  Andrews,  JJ. 


John   L.   Snedden,   Respondent,   v.   Central  Valley 

National  Bank,  Appellant. 

Snedden  v.  Central  Valley  Nat.  Bank,  173  App.  Div.  970,  afi&rmed. 
(Argued  February  5,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  June  3,  1916,  aflBrming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court. 
The  action  was  brought  to  recover  the  balance  of  a  deposit 
made  in  defendant  bank  by  Power  Development  Com- 
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pany,  a  corporation,  plaintiff's  assignor.  The  defendant 
admitted  receipt  of  the  deposit,  sought  to  justify  retention 
of  the  balance  on  the  ground  that  the  power  company 
wrote  a  letter  to  a  third  person,  which  letter  defendant 
claimed  gave  it  the  right  to  appropriate  the  corporate 
funds  to  the  payment  of  an  individual  indebtedness  of 
said  third  person. 

Charles  H.  Tuttle  and  Martin  A.  Schenck  for  appellant. 
Reid  L,  Carr  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound  and  Andrews,  J  J.     Not  sitting:   McLaughun,  J. 


David    L.    Maitland,   -Respondent,    v.    The    Crrr   of 

Watertown,  Appellant. 

Maitland  v.  City  of  W^ilarlown,  177  App.  Div.  950,  affirmed. 
(Ar^ed  February  6,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment,  entered  March  30,  1917, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  fourth  judicial  department,  which  reversed 
a  judgment  in  favor  of  defendant  entered  upon  an  order 
of  the  court  at  a  Trial  Term  setting  aside  .a  verdict  in 
favor  of  plaintiff  and  directing  a  dismissal  of  the  com- 
plaint and  directed  reinstatement  of  said  verdict  in  an 
action  to  recover  for  personal  injuries  alleged  to  have  been 
sustained  by  plaintiff  through  the  negligence  of  defendant, 
his  employer.  Defendant  was  engaged  in  blasting  rock 
preparatory  to  the  construction  of  a  bridge.  The  blasts 
were  discharged  by  electricity  conveyed  by  wires  strung 
along  the  ground.  Defendant  while  in  the  performance 
of  his  duties  caught  his  foot  in  one  of  these  wires  and 
was  thereby  thrown  into  a  pit  receiving  the  injuries 
complained  of. 

H.  D,  Bailey  for  appellant. 

Thomas  Burns  and  Melvin  F.  Kinkley  for  respondent. 
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Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound,  McLaughlin  and  Andrews,  JJ. 


William  E.  Lee,  Respondent,  v,  Erie  Railroad  Com- 
pany, Appellant. 

Lee  V.  Erie  R,  R.  Co.,  173  App.  Div.  75,  affirmed. 
(Submitted  February  6,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  third  judicial  department, 
entered  May  19,  1916,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  at  a 
Trial  Term  without  a  jury  in  an  action  to  recover  for  the 
alleged  conversion  of  a  quantity  of  lath.  The  defense  was 
that  the  plaintiff  never  became  entitled  to  delivery  of 
said  lath  inasmuch  as  a  car  service  charge  of  one  dollar 
accrued  on  said  shipment  before  the  freight  was  paid, 
which  said  charge  plaintiff  refused  to  pay  and  never 
paid,  and  which  car  service  charge  was  a  lien  on  said 
property;  that  under  the  car  service  rules  under  which 
defendant  was  operating,  it  was  entitled  to  hold  said 
lath  and  to  refuse  to  deliver  the  same  until  such  car 
service  charge  was  paid. 

Henry  B.  Collin  for  appellant. 
Thomas  M.  Losie  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound,  McLaughlin  and  Andrews,  J  J. 


John  B.  Kettell,  Appellant,  v.  Erie  Railroad  Com- 
pany, Respondent. 

Kettdl  V.  Erie  R.  R.  Co.,  176  App.  Div.  430,  affirmed. 
(Argued  February  6,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department, 
entered  March  6,  1917,  aflSrming  a  judgment  in  favor  of 
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defendant  entered  upon  a  verdict  directed  by  the  court 
in  an  action  to  recover  for  personal  injuries  alleged  to 
have  been  sustained  by  plaintiff  through  the  negligence  of 
defendant.  Plaintiff  was  a  passenger  on  one  of  defend- 
ant's trains  in  the  state  of  New  Jersey.  As  the  train 
approached  the  station  at  Rutherford  its  speed  was 
reduced  and  one  of  the  trainmen  announced  the  station 
in  the  car  in  which  the  plaintiff  was  sitting.  The  plaintiflf 
arose  from  his  seat  and  walked  toward  the  rear  door  and 
stepped  outside  upon  the  platform  of  the  car,  taking 
hold  of  the  car  rail  with  his  right  hand.  He  testified  that 
he  had  a  large  bundle  in  his  left  hand  and  a  small  bundle 
imder  his  right  arm.  As  he  was  about  to  step  down, 
and  while  the  train  was  still  moving,  it  gave  a  jerk,  and 
the  plaintiff  fell  down  the  steps  of  the  car  and  received  the 
injuries  complained  of.  It  was  shown  that  a  statute  of 
New  Jersey  provided  that  a  railroa4  would  not  be  liable 
for  injury  to  passengers  who  went  upon  the  platform 
of  cars  in  violation  of  posted  regulations  of  the  company. 
It  also  appeared  that  the  defendant  has  posted  notices 
forbidding  passengers  going  on  the  platforms  of  cars  while 
the  train  was  in  motion. 

Sydney  A.  Syme  for  appellant. 

WiUiam  C.  Cannon  and  Harold  W.  Bissell  for 
respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,   Ch.   J.,   Chase,   Hogan,   Pound, 
McLaughun   and    Andrews,   J  J.      Dissenting:    Car- 

DOZO,  J. 

Priscilla    Chrzanowska,    Appellant,    v.    The    Corn 

Exchange  Bank,  Respondent. 

Chrzanowska  v.  Com  Exchange  Bank,  173  App.  Div.  285,  affirmed. 
(Argued  February  6,  1919;  decided  February  25,  1919.) 

Appeal,  by  permission,  from  a  judgment  entered 
December  29,  1916,  upon  an  order  of  the  Appellate 
Wvi^ion  of  the  Supreme  Court  in  the  first  judicial  depart- 
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ment,  which  reversed  a  determination  of  the  Appellate 
Term  afiSrming  a  judgment  of  the  City  Court  of  the  city 
of  New  York  in  favor  of  plaintiff  and  directed  judgment 
in  favor  of  defendant.  Plaintiff  deposited  and  had 
credited  to  her  accoimt  in  the  defendant  bank  a  check 
drawn  to  her  order  by  another  depositor  of  the  bank. 
It  transpiring  that  the  drawer  of  the  check  was  dead  before 
the  deposit  was  made  the  defendant  refused  to  pay 
the  amoimt  to  the  plaintiff  and  this  action  was  brought 
to  recover. 

Akx  B.  Greenberg  and  Morris  Leight  for  appellant. 
Spotsrwod  D.  Bowers  and  John  J.  Halpin  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:   Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound,  McLaughlin  and  Andrews,  JJ. 


Peter  Jensen,   Respondent,   v.  Cauldwell  Wingate 

Company,  Appellant. 

Jensen  v.  CaiUdwell  Wingate  Co.,  171  App.  Div.  948,  affirmed. 
(Argued  February  7,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
March  2,  1916,  modifying  and  affirming  as  modified 
a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict 
in  an  action  to  recover  for  personal  injuries  alleged  to 
have  been  sustained  through  the  negligence  of  defendant. 
The  plaintiff  was  injured  while  working  upon  a  building 
under  construction  by  the  defendant,  a  general  con- 
tractor. He  was  employed  by  a  subcontractor,  the 
Atlantic  Terra  Cotta  Company,  as  an  expert  fitter  of 
terra  cotta,  it  being  his  duty  to  assist  and  advise  the 
employees  of  the  defendant,  who  were  engaged  in  setting 
the  terra  cotta  furnished  by  the  terra  cotta  company. 
He  was  injured  by  the  fall  of  a  plank  upon  which  he 
attempted  to  walk  from  the  second  floor  of  the  building 
voider  construction  to  a  platform  bridge  erected  over  the 
sidewalk.    It  was  alleged  that  the  plank  was  furnished  by 
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the  defendant  for  the  use  of  its  employees  and  the  plain- 
tiff as  a  runway  to  pass  to  and  fro  from  the  bridge  to  the 
second  floor  of  the  building. 

William  Dike  Reed^  William  B.  SheUon  and  Leondias 
Dennis  for  appellant. 

Thom^aa  D.  Thacher  and  Adrian  L.  Foley  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:    Hiscock,  Ch.  J.,  Chase,  Hogan,  Cardozo, 
Pound  and  Andrews,  J  J.    Not  sitting:   McLaughlin,  J. 


Milton  L.  Fleming,  Respondent,  v.  William  M. 
Barrett,  as  President  of  the  Adams  Express  Com- 
pany, Appellant. 

Fleming  v.  Barrett,  176  App.  Div.  892,  affirmed. 
(Argfued  February  7,  1919;  decided  February  25,  1919.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  second  judicial  department, 
entered  January  22,  1917,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict.  Plaintiff, 
as  agent  for  the  defendant  express  company,  issued  certain 
money  orders  for  himself,  payable  to  his  bank,  paid  for 
the  same  and  placed  the  money  in  an  envelope  for  trans- 
mission to  the  company.  When  the  train  was  coming  in 
plaintiff  took  this  envelope  together  with  other  matter  and 
stepped  on  to  the  platform  to  deUver  the  same  to  defend- 
ant's messenger.  He  was  there  assaulted  and  robbed. 
The  bank  was  instructed  by  defendant  to  return  the 
money  orders  to  plaintiff  and  thereafter  one  of  its  agents 
took  possession  thereof,  without  plaintiff's  consent,  and 
delivered  them  to  defendant.  This  action  is  to  recover 
for  their  conversion. 

George  W.  Smyth  and  John  J.  Monahan  for  appellant. 
James  E.  Carroll  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur:  Hiscock,  Ch.  J.,  Hogan,  Cardozo,  Pound, 
McLaughlin  and  Andrews,  J  J.    Not  voting:   Chase,  J, 
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ACCOUNTINQ. 

See  Gray  v.  Heime  (Mem.),  ^^6;  Matter  of  Farmers*  Loan  & 
Trust  Co.  (Mem.),  666;  Matter  of  Hoes  (Mem.),  670;  San 
Luca^  V.  Bornn  &  Co.  717 

AUMONT. 

See  Tiedemann  v.  Tiedemann  (Mem.),  709. 

APPEAL. 

1.  Construction  of  Constitution  must  be  necessarily  involved  to  warrant 
appeal  for  that  reason^  withovi  permission  to  Court  of  Appeals,  under 
section  190  of  Code  of  CivU  Procedure.  An  appellairt,  who  relies  upon 
the  provision  of  the  Code  permitting  as  of  ri.ifht  appeals  where  a 
constitutional  question  is  involved  (Code  Civ.  Pro.  §  190,  as  amd.  by 
L.  1917,  ch.  20J)  as  an  authority  for  his  appeal  assumes  the  burden  of 
presenting  a  record  which  establishes  that  such  construction  has  been 
not  only  directly  but  necessarily  involved  in  the  decision  of  the  caso. 
If  the  decision  was  or  may  have  boon  based  upon  some  other  ground, 
the  appeal  will  not  lie.     Matter  of  Haydorn  v.  CarroU.  84 

2.  Where  affirmance  by  Appellate  Division  was  based  on  discretionary 
power,  appeal  to  Court  of  Appeals  will  be  dismissed.  Where,  upon 
examination  of  the  opinion  of  the  Appellate  Division  (Code  Civ. 
Pro.  §  1237)  upon  an  appeal,  taken  without  permi-^ion  from  an  order 
of  that  court  unanimously  aflfirming  an  order  of  Gpocial  Term  which 
denied  a  mandamus  to  the  clerk  of  the  Special  Sonsions  to  permit  the 
petitioner's  counsel  to  inspect  an  indictment,  it  appears  that  the 
affirmance  was  based  upon  the  exorcise  of  a  discrotionory  power,  the 
appeal  will  be  dismissed  without  consideration  of  the  merits.  Id. 

3.  Order  of  Appellate  Division  reversing  a  judgment  cf  conviction  and 
ordering  a  new  trial  "  for  errors  of  law  only  "  cannot  be  reviewed  in  Court 
of  A  ppeals  —  Order  should  show  that  decision  was  upon  weight  of 
evidence.  The  Court  of  Appeals  cannot  review  an  order  of  the  Appellate 
Division  reversing  a  judgment  of  conviction  and  ordering  a  new  trial, 
where  it  is  stated  that  such  reversal  is  **  for  errors  of  law  only."  A 
convicted  defendant  has  the  right  to  have  the  Appellate  Division 
review  and  render  its  decision  upon  the  facts,  but  the  statement  that 
the  reversal  is  for  errors  of  law  only  does  not  estabhsh  that  the 
Appellate  Division  has  awarded  him  that  ri^ht.  In  such  case  the 
appeal  should  be  dismissed,  but  v/ithout  prejudice  to  a  new  application 
to  the  Appellate  Division  for  the  amendment  and  resettlement  of  its 
order  by  stating,  in  it,  its  decision  upon  the  weight  of  evidence.  People 
V.  Redmond,  206 

4.  Habeas  corpus  —  Constitutional  law  —  Special  proceedings  —  Writ 
to  inquire  into  the  detention  of  one  imprisoned,  or  held  in  custody,  for  a 
crime,  is  a  civil,  not  a  criminal,  process,  a  special  proceeding  to  enjfoixe  a 
civil  right  —  Order  dismissing^  a  writ  not  appealable  as'  involving  a 
constitutional  question.  A  writ  of  habeas  corpus  to  inquire  into  the 
detention  of  one  confined  in  a  prison  under  conviction  and  sentence 
is  a  civil,  not  a  criminal,  proceeding,  classified  by  the  Code  of  Civil 
Procedure  as  a  state  writ  (§  1991)  and  as  a  civil  special  proceeding 
(§§  3333-3337,  3343,  subd.  20)  to  enforce  a  civil  right,  although 
its  purpose  is  to  effect  the  release  of  the  person  from  imprisonment  or 
custody  under. a  criminal  prosecution.     Where  an  order  of  a  County 
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Court  dismissing  a  writ  of  habeas  corpus  and  remandins:  the  r^tor 
has  been  unanimously  afiirmed  by  an  order  of  the  Appelmte  Divisioii 
an  appeal  cannot  be  taken  to  the  Court  of  Appeals  unless  the  appeal 
involves  the  construction  of  the  Constitution  of  this  state  or  of  the 
United  States  (Code  Civ.  Pro.  §  190),  and  where  the  appellant  avers 
that  he  is  held  in  imprisonment  by  virtue  of  a  sentence  and  judgment 
which  the  court  had  not  the  power  to  render  and  which  is,  therefore, 
void,  but  the  appeal  involves  only  the  determination  of  the  meaning 
and  not  the  validity  of  the  statutes  conferring  jurisdiction  upon  the 
court,  and  does  not  present  the  constitutionidity  of  the  statutes  in 
question  or  the  construction  of  the  Constitution  of  the  state,  such 
appeal  must  be  dismissed.     People  ex  rel,  Curtis  v.  Kidney.  293 

5.  Reversal  by  Court  of  Appeals  of  order  of  Appellate  Division  reversing 
on  law  leaves  facts  as  found  by  jury  unaffected.  The  Appellate  Division 
having  reversed  the  judgment  of  the  Trial  Term  solely  upon  the 
ground  that  plaintiff  had  failed  to  establish  actionable  negligence  on 
the  part  of  tne  defendant,  the  determination  was  equivalent  to  an 
express  reversal  on  the  law  and  affirmance  on  the  facts.  The  con- 
clusion of  this  court  that  the  reversal  upon  the  law  was  error  leaves  the 
facts  found  by  the  jury  favorable  to  plaintiff,  unaffected  by  the  order 
of  reversal.     Gilhooley  v.  Burgard.  44o 

6.  Appeal  may  not  be  taken  of  right  to  Court  of  Appeals  from  order  of 
A  ppellate  Division  directing  final  judgment.  In  actions,  except  where  a 
new  trial  is  ordered,  no  appeal  as  of  right  may  be  taken  to  the  Court 
of  Appeals  except  from  a  final  judgment.  Such  an'  appeal  may  not  be 
taken  from  the  order  of  the  Appeuate  Division  directing  such  a  judg- 
ment; but  upon  an  appeal  from  a  judgment  the  appellant  may  in  his 
notice  state  that  he  appeals  from  it  or  from  a  specified  part  thereof. 
(Code  Civ.  Pro.  §  1300.)     Morgan  v.  Sanborn.  454 

7.  When  power  of  Court  of  Appeals  to  review  on  the  evidence  is  not 
defeated  by  unanimous  decision  of  A  ppellate  Division.  When  a  defend- 
ant's motion  for  a  nonsuit  is  granted  after  a  special  verdict  in  favor  of 
plaintiff  and  the  Appellate  Division  unanimously  reverses  the  judgment 
entered  thereon  and  grants  iudgment  on  the  special  findings  of  the 
jury,  the  reversal  of  the  judgment  is  reviewed  in  this  court  on  the 
evidence  and  not  on  the  special  findings.  The  power  of  the  Court  of 
Appeals  to  review  on  the  evidence  is  not  defeated  even  by  the  unani- 
mous decision  where  the  exceptions  to  rulings  on  evidence  and  to  the 
charge  of  the  court  sufficiently  present  the  question  whether  the 
special  verdict  rests  on  a  foundation  of  legal  error.  Deyo  v. 
Hudson.  602 

8.  Not  authorized  direct  to  Court  of  Appeals  from  final  judgment 
entered  upon  reversal  of  interlocutory  orders.  An  appeal  cannot  be  taken 
direct  to  the  Court  of  Appeals  from  a  findl  judgment  entered  after  a 
reversal  by  the  Appellate  Division  of  interlocutory  orders  of  Special 
Term.  Section  1336  of  the  Code  of  Civil  Procedure  does  not  apply. 
Noble  V.  Kendall  (Mem.).  673 

See  Hudson  Navigation  Co.  v.  Union  Trust  Co.  (Mem.),  636; 
Rudiger  v.  Coleman  (Mem.),  662;  Leopold  v.  City  of  New 
York  (Mem.),  663;  Logan  v.  Guggenheim  (Mem.),  664; 
Kennedy  v.  Natl.  Jewelers  Bd.  of  Trade  (Mem.),  664;  Preston 
v.  Pennsylvania  R.  R.  Co.  (Mem.),  665;  Hooker,  Corser  A 
Mitchell  Co.  V.  Hooker  (Mem.),  702;  Shields  v.  Van  Kelton 
Amusement  Corp.  (Mem.),  708. 

Compensation  of  attorney  on  appeal  from  judgement  of  death. 
See  Attorneys. 
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Non-unanimous  decision  of  Appellate  Division  affirming  a  judgment 
of  conviction  —  Court  of  Appeals  must  examine  record  to  ascertain 
whether  there  is  evidence  tending  to  support  verdict  of  guilty. 

^ee  Crimes,  5. 

When  judgment  is  reversed  on  questions  of  fact  as  well  as  on  the 
law  a  new  tnal  must  be  had. 

See  Evidence,  9. 

Question  of  irregularity  of  plaintiff's  lien  not  having  been  con- 
sidered by  Appellate  Division,  such  question  cannot  be  reviewed 
in  Court  of  Api)eals. 

See  Liens,  9. 

Order  of  reference  cannot  be  reviewed  upon  appeal  from  final 
judgment. 

See  Master  and  Servant,  3. 

APPEARANCE. 

Special  appearance  —  demand  for  copy  of  the  complaint  in  an 
action  is  not  an  appearance,  either  general  or  special  —  motion  to 
dismiss  complaint  for  failure  to  serve  denied. 

See  Practice,  2. 

APPELLATE  DIVISION. 

Affirmance  by  Appellate  Division  based  on  discretionary  power  not 
appealable. 

See  Appeal,  2. 

Order  of  Appellate  Division  reversing  a  judgment  of  conviction  and 
ordering  a  new  trial  "  for  errors  of  law  only  " —  such  order  cannot  be 
reviewed  in  Court  of  Appeals  —  order  should  show  that  decision  was 
upon  weight  of  evidence. 

See  Appeal,  3. 

Reversal  by  Court  of  Appeals  of  order  of  Appellate  Division  reversing 
on  law  leaves  facts  as  found  by  jury  unaffected. 

See  Appeal,  5. 

When  unanimous  decision  by  Appellate  Division  does  not  defeat 
power  of  Court  of  Appeals  to  review  evidence. 

See  Appeal,  7. 

Cannot  under  section  381  of  Election  Law  order  judicial  review  of 
ballots  cast. 

See  Elections,  4. 

ASSIGNATION  (HOUSE  OF). 

See  People  v.  Madero  (Mem.),  682. 

ASSIONIIENT. 

Claim  that  insurance  policy  was  assigned  by  husband  to  his  wife 
by  oral  assignment  —  testimony  of  person  claiming  insurance  under 
such  alleged  assignment  not  barred  under  the  statute  (Code  Civ. 
Pro.  §  829  —  when  evidence  to  sustain  claim  under  oral  assignment 
not  sufficient  to  show  that  claimant  is  entitled  to  insurance  as  against 
beneficiaries  named  in  policy. 

See  Evidence,  2-5. 
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Contract  for  furnishing  and  equipping  locker  rooms  in  state  capitol 
—  assignment  of  such  contract  to  bank  as  security  for  loan —  state 
architect  proper  officer  with  whom  to  file  assignment  —  trustees  of 
public  buildings  must  consent  to  such  assignment  —  if  such  consent  be 
not  obtained  before  assignment  is  filed,  the  assignment  cannot  be 
enforced  as  against  a  subsequent  mechanic's  lien  against  contractor. 

See  Liens,  8. 

Assig[nment  of  interest  in  estate  —  delivery  to  executor  in  escrow  — 
complaint  alleging  that  executor  wrongfully  filed  such  assignment  states 
cause  of  action  —  when  failure  of  assignor  to  raise  question  upon 
judicial  settlement  a  bar  to  the  action  —  demurrers  to  such  defense 
and  to  counterclaims  when  overruled  —  plaintiff  permitted  to  withdraw 
demurrers. 

See  Pleading,  1-4. 

ATTORNEY  AND  CLIENT. 

See  Bridges  v.  Brooklyn   Union  Gas  Co.  (Mem.),  635. 

ATTORNEYS. 

Compensation  on  appeal  from  judgment  of  death.  The  prohibition 
against  granting  compensation  to  counsel  for  services  on  an  appesJ 
from  a  judgm.ent  of  death,  unless  said  appeal  is  brought  on  for  argument 
within  six  months  or  the  time  for  bringing  on  said  argument  has  been 
enlarged  by  the  Court  of  Appeals,  is  statutory  and  CLDsolute.  People 
V.  Chapman  (Mem.).  700 

When  attorney  employed  by  village  at  annual  salary  an  employee 
of  the  village  and  not  a  public  officer  thereof  —  when  entitled  to  com- 
pensation although  all  officers  of  village  discharged  when  it  became 
incorporated  as  a  city. 

See  Contract,  5. 

AUTOMOBILES. 

Violation  of  statute  (Highway  Law,  ch.  30,  §  290,  subd.  3)  requiring 
person  who  injures  the  person  or  property  of  another  in  operating  an 
automobilo  to  give  his  name  and  other  facts  to  the  injured  x)©rson  or  a 
designated  officer  —  evidence  —  res  gestce  —  when  declaration  of 
injured  person  admissible  in  evidence  upon  tris^l  of  defendant  indicted 
for  violation  of  said  statute. 

See  Crimes,  10. 

Incorporated  villages  may  by  ordinance  limit  the  speed  of  auto- 
mobiles and  provide  that  violation  of  ordinance  is  a  misdemeanor 
punishablo  by  a  fine  and  imprisonment  if  fine  is  not  paid  —  false 
arrest  —  action  for  false  arrest  of  person  violating  such  an  ordinance 
cannot  be  maintained. 

See  Villages. 

BAIL. 

See  Syr  kin  v.   Kesner  (Mem.),  651. 

BANKRUPTCY. 

Trustee  in  bankruptcy  holds  title  subject  to  liens  filed.  ' 

See  Liens,  7. 

BANKS  AND  BANKING. 

1.  When  province  of  jury  to  draw  conclusion  from  testimony  of  experts. 
While  it  is  no  longer  a  valid  objection  to  the  expression  of  an  opinion 
by  a  witness  that  it  is  upon  the  precise  question  which  the  jury  are 
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to  determine,  evidence  of  that  character  is  only  allowed  when,  from 
the  nature  of  the  case,  the  facts  cannot  be  stated  or  described  to  the 
jiuy  in  such  a  manner  as  to  enable  it  to  form  an  accurate  judgment 
thereon,  and  no  better  evidence  than  such  opinions  is  attainable,  but 
where  the  jury  can  form  a  proper  conclusion  after  facts  known  only 
to  experts  have  been  disclosed  it  is  its  province  to  draw  the  conclusion. 
Nockh  V.  Bowery  Savings  Bank,  284 

2.  Savings  bank  —  Care  arid  diligence  required  of  bank  to  ascertain 
that  person  receinng  money  is  entitled  thereto.  A  savings  bank  cannot 
rely  m  making  payment  solely  upon  the  possession  and  presentation 
of  the  bank  book  of  the  depositor,  but  must  exercise  ordinary  care 
and  diUgenco  to  ascertain  that  the  person  receiving  the  money  is 
entitled  thereto.  The  burden  is  upon  the  bank  to  prove  this  defense 
and  a  charge  to  the  jury  that  the  plaintuf  must  prove  by  a  pre- 
ponderance of  evidence  that  the  bank  failed  to  exercise  the  ordinary 
care  which  it  was  required  to  under  the  circumstances  of  the  case 
is  erroneous.  Id. 

3.  Whether  clerks  in  bank  exercised  care  and  were  reasonably  prudent 
question  for  jury.  A  witness  who  had  qualified  as  an  expert  was 
asked  **  whether  or  not,  in  your  opinion,  if  a  depositor  opens  an 
account  in  her  name  as  *  Ernestine  *  somebody  or  other,  and  a  draft 
is  presented  signed  *  Emestina  *  somebody  or  other,  purix)rting  to 
come  from  her,  that  circumstance  would  tend  to  excite  suspicion 
in  the  mind  of  the  ordinarily  competent  8i2:nature  clerk?  "  Over 
objection  and  exception  the  witness  answered:  '*  In  my  opinion  it 
would  not  excite  any  suspicion."  Held,  error;  that  it  was  for  the 
Jury  to  say  whether  the  clerks  of  the  bank  exercised  care  and  whether, 
if  reasonably  prudent,  they  should  have  been  suspicious.  Questions 
to  the  elTect  whether  it  would  excite  suspicion  m  the  mind  of  an 
ordinarily  competent  test  clerk  that  several  withdrawtds  were  made 
within  a  short  period  on  an  account  on  which  there  had  been  no 
previous  withdrawals  or  where  the  whole  of  an  account  was  withdrawn 
under  like  conditions  were  improperly  allowed.  Id. 

See  Geering  v.  Metropolitan  Bank  (Mem.),  711;  Snedden  v.  Central 
Valley  Natl.  Bank  (Mem.),  725. 

Payment  of  checks  by  bank  after  payment  thereof  stopped  by 
drawer  —  in  absence  of  ratiflcation  of  such  payment  bank  is  liable 
therefor  to  the  drawer. 

See  Bills,  Notes  and  Checks. 

BENEFIT  ASSOCIATIONS. 

See  Brown  v.  Protected  Home  Circle  (Mem.),  678. 

BILL  OF  LADING. 

Provision  that  goods  received  from  private  or  other  sidings  shall 
be  at  owner's  risk  until  "  cars  are  attached  to  and  after  they  are 
detached  from  trains  '* — construction  and  meaning  of  term  *'  private 
or  other  sidings." 

See  Carriers,  1. 

BILLS,  NOTES  AND  CHECKS. 

Payment  of  checks  by  bank  after  payment  thereof  stopped  by  drawer 
—  In  absence  of  ratification  of  such  payment  bank  is  liable  therefor  to 
the  drawer.  Plaintiff  stopped  payment  on  checks  drawn  on  defend- 
ant, which  failed  to  carrv  out  the  instruction,  and  paid  the  checks. 
While  the  proof  showed  the  checks  were  drawn  to  pay  an  indebtedness 
of  plaintiff  to  the  payee,  there  is  no  evidence  to  show  that  after  the 
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bank's  mistake  the  depositor  recog^nized  or  adopted  the  unauthorized 
payment  in  any  way.  In  the  absence  of  such  ratification  the  bank 
was  liable  to  the  depositor,  as  it  coidd  not  justify  paying  out  the 
depositor's  money  without  authority  by  showing  that  the  recipient 
was  justly  entitled  to  it.  American  Defense  Society  v.  Sherman  Nat. 
Bank.  506 

See  M,  C.  Bee  Co,  v.  SlioemcUcer  (Mem.),  621;  Daviesy.  Missouri, 
K,  <fc  T,  Ry,  Co,  (Mem.),  624;  Gross  v.  Mendel  (Mem.), 
633;  First  Nat,  Bank  v.  Gidden  (Mem.),  698;  Peterson  v. 
Missouri,  K,  <fc  T,  Ry,  Co,  (Mem.),  707;  Banque  Franco-^ 
Americaine  v.  Bergsirom  (Mem.),  710;  Whitman  v.  Munnich 
(Mem.),  716;  Moch  Co.  v.  Security  Bank  (Mem.),  723; 
Chrzanowska  v.  Corn  Exchange  Bank  (Mem.),  728. 

BREACH  OF  PROMISE. 

See  Clarke  v.  Martin  (Mem.),  652. 

BROKERS. 

When  real  estate  broker  who  has  negotiated  a  sale  entitled  to  his 
commissions  —  construction  of  contract  providing  that  broker  should 
receive  his  commissions  on  installments  as  paid  by  purchaser  — 
extensions  of  time  to  complete  contract  of  sale  —  broker's  claim  for 
commissions  on  unpaid  installment  —  question  whether  delay  was 
caused  by  seller  or  purchaser  for  jury. 

See  Commissions. 

BUILDINQ  CONTRACT. 

Substantial  performance  —  quantum  meruit 

See  Contract,  4. 

CANCELLATION. 

Stock  subscriptions  —  construction  of  agreement  proposed  to  be 
entered  into  by  a  syndicate  composed  of  subscribcGrs  of  bonds  to 
be  issued  to  build  a  proposed  railroad  and  the  railroad  promoters  as 
mana^ifors  of  the  proposed  syndicate  —  when  such  agreement  signed 
by  only  one  subscriber  for  bonds  does  not  authorize  promoters  to 
borrow  moneys  on  strength  of  such  subscription  —  when  subscribe 
who  is  not  liable  for  such  loan  may  have  agreement  and  subscription 
canceled. 

'    See  Contract,  11. 

CARRIERS. 

1.  Bill  of  lading —  Provision  that  good,  eceived  from  private  or  other 
sidings  shall  be  at  owner'' s  risk  uniu  **  cars  are  attached  to  and  after 
they  are  detached  from  trains  " —  Construction  and  meaning  of  term 
**  private  or  other  sidings^  Where  it  is  prov  ded  by  a  bill  of  lading 
that  property  **  received  from  or  delivered  on  private  or  other  sidings, 
wharves,  or  landing  shall  be  at  owner's  risk  until  the  cars  are  attached 
to  and  after  they  are  detached  from  trains,"  the  purpose  of  such 
provision  is  to  limit  the  liability  of  the  carrier  by  fixing  definitely 
a  time  when  owner's  risk  terminates  and  carrier's  risk  bejgfins.  The 
words  *'  or  other  "  following  the  word  "  private  "  are  restricted  to 
the  same  kind  of  sidines  and  include  not  all  sidings  but  only  sidings 
like  private  sidings.  Where  merchandise  was  Icmded  by  plaintiirs 
under  such  a  bill  of  lading  into  a  car  standing  on  a  side  track  in  front 
of  their  warehouse,  which  track  had  been  constructed  by  the  defendant 
railroad  company  on  its  own  land  in  front  of  a  number  of  warehouses, 
including  that  of  the  plaintiffs,  for  the  reception  of  goods  from,  and 
delivery  to,  such  warehouses,  and  before  the  car,  upon  which  the 
merchandise  was  loaded,  had  been  attached  to  a  train  the  merchandise 


INDEX.  737 

CARRIERS  —  Continued. 

was  taken  therefrom,  the  plaintifPs  cannot,  under  the  terms  of  the 
bill  of  lading  above  quoted,  recover  from  the  defendant  the  value 
of  such  merchandise.     Bere  v.  Erie  R.  R,  Co.  543 

2.  Common-law  rvle  cw  to  charges  of  carrier  —  Riaht  to  recover  excess 
charges  may  be  waived.  It  is  a  rule  of  the  common  law  that  a  common 
earner  should  charge,  in  a  particular  case,  a  reasonable  compensation 
for  the  carriage  or  service  rendered.  ^  It  also  authorizes  an  action 
at  law  by  the  injured  shipper  or  consignee  to  recover  moneys  paid, 
under  protest  or  duress  of  goods,  as  exorbitant  or  unreasonable 
charges.  The  right  to  recover  the  moneys  may,  however,  under  the 
laws  of  this  state  be  waived  by  a  voluntary  payment.  Murphy  v. 
N,  Y.  Central  R,  R,  Co.  648 

3.  Public  Service  Commissions  Law  —  Effect  of  ruling  by  commission 
that  charges  exacted  by  carrier  were  unreasonable.  The  requirements 
of  the  Public  Service  Commissions  Law  (Cons.  Laws,  ch.  48,  {§  26, 
28,  29,  40,  48,  49  and  57)  are  merely  declaratory  of  the  conunon  law 
and  mandatory  that  a  rate  or  charge  fixed  by  law  or  by  the  commis- 
sion shall  not  be  exceeded,  and  authorize  the  commission,  upon  a 
complaint,  to  investigate  anv  ill^^al  act  done  or  omitted  to  be  done 
and  require  the  carrier  complained  of  to  satisfy  the  cause  of  comi)laint 
in  whole  or  to  the  extent  which  the  commission  may  require,  but 
the  commission  ma^  not,  as  the  result  of  an  investigation,  fix,  by  a 
finding,  or  a  resolution  or  an  order,  to  be  proof  in  the  courts  of  the 
ultimate  fact  to  be  determined,  that  a  complainant  is  entitled  to 
recover  <from  the  carrier  a  designated  sum  for  and  on  accoimt  of 
exaction  by  the  carrier  of  unjust  and  unreasonable  charges.  Id. 

4.  When  excess  above  reasonable  rate  not  true  measure  of  damages. 
A  determination  of  the  public  service  commission  at  a  particular 
time  that  a  rate  is  imreasonable  and  the  fixing  of  a  reasonable  rate 
is  not  a  determination  that  the  destroyed  rate  nas  been  imreasonable 
throughout  its  existence  or  for  any  certain  jwirt  of  its  existence  or  that 
its  excess  above  the  reasonable  rate  can  be  measiured  for  any  certain 
time  by  the  difference  between  the  two  rates  or  is  it  the  true  ^neasure 
of  the  damages  sustained  by  the  exaction.  Id. 

5.  Excess  charges  paid  without  objection  or  jyTotest  cannot  be  recovered. 
Where  track  storage  charges  for  cars  convejj^ing  intrastate  shipments, 
delivered  to  plaintiffs  made  by  defendant  railroad  company,  pursuant 
to  and  in  accordance  with  schedules  filed  by  it  with  the  public  service 
commission,  were  paid  by  plaintiffs  and  thereafter  jHaintiffs  filed 
with  the  public  service  commission  a  complaint  that  the  chaiges 
were  unjust  and  unreasonable  and  the  commission,  after  a  hearing, 
adopted  a  resolution  to  the  effect  that  the  plaintiffs  were  entitle 
to  recover  from  the  defendant  the  charges  upon  the  cjound  that  they 
were  unreasonable  and  unjust  exactions,  and  the  c^fendant  refused 
to  pay  such  charges,  the  plaintiffs  cannot  recover  them  in  an  action 
where  neither  any  allegation  nor  finding  discloses  any  objection  or 
protest  against  the  charges,  other  than  the  complaint  filed  with  the 
public  service  commission.  Id. 

See  D*  Utassy  v.  Southern  Pacific  Co.  (Mem.),  694. 

CHECKS. 

Payment  of  checks  by  bank  after  pajnnent  thereof  stoi)ped  by 
drawer  —  in  absence  of  ratification  of  such  payment  bank  is  liable 
therefor  to  the  drawer. 

See  Bills,  Notes  and  Checks. 

47 
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CHILD  LABOR. 

Labor  Law  —  provision  prohibiting  employment  of  children  under 
the  age  of  fourteen  years  —  employer  equally  liable  whether  child 
is  employed  by  himself  or  his  a«ents  —  must  employ  reasonable 
supervision  to  prevent  violation  of  statute  —  legislature  had  power 
to  make  violation  of  statute  a  criminal  offense  and  provide  for 
punishment  by  fine. 

See  Crimbs,  1-4. 

CODE  OF  CIVIL  PBOCEDUBE. 

§  190  —  Appeal  to  Comt  of  Appeals — construction  of  Constitution 
must  be  actually  involved  to  warrant  appeal  for  that  reason. 

See  Appeal,  1. 

Idem, —  Order  dismissing  writ  of  habeas  corpus  not  appealable 
to  Court  of  Appeals  as  involving  constitutional  question. 

See  Appeal,  4. 

Idem. —  Appeal  to  Court  of  Appeals  from  order  of  modification. 
See  Elections,  5. 

§§  190,  191  —  Order  of  reference  cannot  be  reviewed  on  appeal 
from  final  judgment. 

See  Master  and  Servant,  3.  ' 

§  421  —  Appearance  in  action. 
See  Pracjtice,  2.  t 

§§  479,  480  —  Failure  to  serve  complaint. 
See  Practice,  2. 

SS.723,  724  —  Provisions  not  intended  to  affect  substantial  rights  of 
parties. 

See  Practice,  1. 

5  829  —  Not  applicable  to  case  where  party  claims  property  from 
third  person  which  never  belonged  to  deceased. 

See  Evidence,  3. 

S  1237  —  Examination  by  Court  of  Appeals  of  opinion  of  Appellate 
Division. 

See  Appeal,  2. 

S  1300  —  Appeal  to  Court  of  Appeals  from  order  of  Appellate 
Division  directing  final  judgment  may  not  be  taken  as  of  right. 

See  Appeal,  6. 

S  1316  —  Order  of  reference  cannot  be  reviewed  on  appeal  from 
final  judgment. 

See  Master  and  Servant,  3. 

il336  —  Not  applicable  to  appeal  to  Court  of  Appeals  from  final 
ment  entered  upon  reversal  of  inteiiocutory  orders. 

See  Appeal,  8. 

S  1338  —  When  judgment  is  reversed  on  question  of  fact  as  well 
as  on  the  law  a  new  trial  must  be  had. 

See  Evidence,  9. 
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§  1962  —  Pumshment  for  misdemeanor. 

See  Villages. 

i  1991  —  Habeas  oorpus  a  state  writ. 
See  Appeal,  4. 

§  2253  —  Annulment  of  lease  by  warrant  removing  tenant. 
See  Landlord  and  Tenant,  2. 

§  2472a  —  Jurisdiction  of  surrogate  to  ascertain  title  to  legacy  or 
distributive  share. 

See  Pleading,  2. 

}S  3333-3337,  3343  —  Habeas  corpus  a  civil  proceeding  to  enforce 
a  civil  right. 

See  Appeal,  4. 

CODE  OF  CRIMINAL  PROCEDURE. 

§  484  —  Imprisonment  until  fine  is  paid. 

See  Villages. 

S  542  —  Appellate  court  in  criminal  case  to  give  judgment  without 
regard  to  technical  errors  or  defects. 

See  Crimes,  10. 

S  718  —  Imprisonment  imtil  fine  is  paid. 
See  Villages. 

COMMISSIONS. 

Brokers —  When  real  estate  broker  who  has  negotiated  a  sale 
entitled  to  his  commissions  —  Construction  of  contract  providing  t?uU 
broker  should  receive  his  commissions  on  installments  as  paid  by  pur- 
chaser —  Extensions  of  time  to  complete  contract  of  sale  —  Broker* s 
claim  for  commissions  on  unpaid  installment  —  Question  whether  delay 
was  caused  by  seller  or  purchaser  for  jury.  To  earn  his  commissions 
a  broker  must  accomplish  what  ne  undertook  to  do  in  his  contract 
of  emplo3mient.  Yet,  even  filling  to  do  so,  if  he  produces  a  buyer 
with  whom  the  owner  is  satisfied  and  who  contracts  with  the  owner 
at  a  price  and  upon  terms  satisfactory  to  the  latter,  the  broker  is 
entitled  to  compensation.  A  failure  to  complete  thereafter,  whether 
due  to  the  fault  of  the  buyer  or  of  the  seller,  will  not  deprive  him 
of  them.  But  by  their  contract  the  parties  may  varv  this  rule  to 
any  extent.  A  sale  of  real  property  was  negotiated  by  plaintiff,  a 
real  estate  broker,  under  an  agreement  fixing  his  commissions  at  a 
certain  percentai^e  if  the  sale  should  be  completed  for  a  certain  price. 
The  buyer  wishing  to  pay  the  purchase  price  in  installments,  the 
plaintiff  and  the  owner,  the  defendant  herein,  before  anv  binding 
contract  of  sale  with  the  buyer  was  executed,  made  another  agree- 
ment, reciting  that  the  former  had  negotiated  the  sale  and  that  the 
plaintiff's  commissions  should  be  a  certain  percentage  of  the  purchase 
price  **  payable  pro  rcUa  from  each  installment  of  tne  purchase  price 
as  and  when  the  same  is  received,*'  the  final  installment  to  be  due 
when  the  final  cash  pasonent  and  a  bond  and  mortgage  securing  the 
balance  was  turned  over,  no  commission  to  be  earned  until  the  pur- 
chaser signed  a  contract  of  sale,  and  if  for  any  cause  he  terminates 
the  contract  the  plaintiff's  right  to  further  commissions  terminates 
also.     Held,  that  there  was  a  consideration  for  such  agreement.    After 
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the  exeoution  of  the  contract  of  sale  the  buyer  made  a  small  pa3nneiit 
on  the  purchase  price  on  which  the  plaintin  received  his  commissions. 
No  further  payments  have  been  made  and  the  purchaser  has  never 
terminated  the  contract;  but  is  willing  to  complete  it.  There  is  a 
cloud  upon  the  title  on  part  of  the  property  which  the  defendant 
has  been  unable  to  remove,  claiming  that  delay  was  caused  by  the 
purchaser's  failure  to  obtain  and  examine  the  search,  and  extensions 
of  time  within  w^hich  to  complete  the  contract  have  been  riven.  Of 
these  the  plaintiff  had  no  knowledge  and  never  consentea  to  them. 
The  plaintiff  brings  this  action  for  his  commissions  on  the  groimd  that 
the  failure  of  the  purchaser  to  carry  out  the  contract  of  sale  is  due  to 
the  fault  of  the  defendant.  The  defendant  claims  that  the  com- 
missions are  not  yet  due.  Held,  that  the  question  whether  delay  was 
caused  by  the  defendant  or  hy  the  purchaser  is  a  question  of  fact  for 
the  jury.  Held,  fvrlhery  that  if  it  should  be  determmed  that  the  delay 
was  caused  by  defendant,  the  broker  is  entitled  to  commissions  upon 
all  installments  of  the  purchase  price  due  before  the  beginning  of  the 
action.     Colvin  v.   Post  M.  &  L.  Co.  510 

See  Jones  v.    Downing    (Mem.),   679;   Re<id   &   Co,   v.   Sturges 
(Mem.),  724. 

CONSOUDATED  LAWS. 

Ch.  13  —  Decedent  Estate  Law  —  distribution  of  personal  property 
of  decedent. 

See  Contract,  10. 

Ch.  14  ~  Domestic  Relations  Law  —  judgment  confessed  in  favor 
of  wife  to  induce  her  to  procure  a  divorce  illegal. 

See  Judgment. 

Ch.  16  —  Education  Law  —  dissolution  and  consolidation  of  school 
districts. 

See  Sc^poL8,  1-4. 

Ch.  17  —  Election  Law  —  purpose  and  scope  of  section  381. 
See  Elections,  1-4. 

Idem. —  Examination  of  ballots  under  section  374. 
^ee  Elections,  6. 

Ch.  22  —  General  Construction  Law. 
^ee  Liens,  1. 

Ch.  25  —  Highway  Law  —  provision  requirinfi:  operator  of  auto- 
mobile who  injures  person  or  property  of  another  to  give  name  to 
injured  person  or  to  police  officer. 

See  Crimes,  10. 

Idem. —  Highway  Law  —  incorporated  village  may  limit  speed 
of  automobiles. 

See  Villages. 

Ch.  28  —  Insurance  Law  —  standard  provisions  for  accident  insur- 
ance policies. 

See  Insurance,  1-6. 
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Idem, —  losuranoe  Law  —  provision  that  false  statement  in  appli- 
cation for  policy  shall  not  bar  recovery  appUes  only  to  policies  issued 
after  January  1,  1914  —  provision  of  section  58  that  policy  shall 
contain  entire  contract  not  apphcable  to  accident  insurance. 

See  Insurance,  10-12. 

Ck,  31  —  Labor  Law  —  provision  forbidding  emplosmient  of  chil- 
dren under  age  of  fourteen  years. 

See  Crimes,  1-4. 

Idem. —  Labor  Law  —  protection  of  openings  to  vats  and  pans. 
See  Negligence,  10. 

Idem. —  Labor  Law  —  application  of  provision  requiring  machinery 
to  be  guarded. 

See  Negligence,  13. 

Ch,  33  —  Lien  Law  —  electric  fixtures  a  permanent  improvement 
of  real  property. 

See  Liens,  1. 

Idem, —  Lien  Law  —  foreclosure  of  mechanic's  lien. 
See  Liens,  2-7. 

Idem, —  lien  Law  —  requirement  that  assignment  of  state  con- 
tract must  be  filed  with  head  of  department  having  charge  of 
construction. 

See  Liens,  8. 

Ch.  41  —  Personal  Property  Law  —  implied  warranty  as  to  whole- 
someness  of  food. 

See  Food,  1,  2. 

Vh,  45  —  Public  Health  Law  —  sale  of  narcotic  drugs. 
See  Parent  and  Child,  2. 

Ch.  48  —  Public  Service  Commissions  Law  —  requirements  relating 
to  charges  of  common  carriers. 

See  Carriers,  3. 

Idem. —  I^ublic  Service  Commissions  Law  —  i>ower  to  regulate 
price  of  gas. 

See  Gas  and  Electricity,  4. 

Idem. —  Public  Service  Commissions  Law  —  power  of  commission 
to  regulate  price  of  natural  gas. 

See  Gas  and  Electricity,  7. 

Ch.  50  —  Real  Property  Law  —  descent  of  real  property  of  decedent. 
See  Contract,  10. 

Idem. —  Real  Property  Law  —  express  trust  of  real  property  — 
reversion. 

See  Trust,  1. 

Ch,  59  —  Stock  Corporation  Law  —  liability  of  stockholder  for 
debts  of  corporation. 

See  Stocks  and  Stockholders,  1,  2. 
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Ch,  60  —  Tax  Law  —  transfer  tax  a  lien  upon  appraised  value  of 
each  interest  bequeathed  or  devised. 

See  Tax,  1,  2. 

Ck.  64  —  Village  Law  —  power  to  enforce  village  ordinance. 
See  Villages. 

CONSTITUTIONAL  LAW. 

Habeas  corpus  —  writ  to  inquire  into  the  detention  of  one  imprisoned, 
or  held  in  custody,  for  a  crime,  is  a  civil,  not  a  criminal,  xn*ooe88,  a 
special  proceeding  to  enforce  a  civil  ri^ht  —  appeal  from  order  dis- 
missing a  writ  not  appealable  as  involving  a  constitutional  question. 

See  Appeal,  4. 

I^ublic  schools  —  dissolution  and  consolidation  of  school  districts  — 

Eawers  of  district  sui)erintendent  in  such  matters  imder  the  Education 
aw  —  provision  of  statute  permitting  appeals  to  state  commissioner 
of  educational  constitutional  and  vaud  and  his  decision  on  appeal 
from  an  order  of  consolidation  not  open  to  review  in  the  courts. 

Se^  Schools,  1-4. 

CONTRACT. 

1.  Damages  —  Action  for  breach  of  contract  to  furnish  first  run  of 
*^  feature  "  motion  picture  films.  The  defendant  imdertoot  to  supply 
the  plaintiff  with  motion  pictiu*e  films  for  a  stated  period.  The 
pictiu*es  were  to  be  exhibited  at  the  plaintiff's  theatre  and  were  to 
be  of  the  order  known  as  the  first  run  of  "  feature  *'  pictures.  The 
contract  having  been  broken  by  the  defendant,  the  plaintiff  unsuccess- 
fully attempted  to  procure  first-run  pictures  elsewnere.  It  has  sued 
to  recover  profits  alleged  to  have  been  lost,  and  a  verdict  in  its  favor 
has  been  imanimously  affirmed.  Held,  that  the  plaintiff  was 
improperly  permitted  to  prove  its  receipts  from  other  pictiu-es,  supplied 
by  other  producers,  before  the  breach  and  after.  iBroadvmy  Photo- 
play Co.  V.  World  Film  Corpn,  104 

2.  Erroneous  denial  of  motion  to  strike  out  evidence.  The  jury  was 
charged  that  the  plaintiff  was  "  limited  to  the  difference  in  value 
between  first-run  feature  pictm*es  and  second  or  third-run  feature 
pictures,  and  not  to  the  difference  between  feature  pictures  and  other 
pictures."  Held,  that  while  the  comparison  must  be  between  feature 
piotiu'es  and  feature  pictures  of  the  first  run  and  feature  pictures 
of  later  runs,  there  is  nothing  in  the  evidence  to  supply  a  basis  for 
such  comparison,  and  that  the  motion  to  strike  out  the  evidence 
offered  for  that  purpose  was  erroneously  denied.  Id. 

3.  Erroneous  admission  of  expert  evidence.  Experts  were  permitted 
to  show  their  experience  in  other  theatres  in  other  sections  of  the 
city  which  were  run  under  different  conditions  of  competition.  Held, 
that  the  comparison  was  misleading,  and  the  admission  of  the  evidence 
erroneous.  Id. 

4.  Builder* s  contract  —  Substantial  performance  —  Quantum  meruit 
—  Trial  —  Requests  to  charge.  The  parties  entered  into  negotiations 
for  a  contract  for  the  construction  of  a  steel  grain  tank.  A  written 
contract  was  prepared  but  was  not  entered  into  owing  to  the  inability 
of  the  parties  to  aijree  on  terms  of  payment.  Work  was  commenced, 
however,  on  the  job  and  plaintiff  claims  that  it  was  fully  completed. 
Final  payment  was  refused  because  of  defendant's  clmm  that  the 
work  was  not  done  according  to  contract  specifications.  Plaintiff 
contends  that  this  is  an  action  on  quantum  meruit,  that  it  is  entitled 
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to  recover  the  actual  value  of  its  work  and  materials,  but  it  appears 
that  its  bargain  was  to  construct  the  plant  according  to  the  plans 
and  specifications  which  were  to  form  part  of  the  written  contract. 
PlaintifiP  relied  on  the  price  specified  in  the  unexecuted  contract  as 
being  substantially  the  fair  value  of  what  the  plans  and  specifications 
called  for.  The  failure  to  agree  on  a  price  and  terms  of  payment 
did  not  excuse  plaintiff  from  proving  performance.  Hence,  plaintiff 
was  entitled  to  recover  the  faur  value  of  its  work  and  materials  only 
as  it  built  them  into  the  elevator  plant  which  it  agreed  to  construct. 
The  capacity  of  the  elevator  whicn  was  to  be  buut  was  to  be  4,000 
bushels  an  hour.  The  evidence  tended  to  show  that  its  capacity 
was  not  more  than  3,300  bushels  an  hour.  The  credibility  of  this 
evidence  was  for  the  jury,  but  it  souarely  presented  the  question 
of  non-performance  of  an  essential  feature  of  the  contract.  The 
judge  char|:ed  the  jury  generally  that  ''  a  substantial  performance  of 
the  work  is  required."  The  plaintiff's  counsel  requested  the  jury 
be  specifically  mstructed  that  if  they  found  the  capacity  of  the 
devator  was  not  more  than  3,300  bushels  per  hour  the  plaintiff  could 
not  recover  because  he  had  not  substantially  performed  his  contract, 
which  request  was  refused.  This  instruction  should  have  been  given 
and  failure  to  do  so  was  substantial  error.  Steel  Storage  &  Elevator 
Const,  Co,  V.  Stock,  173 

5.  Village  officers  —  When  attorney  employed  by  village  ait  annual 
salary  an  employee  of  the  village  and  not  a  public  officer  thereof  —  When 
entitled  to  compensation  although  all  offi^cers  of  village  discharged  when 
it  became  incorporated  as  a  city.  Where  an  act  incorporating  a  village 
contained  a  list  of  village  officers  in  which  the  village  attorney  was 
not  named,  but  the  act  provided  that  it  should  be  the  duty  of  the 
board  of  trustees  and  it  should  have  the  power  and  authority  **  to 
appoint  annually  an  attorney  and  pay  such  attomev  a  reasonable 
annual  salary,''  and  the  board  appointed  plaintiff  sucn  attorney  and 
at  the  same  time  fixed  his  salary  at  a  certain  sum  for  a  year,  plaintiff 
was  an  employee  of  the  village  and  not  a  pubMc  officer.  He  is, 
therefore,  entitled  to  compensation  for  the  year,  no  fault  being  found 
with  his  services,  notwithstanding  that  a  few  months  after  his  appoint- 
ment as  village  attorney  the  village  was  incorporated  as  a  city,  the 
act  of  incorporation  providing  that  all  debts  of  the  former  village 
should  be  debts  of  the  city,  the  plaintiff  having  been  discharged  on 
the  theory  that  he  held  a  pubhc  office  in  the  village,  which  terminated 
on  the  organization  of  the  city.     Fisher  v.  City  of  Mechanicville,      210 

6.  Execution  of  written  contract  purporting  to  be  same  as  oral  contract 
previously  agreed  upon  by  parties  biU  guaranty  of  which  was  omitted 
in  written  contract —  Party  induced  to  sign  such  contract  by  false 
statements  of  contents  thereof  by  other  party  —  Action  for  breach  of 
warranty  of  oral  contract  —  When  sttch  action  can  be  maintained  and 
damages  recovered.  There  is  a  material  and  manifest  distinction 
between  a  meeting  of  the  minds  of  parties  through  deceit  on  the  part 
of  one  of  them,  and  a  writing  excusably  and  justifiably  executed  by 
the  one  which,  through  the  deceit  of  the  other,  does  not  express  the 
afi^eement  of  the  parties.  A  part^  who  is  ignorant  of  the  contents 
or  a  written  instrument,  from  inability  to  reiui,  who  signs  it  without 
intending  to,  and  who  is  chargeable  with  no  negligence  in  not  ascer- 
taining tne  character  of  it,  is  no  more  bound  than  u  it  were  a  forgery. 
There  has  been  no  intelligent  assent  to  its  terms,  and  it  is  a  fraud  in 
one  who  with  knowledge  of  the  facts  attempts  to  enforce  it.  The 
complaint  alleges  a  contract  by  plaintiff's  testator,  its  breach  and 
resuitajit  damages.  The  testimony  of  plaintiff's  testator  proved  an 
oral  contract,  whereupon  the  defendant  proved  by  him  his  signature 


744  INDEX. 

CONTRACT  —  Continued. 

to  a  writinfif  in  form  a  contract  set  forth  in  the  answer.  Plaintiff's 
testator  testified  that  after  the  oral  contract  had  been  completely 
made  he  handed  defendant's  representative  his  list  of  varieties  of 
trees  he  wanted,  and  defendant's  representative  wrote  down  the 
varieties,  caUing  them  as  he  wrote  them,  and  handed  the  order  to 
the  witness  to  sig^n,  who,  because  he,  had  not  his  glasses,  could  read 
nothing  of  the  writing  and  so  stated  to  the  representative,  who  said 
that  it  contained  nothing  but  a  statement  of  the  varieties  and  the 
sizes  and  prices  and  time  of  delivery.  In  fact  it  differed  materially 
from  the  oral  contract.  Plaintiff's  testator  thereupon  signed  it. 
This  testimony  was  taken  under  the  objection  of  the  defendant  that 
it  was  incompetent,  that  the  writing  was  the  best  evidence  of  the 
contract  and  that  no  fraud  was  alleged  in  the  complaint,  and  under 
an  exception  to  the  adverse  ruling.  The  court,  in  effect,  submitted 
to  the  jury  the  questions:  (a)  Was  the  testator  bound  by  the  written 
order,  notwithstanding  that  he  did  not  read  it,  or  did  the  conditions 
justify  him  in  signing  it  without  reading  it;  (b)  did  the  writing  or 
the  oral  agreements  constitute  the  contract;  and  chsu*ged  that  if  the 
writing  constituted  the  contract  the  plaintiff  could  not  recover;  if 
the  oral  agreements  constituted  the  contract  the  plaintiff  could  recover 
the  damages  resulting  to  the  testator  from  its  breach.  The  verdict 
was  for  plaintiff.  Held,  that  the  evidence  of  the  oral  contract  was 
properly  received,  and  that  upon  the  facts  foimd  by  the  jury  the 
writinfi^  was  void  at  law.  The  contract  was  not  susceptible  of  rescission 
and  there  was  no  reason  for  its  reformation.  Whipple  v.  Brovm 
Brothers  &  Co,  237 

7.  Constructive  trust  —  Court  of  equity  hound  by  no  unyielding 
formula  —  Equity  of  transaction  must  shape  relief.  An  agent  or  a 
partner  who  oreaks  a  covenant  not  to  engage  in  some  other  business 
does  not,  as  a  matter  of  course,  become  chargeable  as  a  trustee  for 
the  profits  of  the  forbidden  venture.  A  constructive  trust  is  the 
formula  through  which  the  conscience  of  equity  finds  expression, 
and  when  property  has  been  acquired  in  such  circumstances  that 
the  holder  of  the  legal  title  may  not  in  good  conscience  retain  the 
beneficial  interest,  equity  converts  him  into  a  trustee.  A  court  of 
equity  in  decreeing  a  constructive  trust  is  bound  by  no  imyielding 
formula.  The  equity  of  the  transaction  must  shai>e  the  measure  of 
the  reli^.     Beatty  v.  Guggenheim  Exploration  Co.  380 

8.  When  employer  may  hold  employee  as  trustee  and  reauire  him  to 
account  for  profits  of  personal  transaction.  Where  an  empi03ree  agrees 
with  his  employer  that  he  will  not  become  directly  or  indirectly 
interested  in,  or  connected  with,  any  person  engaged  in  any  similar 
business,  and  thereafter  purchases,  in  conjunction  with  another, 
rights  in  certain  mining  claims  which  he  bebeved  to  be  essential  to 
the  successful  operation  of  those  in  which  his  employer  is  interested, 
the  latter,  not  consenting  to  the  investment,  has  the  privilege,  if  he 
so  elects,  to  hold  the  employee  as  trustee  and  may  require  him  to 
renounce  the  profits  of  the  transaction  and  transfer  the  claims  at 
cost.  Id. 

9.  When  oral  consent  of  employer  to  sxtch  transaction  precludes  him 
from  impressing  such  a  trust  and  acquits  employee  of  breach  of  written 
contract  forbidding  his  engagina  in  business  similar  to  his  employer*s. 
Where,  nowever,  it  api>ears  tnat  the  employee,  when  he  associated 
himself  with  a  partner  in  the  enterprise,  reserved  the  right  of  with- 
drawal, and  the  employer,  with  knowled^  that  the  employee  had 
reserved  this  privilege,  consented  that  the  investment  be  retained,  the 
employer  may  not  have  the  aid  of  a  court  of  equity  to  impress  upon 
the  investment  the  quality  of  a  constructive  trust.  Nor  does  the 
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fact  that  the  written  contract  of  emplosonent  contains  a  covenant 
that  there  shall  be  no  waiver  or  amendment  thereof  not  evidenced 
in  writing:,  alter  the  situation.  Those  who  make  a  contract  may 
unmake  it,  and  where,  on  the  faith  of  the  consent,  the  employee, 
as  here,  turned  a  loan  into  a  purchase,  the  consent,  thougfn  oral, 
gives  protection  to  the  employee,  and  acquits  him  of  a  breach  of 
contract.  The  oral  consent  is  at  least  equivalent  to  an  election  that 
the  agent  shall  not  be  char^:ed  as  a  trustee.  It  is  an  election  between 
remedies  and  such  an  election  can  be  made  without  a  writing.  Id, 

10.  Specific  performance  —  Husband  and  wife  —  Execution  of  will 
by  each  giving  all  property  to' the  other  under  an  agreement  that  survivor 
should  by  wiu  distribute  the  Property  among  the  next  of  kin  of  both  — 
When  the  wife,  who  survived  her  husband,  failed  to  comply  with  the 
agreement,  the  next  of  kin  of  her  husband  can  maintain  an  action  for 
the  specific  performance  of  the  contract.     An  agreement  is  valid  and 
enforceaole  xmder  which  a  childless  husband  and  wife  execute  wills 
givinfi^  all  their  property  to  each  other,  the  survivor  to  execute  a 
will  disposing  of  the  entire  property  constituting  both  estates  by 
distributing  the  same  among  the  next  of  kin  of  the  husband  and 
wife,  the  distribution  to  be  made  in  sums  according  to  the  judgment 
of  the  survivor.    Where  such  an  agreement  was  made  and  the  wife, 
who  survived  her  husband,  made  a  will  giving  a  certain  amount  to 
her  husband's  next  of  kin  and  a  certain  amount  to  her  own  next  of 
kin,  substantially  the  total  of  the  combined  estates,  and  reciting  the 
agreement,  but  thereafter  made  a  second  will,  giving  the  entire  estate 
to  her  own  next  of  kin,  revoking  her  first  will,  the  next  of  kin  of  her 
husband  may  maintain  an  action  for  the  specific  performance  of  the 
contract  between  the  husband  and  wife,  and  the  Statute  of  fVauds 
is  not  a  bar  to  such  action.    Where  upon  the  trial  of  such  an  action 
the  trial  court  found  as  a  fact  that  no  such  agreement  was  'made 
by  the  husband  and  wife  and  that  the  execution  of  the  revoked  will 
was  obtained  by  fraud  and  duress  and  that  it  was  null  and  void  and, 
therefore,  dismissed  the  complaint;  and,  upon  an  appeal  from  the 
judgment  of  the  trial  court,  the  Appellate  Division  found  as  a  fact 
that  such  agreement  was  ma<le,  but  affirmed  the  judgment  upon  the 
sole  ground  that  the  agreement  did  not  require  tne  wife,  as  the  sur- 
vivor, to  give  to  the  next  of  kin  of  her  husband  any  substantial  amount 
and  that  equity  would  not  interfere  to  enforce  a  mere  nominal  right 
in  their  favor,  held,  that  the  next  of  kin   of  the  husband,  although 
they  cannot  object  to  the  probate  of  the  last  will  of  the  wife,  may 
enforce  the  contract  in  equity.     The  order  and  judgment  of  the 
Appellate  Division  should  oe  reversed  and  a  new  trial  ordered,  in 
which  the  contract  may  be  enforced.     As  the  wife  had  the  right  to 
revoke  her  will  the  property  should  be  distributed  in  accordance  with 
the  provisions  of  tne  Decedent  Estate  Law  (Cons.  Laws,  ch.   13, 
§§  29,  98)  and  of  the  Real  Property  Law  (Cons.  Laws,  ch.  50,  §  160). 
At  most  one-half  of  the  estate  may  go  to  the  next  of  kin  of  the  husband. 
Morgan  v.  Sanborn,  454 

11.  Stock  subscriptions  —  Construction  of  agreement  proposed  to 
be  entered  into  by  a  syndicate  composed  of  subscribers  of  bonds  to  be 
issued  to  build  a  proposed  railroad  and  the  railroad  promoters  as  managers 
of  the  proposed  syndicate  —  When  such  agreement  signed  by  only  one 
^ubscrioer  for  bonds  does  not  authorize  promoters  to  borrow  money  on 
strength  of  such  subscription  —  When  subscriber  who  is  not  liable  for  su^h 
loan  may  hcwe  agreement  and  subscription  canceled.  In  the  absence  of 
estoppel  the  party  who  has  given  an  authority  in  writing  is  right  in 
asking  that  that  authority  be  followed  as  it  is  stated,  and  not  as  the 
other  parties  thought  he  would  be  willing  they  should  use  it.     Nothing 
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can  be  added  to  or  read  into  the  agreement  unless  there  be  an  ambiguity 
which  gives  play  for  judicial  interpretation.  Agreements  to  subscribe 
for  the  stock  of  a  corporation  to  be  formed  presuppose  the  organization 
of  the  corporation  l^fore  the}^  become  binding  and  enforceable.  In 
the  absence  of  express  authority  to  borrow  upon  an  individual  sub- 
scription to  buy  bonds,  the  agreement  to  subscribe  assumes  the 
incorporation  of  the  binding  company  and  that  it  will  not  be  enforceable 
until  that  time.  In  order  to  carry  out  a  scheme  to  construct  a  proposed 
railway  and  acquire  the  stock  and  bonds  of  two  railroads,  one  built 
and  one  projected,  to  be  amalgamated  into  one  system  with  the 
proposed  railway,  an  agreement  was  proposed  to  be  entered  into  by  a 
syndicate  composed  of  the  subscribers  for  the  bonds  to  be  issued 
in  order  to  finance  the  scheme  and  a  firm  of  promoters  as  managers 
of  the  syndicate.  The  syndicate  was  to  apply  the  proceeds  of  such 
bonds  to  the  construction  of  the  proposed  railway  and  do  all  things 
its  managers  deemed  fit  to  accompbsh  that  purpose,  including  the 
right  to  arrange  for  advances  to  be  made  from  time  to  time  upon 
the  security  of  the  agreement  for  building  the  railroad.  The  plain- 
tifif  herein  alone  signed  such  agreement  as  a  subscriber  to  a  desumated 
number  of  bonds,  a  small  part  of  the  number  proposed  to  be  issued. 
Upon  these  facts,  it  cannot  be  held  that  loans  were  to  be  procured  upon 
the  strength  of  such  agreement  before  the  contemplated  railway  was 
incorporated  or  bonds  issued  or  authorized  to  be  issued.  Where  the 
managers  of  the  proposed  syndicate,  without  the  knowledge  of  plain- 
tiff, procured  a  loan  upon  their  note  as  managers  secured  by  the 
subscHption  agreement  signed  by  plaintiff,  part  of  which  loan  was 
used  to  repay  another  loan  made  by  said  trust  company  to  said  pro- 
moters over  a  month  before  the  plaintiff  sig[ned  the  agreement,  the 
plaintiff  is  not  obligated  under  such  subscription  to  reimburse  the 
trust  company  for  the  loan  to  the  promoters,  who  are  insolvent,  but 
is  entitled  to  have  the  agreement  canceled.     Jermyn  v.  Searing.      525 

12.  Construction  and  effect  of  letters  constittUing  a^eement  to  do  certain 
work  and  fixing  compensation  therefor.  Plaintiff  wrote  defendant 
offering  to  do  engineering  work  required  by  it  '*  including  supervision 
of  construction,  furnishing  all  plans  and  specifications  and  negotiations 
of  contracts  for  six  per  cent  of  the  completed  work  ending  October 
31st,  1914."  Later  he  wrote  that  by  his  letter  he  meant  that  he  woidd 
supervise  the  work  and  assume  the  same  charges  as  before,  **  furnish- 
ing the  same  work,  and  also  pa3dng  the  expenses  of  certain  employees 
*  *  *  and  after  making  a  charge  of  six  per  cent  on  the  total  amount 
of  construction,  taking  from  that  total  of  commissions  the  expenses 
of  these  various  employees  and  a  certain  proportion  of  the  office 
expends."  For  a  time,  six  per  cent  less  expenses  was  paid  plaintiff. 
Later,  the  defendant  being  dissatisfied,  plaintiff  wrote  that  it  is  under- 
stood under  the  a^eement  by  which  he  was  to  receive  six  per  cent  on 
costs  for  engineenng  services  that  this  charge  should  "  not  be  more 
than  $6,000. '  Held,  that  plaintiff  by  the  latter  statement  limited  the 
balance  payable  to  him  after  the  expenses  were  deducted  to  $6,000, 
and  under  this  construction  there  was  evidence  supporting  the  plain- 
tiff's claim  of  a  balance  due  him.  Clark  v.  Carolina  &  Yadkin  River 
R.  R.  Co.  589 

See  Federal  Terra  Cotta  Co.  v.  Potterton  Bros.  (Mem.),  623; 
Cranford  v.  Brooklyn  Heights  R.  R.  Co.  (Mem.),  640;  American 
Bonding  Co.  v.  Kelly  (Mem.),  641;  Blumenthal  <fc  Co.  v. 
Radow  (Mem.),  641;  Hayman  v.  Canton  Art  Metal  Co. 
(Mem.),  643;  Steiner  v.  American  Alcohol  Co.  (Mem.),  665; 
Sohland  v.  Pennsylvania  Silk  Co.  (Mem.),  672;  Sprague  v. 
Webb    (Mem.),    685;    De   Carlton   v.    Glaser    (Mem.),   687; 
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Long  Island  R.  R.  Co.  v.  American  Bridge  Co,  (Mem.),  692; 
Brooklyn  E.  D.  Terminal  v.  Central  R.  R.  Co.  of  N.  J.  (Mem.), 
712;  Peerless  Pattern  Co.  v.  McClure  Publications  Co.  (Mem.), 
720. 

Bill  of  lading  —  provision  that  goods  received  from  private  or  other 
sidings  shall  be  at  owner's  risk  until  ''  cars  are  attached  to  and  i^ter 
they  are  detached  from  trains  " —  construction  and  meaning  of  term 
'*  private  or  other  sidings.*' 

See  Carriers,  1. 

When  real  estate  broker  who  has  negotiated  a  sale  entitled  to  his 
commissions  —  construction  of  contract  providing  that  broker  should 
receive  his  commissions  on  installments  as  paid  by  purchaser  — 
extensions  of  time  to  complete  contract  of  sale  —  broker's  claim  for 
commissions  on  unpaid  installment  —  question  whether  delay  was 
caused  by  seller  or  purchaser  for  jury. 

See  Commissions. 

Contract  of  gas  company  to  furnish  gas  to  inhabitants  of  municipality 
at  fixed  rate  for  term  of  years  —  increase  of  such  rates  by  comjMiny 
on  the  ground  that  they  have  become  insufficient  and  confiscatory 
owing  to  increased  cost  of  production  —  power  of  public  service  com- 
mission to  regulate  such  rates. 

See  Gas  and  Electricity,  4. 

Accident  —  standard  provisions  of  policy  not  whole  contract  — 
rider  part  of  policy  and  should  be  filed  with  superintendent  of  insur- 
ance —  effect  of  failure  to  file  —  rider  which  doep  not  contradict  or 
vary  standard  provisions  valid  —  classification  of  risks  —  provision 
that  change  in  policy  must  be  approved  by  officer  of  comi>any  is  for 
benefit  of  msurer  —  provision  that  clause  reducing  indemnity  must  be 
printed  in  bold-face  type  when  not  applicable  to  rider. 

See  Insurance,  1-6. 

False  statement  in  application  for  policy  of  accident  insurance  — 
annual  receipt  not  a  reissue  of  policy  —  i)rovi8ion  of  section  58  of 
Insurance  Law  that  policy  shall  contain  entire  contract  not  applicable 
to  accident  insurance. 

See  Insurance,  10-12. 

Contract  for  furnishing  and  equipping  locker  rooms  in  state  capitol 
—  assignment  of  such  contract  to  bank  as  security  for  loan  —  state 
architect  proper  officer  with  whom  to  file  assignment  —  trustees  of 
public  buildings  must  consent  to  such  assignment  —  if  such  consent 
be  not  obtained  before  assignment  is  filed,  the  assignment  cannot  be 
enforced  as  against  a  subsequent  mechanic's  lien  against  contractor. 

See  Liens,  8. 

Master  and  servant  —  contract  of  employment  —  compensation 
of  salesman  consisting  in  part  of  share  of  net  profits  —  inventory  — 
charts  of  depreciation  of  stock  against  profits  for  year  —  effect  of 
evidence  that  such  charges  were  not  made  in  good  faith  —  order  of 
reference  cannot  be  reviewed  upon  appeal  from  final  judgment. 

See  Master  and  Servant,  1-3. 

Title  guaranty  —  when  vendee  who  at  time  of  execution  of  contract 
of  sale  knew  of  defect  cannot  recover  against  drawer  of  contract  and 
of  subsequent  deed  for  failure  to  protect  him  —  policy  of  insurance 
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may  define  "  loss  **  intended  to  be  covered  —  when  owner  of  real 
property  may  insure  himself  against  defects  in  title  of  which  he  had 
Knowledge  —  when  dismissal  of  counterclaim  pleading  facts  which 
would  entitle  insurer  to  reformation  of  policy  is  error. 

See  Negligence,  5-8. 

When  action  of  replevin  will  lie  to  recover  from  owner  possession  of 
chartered  scow. 

See  Replevin. 

Action  for  rescission  of  subscription  to  stock  and  for  rescission  of 
contract  of  employment  —  when  action  for  rescission  of  subscription 
to  stock  may  be  maintained  on  eround  of  fraud  —  action  for  rescission 
of  contract  cannot  be  maintained  when  plaintiff  has  other  and  adequate 
remedy. 

See  Stocks  and  Stockholders,  3-5. 

CONVERSION. 

See  Jenkins  v.  Teed  (Mem.),  661;  Johnson  v.  Syracuse  Dry  Goods 
Co.  (Mem.),  705;  Lee  v.  Erie  R.  R.  Co.  (Mem.),  727;  Fleming 
V.  Barrett  (Mem.),  730. 

Pledgor  and  pledgee  —  stock  pledged  to  secure  pajrment  therefor 
—  when  dividends  declared  on  stock  are  cash  and  shotdd  be  applied 
on  the  indebtedness  —  sale  of  pledged  stock  with  accumulated 
dividends  thereon  unlawful  —  rights  and  remedies  of  pledgor. 

See  Pledge,  1. 

When  agent  of  surety  company  who  received  money  for  company 
not  liable  for  moneys  which  the  company  refused  to  repay  after  the 
agency  had  terminated. 


See  Principal  and  Agent,  1. 


CORPORATIONS. 

Gas  companies  —  inadequate  and  confiscatory  rates  fixed  by 
statute  —  power  of  courts  to  regulate  rates  —  aggrieved  party  may 
maintain  action  in  equity  to  restrain  enforcement  of  confiscatory 
rates  —  sufficiency  of  pleading. 

See  Gas  and  Electricity,  1-3. 

When  corporation  may  maintain  action  for  libel  without  proof  of 
special  damage  —  if  words  complained  of  are  ambiguous,  their  meaning 
and  application  are  questions  for  jury  —  when  entire  publication  may 
be  shown. 

See  Libel,  1-4. 

Foreclosure  of  mechanic's  lien  filed  against  corporation. 
See  Liens,  2-7. 

Liability  of  holder  of  capital  stock,  not  fully  paid,  for  debts  of 
corporation  —  liability  of  such  stockholder  for  royalties  for  use  of 
patent,  which  accrued  after  his  purchase  of  stock. 

See  Stocks  and  Stockholders,  1,  2. 

COURT  OF  APPEALS. 

Construction  of  Constitution  must  be  directly  involved  to  warrant 
appeal  for  that  reason,  without  permission  to  Court  of  Appeals. 

See  Appeal,  1. 
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Where  afi&rmanoe  by  Appellate  Divisioii  was  based  upon  dis- 
cretionary power,  appeal  to  Court  of  Appeals  will  be  dismissed. 

See  Appeal,  2. 

Order  of  Appellate  Division  reversing  a  judgment  of  conviction  and 
ordering  a  new  trial  *'  for  errors  of  law  only  " —  such  order  cannot  be 
reviewed  in  Court  of  Appeals  —  order  should  show  that  decision  was 
upon  weight  of  evidence. 

See  Appeal,  3. 

Order  dismissing  writ  of  habeas  corpus  not  appealable  to  Court  of 
Appeals  as  involving  a  constitutionsd  question. 

See  Appeal,  4. 

Reversal  by  Court  of  Appeals  of  order  of  Appellate  Division  reversing 
on  law  leaves  facts  as  found  by  jury  imaffected. 

See  Appeal,  5. 

Appeal  may  be  taken  of  right  from  order  of  Appellate  Division 
directing  final  judgment. 

See  Appeal,  6. 

When  power  of  Court  of  Appeals  to  review  on  the  evidence  is  not 
defeated  by  unanimous  decision  of  Appellate  Division. 

See  Appeal,  7. 

Appeal  may  not  be  taken  direct  to  Court  of  Appeals  from  final 
judgment  entered  upon  reversal  of  interlocutory  orders. 

See  Appeal,  8. 

Non-unanimous  decision  of  Appellate  Division  afifirming  a  judgment 
of  conviction  —  Court  of  Appetu^  must  examine  record  to  Ascertain 
whether  there  is  evidence  tending  to  support  verdict  of  guilty. 

See  Crimes,  5. 

Order  of  Appellate  Division  modifying  order  is  appealable  of  right 
to  Court  of  Appeals. 

See  Elections,  5. 

Question  of  irregularity  of  plaintiff's  lien  not  having  been  con- 
sidered by  Appellate  Division,  such  question  cannot  be  reviewed 
in  Court  of  Appesds. 

See  Liens,  9. 

COURTS. 

Court  cannot  under  section  381  of  Election  Law  direct  production 
of  protested,  void  or  blank  ballots. 

See  Elections,  3. 

COVENANTS. 

When  restrictions  in  deed  as  to  kind  of  houses  and  use  thereof  to  be 
erected  upon  land  conveyed  to  grantee  run  with  the  land  and  bind 
subsequent  purchasers  thereof  —  when  a  breach  of  such  restrictions 
may  be  restrained  by  injunction. 

See  Real  Property. 
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1.  Labor  Law —  Not  a  criminal  sUUtUe —  Punishment  for  breach. 
The  Labor  Law  (Cons.  Laws,  ch.  31),  standing  by  itself,  is  not  a 
criminal  statute,  but  a  separate  statute  (PensI  Law,  §  1275)  sup- 
plements its  mandates  and  prohibitions  by  attaching  penal  con- 
sequences. These  do  not  of  necessity  affect  the  meaning  that  the 
Laoor  Law  would  have  without  them;  the  scope  of  the  duty  is  on© 
problem;  the  extent  to  which  the  breach  may  be  visited  with  punish- 
ment another.     People  ex  rel.  Price  v.  Sheffield  Farms,  etc.,  Co.        25 

2.  Provision  prohibiting  emvloymenl  of  children  under  age  of  fourteen 
years  —  Employer  e^juallv  liahle  whether  child  is  em^yed  by  himself 
or  his  agerUs.  Section  162  of  the  Labor  Law  prohibiting  the  employ- 
ment in  or  in  connection  with  mercantile  establishments  of  children 
under  the  age  of  fourteen  years  is  directed  primarily  against  the 
employer,  and  only  secondarily  against  others  as  they  may  aid  and 
abet  him.  He  must  neither  create  nor  suffer  in  his  business  the 
prohibited  conditions.  He  may  not  escape  the  duty  by  delegating  it 
to  others.  He  breaks  the  command  of  tne  statute  if  he  employs  the 
child  himself  and  he  breaks  it  equally  if  the  child  is  employed  by  agents 
to  whom  he  has  delegated  his  own  power  to  prevent.  And  what  is 
true  of  employment  is  true  of  the  sufferance  of  employment.  The 
statute  makes  no  distinction  between  sufferance  and  permission.     Id, 

3.  Legislature  had  power  to  make  violation  of  statute  a  criminal  offense 
and  provide  for  punishment  by  fine.  Any  act  or  omission  that  will 
charge  an  employer  with  a  breach  of  section  162  of  the  Labor  Law 
becomes  by  force  of  section  1275  of  the  Penal  Law  a  breach  of  that 
statute  as  well.  There  was  power  in  the  legislature  to  impose  this 
stringent  penalty  and  to  punish  offenders  by  fines  moderate  in  amount, 
but  in  sustaining  the  power  to  fine  this  court  is  not  to  be  imderstood 
as  sustaining  to  a  Uke  length  the  power  to  imprison.  The  statute  is 
not  void  as  a  whole  though  some  of  its  penalties  may  be  excessive.  The 
good  is  to  be  severed  from  the  bad  ana  the  valid  penalties  remain.    Id. 

4.  When  fine  proverly  imposed.  Where  upon  the  trial  of  an  informa- 
tion charging  a  violation  of  section  162  of  the  Labor  Law  there  is  some 
evidence  of  the  defendant's  negligence  in  failing  for  six  months  to 
discover  and  prevent  the  employment  of  a  child  under  the  age  of 
fourteen  years,  the  omission  to  discover  and  prevent  was  a  sufferance 
of  the  work  and  for  the  resulting  violation  of  the  statute  a  fine  was 
properly  imposed.  Id. 

5.  Appeal —  Non-unanimous  decision  of  Apvellale  Division  affirm-' 
ing  a  judgment  of  conviction  —  Court  of  A  ppeals  must  examine  record 
to  ascertain  whether  there  is  evidence  tending  to  support  verdict  of  guilty. 
Where  a  decision  of  the  Appellate  Division  amrming  a  jud^ent 
convicting  a  defendant  of  murder  in  the  second  degree  is  not  unanimous 
the  Court  of  Appeals  must  examine  the  record  to  ascertain,  as  a  question 
of  law,  whether  there  is  evidence  tending  to  support  the  verdict  of 
guilty,  and  also  to  ascertain  whether  any  alleged  error,  raised  by  an 
exception  at  the  trial,  has  validity.     People  v.  De  Simone.  261 

6.  Immaterial  that  improper  ground  for  receiving  competent  evidence 
was  stated.  Where  evidence  is  competent  and  admissible  it  is 
immaterial  that  an  improper  ground  for  receiving  it  was  stated,  and 
a  judgment  convicting  a  defendant  of  murder  in  the  second  degree 
will  not  be  reversed  for  such  alleged  error.  Id. 

7.  When  statement  of  witness  that  **  somebody  in  the  crowd  hollered  " 
admissible  as  explanatory  of  the  acts  of  the  witness.  Upon  the  trial 
of  defendant  herein  a  police  officer  who  helped  in  the  arrest  of  the 
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defendant  testified  that,  hearing  a  shot,  he  was  running  to  the  place 
from  which  the  sound  came  and  as  he  reached  a  street  comer  *'  som^ 
body  in  the  crowd  hollered,  *  He  ran  over  Houston  Street,'  "  and 
loolang  he  saw  the  defendant  running  and  followed  him,  overtaking 
him  as  another  officer  stopped  him.  He  found  upon  the  ^^round 
near  the  defendant  the  pistol  which  was  introduced  in  evidence. 
Defendant's  counsel  objected  to  the  statement  of  the  witness  that 
"  *  somebody  in  the  crowd  hollered,'  as  incompetent,  irrelevant  and 
immaterial,  hearsay  in  the  absence  of  this  defendant  and  not  binding 
on  the  defendant."  The  court  overruled  the  objection  on  the  ^oimd 
that  the  testimony  was  part  of  the  res  gestcB.  Held,  that  the  testimony, 
although  hearsay,  was  competent,  not  as  of  the  res  gesta,  but  as  part 
of  the  relevant  explanation  and  description  of  the  acts  of  the  witness, 
in  acquiring  the  testimony  given  by  Him.  Id. 

8.  Seduction  —  Indictment  for  seduction  under  promise  of  marriage  — 
Corroboration  required  to  support  testimony  of  complainant.  It  is 
required  bv  way  of  corroboration  of  the  testimony  or  a  complainant 
on  the  trial  of  an  indictment  for  seduction  xmder  promise  of  marriage 
(Penal  Law,  \  2177)  that  there  should  be  some  fact  deposed  to, 
independently  altogether  of  the  evidence  of  the  complainant,  which, 
taken  by  itsdf,- leads  to  the  inference  not  only  that  a  crime  has  been 
committed,  but  that  the  prisoner  is  implicated  in  it.  Such  corrobora- 
tion must  be  of  a  character  which  tends  to  prove  the  defendant's 
guilt  by  connecting  him  with  the  crime,  and  if  there  be  no  such  evidence 
tending  to  connect  the  defendant,  a  question  of  law  is  presented 
reviewable  by  this  court.  The  corroborating  evidence  must  be  such 
as  tends  to  connect  the  defendant  with  the  sexual  act.  People  v. 
Taleisnik.  489 

9.  Erroneous  refusal  to  charge  thai  jury  could  not  consider  testimony 
as  corroborative  evidence.  The  defendant  was  convicted  of  the  crime 
of  seduction  under  promise  of  marriage  (Penal  Law,  §  2175),  and  judg- 
ment of  conviction  has  been  unanimously  affirmed  by  the  Appellate 
Division.  The  woman  testified  that  under  a  promise  of  marriage 
defendant  seduced  her  and  detailed  the  circumstances.  She  also 
stated  that  the  accused  accompanied  her  to  a  doctor's  office  where  he 
admitted  that  she  was  his  wife.  The  doctor  was  called  and  stated 
that  the  woman  called  with  a  man  who  represented  himself  to  be  her 
husband  but  whom  he  failed  to  identify  as  the  defendant.  The  court 
refused  a  request  to  charge  the  jury  that  they  could  not  consider  the 
testimony  of  the  doctor  or  any  part  of  it  as  being  corroborative  evidence. 
HM,  error.  A  witness  testified  that  in  response  to  a  question  as  to 
the  time  of  his  marriage  to  complainant,  defendant  stated  that 
**  physically,  spiritually,  bodily  and  morally  they  were  married, 
rituaily  they  would  be  married  very  soon."  The  court  erroneouslv 
refused  to  charge  the  jury  that  if  these  words  were  employed,  still 
"  if  they  find  that  they  were  used  at  a  time  and  under  such  circum- 
stances as  to  indicate  that  they  were  not  intended  by  the  defendant 
as  an  assertion  that  he  had  had  sexual  intercourse  with  the  prosecutrix, 
that  they  cannot  then  consider  such  testimony  as  being  corroborating 
evidence  of  the  act  of  sexual  intercourse."  la. 

10.  Motor  vehicles  —  Violation  of  statute  requiring  person  who  injures 
the  person  or  property  of  another  in  operating  an  automobile  to  give  his 
name  and  other  facts  to  the  injured  person  or  a  designated  officer  — 
Evidence  —  Res  gestce  —  When  declaration  of  injured  person  admissible 
in  evidence  upon  trial  of  defendant  indicted  for  violation  of  said  statute. 
The  legislature  has  directed  that  an  appellate  court,  in  a  criminal  case, 
shall  give  judgment  without  regard  to .  technical  errors  or  defects 
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or  exceptions  which  do  not  affect  the  substantial  rights  of  the  parties 
(Code  Grim.  Pro.  §  542),  and  where  the  jury,  upon  the  trial  of  a 
aefendant  indicted  for  a  crime,  if  governed  by  the  rule  of  reason  as 
laid  down  by  the  trial  judge  and  guided  by  the  hght  of  human  experi- 
ence in  determining  the  facts,  could  not  have  rendered  a  verdict  other 
than  a  verdict  for  conviction,  because  the  defendant's  own  testimony, 
taken  in  connection  with  the  conceded  and  uncontradicted  facts, 
required  such  result,  the  admission  in  evidence  of  a  declaration  of  a 
person  injured  by  the  unlawftd  act  of  defendant  does  not  affect  the 
substantial  rights  of  the  defendant.  Where  upon  the  trial  of  a  defend- 
ant who,  in  violation  of  the  Highway  Law  (L.  1909,  ch.  30,  §290, 
subd.  3,  as  amd.  by  L.  1910,  ch.  374)  and  knowing  that  the  automobUe 
which  he  was  operating  had  collided  with  a  wagon  throwing  the  driver 
thereof  to  the  street  and  injuring  him  seriously,  had  nevertheless  gone 
on  without  stopping  and  giving  his  name  and  other  facts  reouired  by 
the  statute  to  the  injured  person  or  to  any  police,  or  other,  officer,  the 

1'udgment  of  conviction  should  not  be  reversed  because  a  witness,  who 
Lad  heard  the  sound  of  the  collision  and  was  looking  out  of  the  window 
when  defendant  drove  away,  and  saw  the  injured  man  crawling  to  the 
sidewalk  and  heard  him  call  for  help  and  a  doctor,  was  permitted  to 
state  what  he  said.  The  evidence  was  admissible  because  it  was  a 
P0>rt  of  the  res  gestce;  the  declaration  was  spontaneous  and  natural  and 
the  circumstances  exclude  the  idea  of  fabrication.  People  v. 
Curtis.  519 

Compensation  of  attorney  on  appeal  from  judgment  of  death. 
See  Attorneys. 

DAMAGES. 

When  excess  charge  by  carrier  above  reasonable  rate  not  true 
measure  of  damages  sustained  by  exaction. 

>  See  Carriers,  4.  -^ 

Measure  of  damages  in  action  for  breach  of  contract  to  furnish 
motion  picture  films. 

See  Contract,  IS, 

Compensatorjr  damages  only  may  be  recovered  in  action  by  parent ' 
for  loss  of  services  of  child. 

See  Parent  and  Child,  4. 

Measure  of  damages  in  action  for  conversion  of  stocks. 
See  Pledge,  2. 

DEATH. 

Presumption  of  death  arising  from  absence. 

See  Insurance,  7-9. 

DEBTOR  AND  CREDITOR. 

See  Irving  National  Bank  v.  Gray  (Mem.),  627;  Fisher  v.  Johnson 
(Mem.),  691. 

DECEDENT'S  ESTATE. 

See  Vase  v.  Conkling  (Mem.),  642. 

Agreement  by  husband  and  wife  to  execute  wills  giving  all  their 
property  to  eacn  other  —  specific  performance. 

See  Contract,  10. 
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Rule  as  to  weight  and  quality  of  evidence  offered  in  support  of 
claims  against  decedent's  estate  —  when  section  829  of  Code  of  Civil 
Procedure  not  applicable. 

See  Evidence^  2. 

Transfer  tax  is  a  lien  upon  appraised  value  of  each  interest 
bequeathed,  not  upon  gross  amount  of  several  bequests  to  any  one 
individual  —  devise  of  real  estate  not  subject  to  lien  for  transfer  tax 
upon  bequest  of  personal  property  to  devisee. 

See  Tax,  1,  2. 

Real  property  —  remainders  —  reversion  —  express  trust  convey- 
ing real  property  to  trustee  to  pay  income  thereof  to  grantor  with 
directions  to  convey  to  grantor's  heirs  upon  his  death  —  when  such 
trust  does  not  tran^orm  the  reversion  to  grantor's  heirs  into  a 
remainder. 

See  Trust,  1. 

Gift  of  remainder  of  residuary  estate  to  a  library  —  consolidation 
of  such  library  with  a  mimicipal  public  library  and  surrender  of  its 
charter  before  termination  of  the  trust  estate  —  legacy  to  library  did 
not  vest  on  death  of  testator  and  library  having  ceased  to  exist  before 
Ufe  estate  terminated,  the  legacy  lapsed  and  became  property  as  to 
which  testator  died  intestate  ana  passed  to  his  heirs  and  next  of  kin. 

See  Trust,  2,  3. 

DECEDENT  ESTATE  LAW. 

Distribution  of  personal  property  of  decedent. 

See  Contract,  10. 

DEEDS. 

Restrictive  covenants  —  when  restrictions  in  deed  as  to  kind  of 
houses  and  use  thereof  to  be  erected  upon  land  conveyed  to  grantee 
run  with  the  land  and  bind  subsequent  purchasers  thereof  —  when  a 
breach  of  such  restrictions  may  be  restrained  by  injunction. 

See  Real  Property. 

DIVIDENDS. 

Stock  pledged  to  secure  payment  therefor  —  when  dividends 
declared  on  stock  are  cash  and  should  be  applied  on  the  indebtedness 

—  sale  of  pledged  stock  with  accumtdated  dividends  thereon  unlawful 

—  rights  and  remedies  of  pledgor. 

See  Pledge,  1,  2. 

DOMESTIC  RELATIONS  LAW. 

Judgment  confessed  in  favor  of  defendant  to  induce  her  to  procure 
a  divorce  from  plaintiff  —  such  judgment  is  against  public  policy  and 
illegal  and  cannot  be  enforced. 

See  Judgmej^t. 

DOWER. 

See  Springsteen  v.  Springsteen  (Mem.),  630. 

EDUCATION  LAW. 

Dissolution  and  consolidation  of  school  districts  —  powers  of  district 
8Ui)erintendent  in  such  matters  under  the  statute  —  provision  of  statute 
permitting  appeals  to  state  commissioner  of  education  constitutional 

48 
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and  valid  and  his  decision  on  appeal  from  an  order  of  oonsolidatdon 

not  open  to  review  in  the  courts. 

See  Schools,  1-4. 

EJECTBIENT. 

See  de  Caumont  v.    R.  C.  Church  of  St,  Louis   (Mem.)f  644; 
Thomas  v.  CoJbalh  (Mem.),  716. 

ELECTION. 

Election  of  remedies  —  Principal  and  agent  —  Sale  of  goods  to  an 
agent  of  an  undisclosed  principal  —  Attempt  to  recover  value  of  goods 
from  agent  after  seller  has  knowledge  of  all  the  facts  of  the  agency.  The 
question  of  election  implies  full  knowledge  of  the  facts  necessary 
to  enable  a  party  to  make  an  intelligent  and  delibwate  choice.  When 
a  person  sells  goods  to  another  who  is  in  fact  an  a^nt  of  an  imdis- 
closed  principal,  he  may  upon  discovery  of  the  principal  resort  to  him 
or  to  the  agent,  at  his  election,  but  if,  after  having  come  to  a  knowledge 
of  all  the  facts,  he  elects  to  hold  the  agent,  he  cannot  afterwards  resort 
to  the  principal.  When  such  creditor  after  all  the  facts  have  become 
known  to  him  obtains  a  judgment  against  the  a^nt,  it  is  an  election  to 
resort  to  the  agent  to  whom  the  credit  was  originally  given  and  is  a 
bar  to  an  action  against  the  prindpad.    Oeorgi  v.  Texas  Company,    410 

ELECTION  LAW. 

Purpose  and  scope  of  section  381  of  Election  Law  —  ordinary  writ 
of  mandamus  authorized  thereby  —  when  affidavit  insufficient  to 
warr&nt  issuance  of  writ  —  court  cannot,  tmder  section  381  of  Election 
Law,  direct  production  of  protested,  void  or  blank  ballots  —  Appellate 
Division  cannot,  under  section  381,  order  judiciiJ  review  of  ballots 
Cast  —  order  of  Appellate  Division  mo(lif3mig  order  is  appealable  of 
right  to  Court  of  Appesds. 

See  Elections,  1-5. 

Order  that  examination  of  ballots,  ui)on  application  under  section 
374  of  Election  Law,  shall  take  place  after  completion  of  canvass, 
proper. 

See  Elections,  6. 

ELECTIONS. 

1.  Purpose  and  scope  of  section  381  of  Election  Law — Ordinary 
writ  of  mandamus  authorized  thereby.  Section  381  of  the  Election  Law 
(Cons.  Laws,  eh.  17)  empowers  the  court,  under  the  requisite  allegations 
in  behalf  of  a  candidate  voted  for  at  an  election  and  sufficient  proof, 
to  require,  through  a  writ  of  mandamus,  the  board  of  canvassers  of  the 
return  of  the  inspectors  of  election,  to  recanvass  and  correct  the 
errors  in  the  original  canvass  of  the  protested,  or  void,  or  blank  ballots. 
The  writ  of  mandamus  so  authorized  is  the  ordinary  writ  and  the 
ordinary  and  estabhshed  rules  and  procedure  are  applicable  to  it. 
Matter  of  Whitman.  1 

2.  When  affidavit  insufficient  to  warrant  issuance  of  writ.  The 
applicant  must,  by  written  and  verified  allegations,  present  to  the 
court  facts  which,  if  true  and  unavoided  by  the  defensive  facts, 
prove  that  he  is  under  a  grievance  or  injury  which  the  writ  would 
remedy  and  that  he  is  entitled  to  that  remedy,  and  the  av^ments 
presenting  those  facts  and  essential  to  the  issuance  of  the  pereniptory 
writ  cannot  be  upon  mere  information  and  belief  of  the  affiant.  Hence 
an  affidavit,  in  a  proceeding  under  this  section,  which  does  not  aver 
that  the  inspectors  of  election  made  an  error  or  omitted  any  duty,  is 
insufficient  to  empower  the  court  to  issue  a  writ  of  mandamus.  Id. 
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3.  Court  cannot^  under  section  381  of  Election  LaWj  direct  production 
of  protested,  void  or  blank  ballots.  Section  381  of  the  Election  Law 
autnorizes  exclusively  the  apphcation  for  the  writ,  and  the  order  for 
and  its  issuance  in  accordance  with  the  established  rules  relating  to 
that  remedy.  It  does  not  contain  any  provision  empowering  the  court 
to  order  the  custodian  of  the  protesteci,  void  or  blank  ballots  to  produce 
those  ballots  to  the  court  for  any  purpose.  And  the  court  cannot  bv 
the  effect  of  any  of  its  provisions  durect  the  production  of  them.        Id. 

4.  Appellate  Division  cannot,  under  section  381,  order  judicial  review 
of  ballots  cast.  No  provision  of  section  381  empK)wers  the  Appellate 
Division  to  institute  or  order,  as  a  proceeding,  "  a  judicial  review  of  the 
ballots  cast,''  or  to  order  the  Special  Term  to  enter  upon  and  conduct 
such  a  review  or,  in  the  first  mstance,  to  order  the  Special  Term  to 
inspect  or  investigate  the  ballots  or  to  order  the  custodian  of  the 
ballots  to  produce  them  before  the  Special  Term,  nor  can  the  pro- 
visions of  section  374  be  made  the  basis  of  such  an  order  where  the 
proceeding  was  expressly  and  concededly  commenced,  and  from  the 
oeginning  has  been  opposed,  tmder  section  381.  Id, 

5.  Order  of  Appellate  Division  modifying  order  is  ajfpealable  of  right 
to  Court  of  Appeals,  The  order  of  tne  Appellate  Division  is  one  of 
modification  (Code  Civ.  Pro.  §  190,  subd.  1)  and  also  institutes  a 
proceeding  distinct,  independent  and  'involving  no  further  or  future 
order;  hence,  an  appeal  may,  of  right,  be  taken  to  this  court.  Id, 

6.  Order  thai  examination  of  ballots,  upon  application  under  section 
374  of  Election  Law,  shall  take  place  after  completion  of  canvass,  proper. 
Upon  an  apphcation,  under  section  374  of  the  Election  Law  (Cons. 
Laws,  ch.  17),  for  an  order  permitting  examination  of  ballots  cast  at 
a  general  election  and  fixing  the  time  therefor,  the  court  may  properly 
consider  facts  relating  to  the  canvass  of  the  vote  and  determine  that 
it  is  proper,  under  the  circumstances,  that  the  examination  should 
not  take  place  tmtil  after  the  canvass  of  all  votes  is  completed.  Matter 
of  Whitman.  21 

EQUITY. 

PubUc  service  conwration  may  maintain  action  in  equity  to  restrain 
enforcement  of  confiscatory  rates. 

See  Gab  and  Electricity,  1-3. 

ESTATES. 

Agreement  by  husband  and  wife  to  execute  wills  giving  all  their 
proi)erty  to  each  other  —  specific  performance. 

See  Contract,  10. 

Transfer  tax  is  a  hen  upon  appraised  value  of  each  interest 
bequeathed,  not  upon  gross  amotmt  of  several  bequests  to  any  one 
inoividual  —  devise  of  real  estate  not  subject  to  hen  for  transfer  tax 
upon  bequest  of  personal  property  to  devisee. 

See  Tax,  1,  2. 

Real  property  —  remainders  —  reversion  —  express  trust  conveying 
real  property  to  trustee  to  pay  income  thereof  to  grantor  with  directions 
to  convey  to  grantor's  heirs  upon  his  death  —  when  such  trust  does  not 
transform  the  reversion  to  grantor's  heirs  into  a  remainder. 

See  Trusts,  1. 

Gift  of  remainder  of  residuary  estate  to  a  hbrary  —  consohdation 
of  such  library  with  a  municipal  pubHc  hbrary  and  surrender  of  its 
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charter  before  termination  of  the  trust  estate  —  leg:acy  to  library  did 
did  vest  on  death  of  testator  and  library  having:  ceased  to  exist  before 
life  estate  terminated,  the  legacv  lapsed  and  became  property  aa  to 
which  testator  died  intestate  and  passed  to  his  heirs  and  next  <^  kin. 

See  Trust,  2,  3. 

EVIDENCE . 

1.  When  error  to  exclude  evidence  tending  to  show  breach  of  warranty. 
Where  in  an  action  to  recover  for  goods  sold  the  answer  sets  up  a 
counterclaim  alleging  breach  of  warranty  and  the  reply  does  not 
deny  that  there  was  such  a  warranty  it  is  error  to  exclude  evidence 
which  tended  to  show  that  the  articles  furnished  were  not  fit  and 
proper  for  the  purposes  intended.  Putnam  v.  Interior  Metal  Manfg. 
Co.  37 

2.  Rule  as  to  weight  and  quality  of  evidence  offered  in  support  of  claim 
aaainst  decedent*8  estate.  In  applying  the  rule  and  test  thiftt  the 
plaintiff  must  establish  his  claim  by  a  fair  preponderance  of  evidence. 
It  very  likely  will  and  should  occur  that  tne  triers  of  fact  will  more 
carefully  and  critically  scrutinize  evidence  offered  against  a  dead 
person *s  estate  for  the  purpose  of  deciding  whether  it  does  furnish  the 
necessary  weight  and  preponderance,  than  would  be  done  if  the 
testimony  was  offered  against  one  who  was  alive  to  contradict  it,  but 
the  general  rule  as  to  weight  and  quality  of  evidence  is  no  different  in 
one  case  than  in  the  other.     Ward  v.  if.  Y.  Life  Ins.  Co.  314 
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3.  Section  829  of  Code  of  Civil  Procedure  not  applicable  to  case  where 
rty  claims  property  from  third  person  which  never  belonged  to  deceased, 
hen  section  829  of  the  Code  of  Civil  Procedure  speaks  of  deriving  title 

or  interest  from,  through  or  under  a  deceased  person  it  contemplates 
property  or  an  interest  which  belonged  to  the  deceased  in  his  lifetime 
and  the  title  to  which  has  passed  by  assignment  or  otherwise  through 
him  to  the  partv  who  is  protected  by  the  section.  These  authorities 
do  not  contemplate  a  case  where  a  party  claims  property  from  a  third 
person  which  never  belonged  to  the  deceased  and  which  in  fact  did 
not  come  into  existence  until  his  death.  Id. 

4.  When  claimant  to  insurance  money  cannot  he  said  to  be  claiming 
*^from,  through  or  under  "  the  insured.  A  person  claiming  money 
directly  from  an  insurance  company  by  virtue  of  a  designation  under  a 
policy  cannot  be  said  to  be  clainung  **  from,  through  or  under  "  the 
msiired  in  said  policy  even  though  the  latter  has  made  the  designa- 
tion. Id. 

5.  Inadeqttacy  of  evidence  to  sustain  claim  of  oral  assignment  of 
insurance  policy.  Plaintiff  claims  an  oral  assignment  of  an  insurance 
policy  which  was  issued  to  her  deceased  husband  ui)on  his  life  payable 
to  his  personal  representative  or  assigns.  His  sons  were  designated 
by  him  and  recogmzed  by  the  insurance  company  as  beneficiaries  under 
the  policy.  The  wife  claims  the  proceeds  of  the  policy  imder  an 
equitable  parol  assignment  for  value  antedating  the  desi^ation  of  the 
sons  as  beneficiaries.  The  testimony  relied  ui>on  by  plaintiff  is  to  the 
effect  that  the  insured  said  he  had  assigned  to  her  his  life  insurance 
or  bis  life  insurance  policies,  and  she  says  that  on  the  strength  of  these 
statements  she  from  time  to  time  loaned  him  various  sums  of  money, 
reaching  in  the  ap^gregate  a  considerable  amount.  The  insiued  never 
executed  any  written  assignment  and  never  delivered  to  her  or  sur- 
rendered control  over  the  policy.  Held,  that  she  failed  as  matter 
of  law  to  produce  evidence  which  wotdd  have  permitted  the  court 
to  find  that  an  assignment  had  been  made.  Id. 
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6.  Distinction  bettveen  insufficient  evidence  and  unsati^actory  evidence. 
There  is  a  distinotioii  between  insufficient  evidence  and  unsatisfactory 
evidence.  The  statement  that  "  insufficient  evidence  is«  in  the  eye 
of  the  law,  no  evidence/'  merely  means  insufficient  in  law,  not 
insufficient  to  the  mind  of  one  trier  of  fact  with  whom  others  may 
with  reason  differ.  If  any  legitimate  conclusion  can  reasonably  be 
drawn  from  the  evidence  it  should  not  be  wholly  rejected  by  the 
court.  The  jurjr  should  pass  upon  it  and  if  the  trial  judge  or  the 
Appellate  Division  is  not  satisfied  with  the  soundness  of  the  con- 
clusions reached,  the  verdict  should  be  set  aside  and  a  new  trial 
ordered.    Queeney  v.  Willi.  374 

7.  When  evidence  of  negligence  of  landlord  sufficient  to  make  a  case  for 
the  jury.  Actions  by  tenants  against  their  landlord  for  negligently 
fulin^  to  protect  water  pipes  under  his  control  from  frost  whereby 
the  pipes  burst  and  water  fell  through  the  ceiling  bringing  the  plaster 
down  with  it  injuring  plaintiff  and  causing  conditions  for  wm(^  damages 
are  sought.  .  Ui)on  the  evidence  the  landlord  had  sufficient  notice  of  the 
defective  condition  of  the  water  pipes  to  make  a  case  for  the  jury  to  pass 
upon  and  plaintiff's  complaints  should  not  have  been  dismissed.    Id, 

8.  Elements  of  damage  not  alleged  in  comj^laint  may  not  be  considered. 
The  bodily  injuries  sustained  by  plaintiff  m  one  of  the  actions  as  the 
immediate  ^sult  of  beins;  struck  by  the  falling  plaster  should  not  be 
considered  as  elements  or  damage  under  the  complaint  which  declares 
on  the  injuries  resulting  from  the  dampness  only.  **  Substantial 
justice  between  the  parties  *'  (Code  Civ.  Fix).  §  519)  means  justice  to 
both  parties.  Id. 

9.  When  judgment  is  reversed  on  questions  of  fact  as  well  as  on  the 
law  a  new  trial  must  be  had.  The  orders  of  revei'sal  specify  that  the 
finding  of  the  jury  that  the  defendant  was  guilty  of  negUgence  is 
disapproved  by  the  Appellate  Division.  It  thus  api)ears  that  the 
judgments  were  reversea  on  questions  of  fact  as  well  as  on  the  law. 
A  new  trial  must,  therefore,  be  granted.     (Code  Civ.  Pro.  §  1338.)     Id. 

When  province  of  jury  to  draw  conclusion  from  testimony  of 
experts  —  whether  clerks  m  bank  exercised  care  and  were  reasonably 
prudent  questions  for  jury. 

See  Banks  and  Banking,  1,  3. 

Erroneous  denial  of  motion  to  strike  out  evidence  —  erroneous 
admission  of  expert  evidence. 

See  Contract,  1-3. 

Erroneous  reason  for  receiving  competent  and  admissible  evidence 
not  sufficient  ground  for  reversal  of  judgment  —  when  statements 
made  by  witness  admissible  as  explanatory  of  the  ccmduct  and  acts 
of  the  witness. 

See  Crimes,  6,  7. 

Seduction  —  indictment  for  seduction  under  promise  of  marriage  — 
corroboration  recjuired  to  support  testimony  of  complainant  — 
judgment  of  conviction  reversed  on  ground  that  corroborating  evidence 
IS  insufficient. 

See  Crimes,  8,  9. 

When  declaration  of  injured  person  admissible  as  part  of  the  res 
gestcB. 

See  Crimes,  10. 
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Presumptioii  of  death  arising  from  continuous  absence  of  seven 
years  —  general  rule  and  application  thereof  —  evidence  required  to 
establish  such  presumption. 

See  Insurance,  7-9. 

When  entire  publication  may  be  shown  in  action  for  libeL 
See  Libel,  4. 

FALSI  arrest/ 

Motor  vehicles  —  incorporated  villages  mav  by  ordinance  limit  the 
speed  of  automobiles  and  provide  that  violation  of  ordinance  is  a 
misdemeanor  punishable  by  a  fine  and  imprisonment  if  fine  is  not  paid 
— taction  for  false  arrest  of  person  violating  such  an  ordinance  cannot 
be  maintained. 

See  Villages. 

FALSE  REPRESENTATIONS. 

Execution  of  written  contract  purporting  to  be  same  as  oral  contract 
previously  agreed  upon  by  parties  but  guaranty  of  which  was  omitted 
m  written  contract  —  party  induced  to  sign  such  contract  by  false 
statements  of  contents  thereof  by  other  party  —  action  for  breach  of 
warranty  of  oral  contract  —  when  such  action  can  be  maintained  and 
damages  recovered. 

See  Contract,  6. 

FIREBIEN. 

New  York  (city  of)  —  when  officers  and  men  of  fire  department  not 
exempyb  from  limitations  in  respect  of  speed  —  action  against  fire 
commissioner  for  injuries  from  automobile  in  which  he  was  being 
dri-scen  by  fireman  —  commissioner  not  exonerated  as  of  course. 

See  Negugence,  1,  2. 

FOOD. 

1.  Implied  warranty  cm  to  wholesomeness  —  Action  may  he  maintained 
for  breach  —  When  such  implied  warranty  exists.  Under  section  96 
of  the  Personal  Property  Law  (Cons.  Laws,  ch.  41)  there  is  no  impUed 
warranty  of  fitness  in  a  sale  of  food  unless  the  buyer  expressly  or  by 
implication  acquaints  the  seller  with  the  purpose  of  the  purchase  and 
it  appears  that  the  buyer  relies  on  the  seller's  skill  or  judgment..  This 
section  applies  to  all  sales,  including  sales  of  food,  and  any  rules  hitherto 
applied  inconsistent  with  it  are  alK>lished.  If,  however,  the  buyer  has 
examined  the  goods  there  is  no  warranty  as  to  defects  which  he  should 
have  discovered.  The  burden  of  showing  that  he  has  made  known  his 
purpose  and  that  he  has  relied  upon  the  seller  is  on  him  who  claims  the 
existence  of  the  implied  warranty.  The  mere  purchase  by  a  customer 
from  a  retail  dealer  in  foods,  however,  of  an  article  ordinarily  used  for 
human  consumption,  by  implication,  makes  known  to  the  vendor  the 
purpose  for  which  the  article  is  required  and,  where  the  buyer  may 
assume  that  the  seller  has  the  opportunity  to  examine  the  article  sold, 
such  a  purchase,  unexplained,  is  conclusive  evidence  of  reliance  on  the 
seller's  skill  and  judgment.     Rinaldi  v.  Mohican  Co,  70 

2.  When  inaccwraie  charge  harmless.  In  an  action,  therefore,  to 
recover  damages  for  sickness  caused  by  eating  xmwholesome  meat 
purchased  by  plaintiff  from  defendant,  where  all  that  appears  is  the 
ordinary  transaction  between  dealer  and  customer,  a  cnarge  to  the 
jury  that  on  every  sale  of  food  by  a  dealer  for  immediate  human 
consumption  there  is  an  imphed  warranty  of  its  wholesomeness, 
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while  inaccurate,  is  harmless,  since  if  it  does  not  appear  that  the 
buyer  has  examined  the  goods  or,  having  examined  them,  has  failed 
to  discover  defects  which  he  should  have  found,  such  an  implied 
warranty  exists.  Id, 

See  Maxwell  v.  Marsh  (Mem.),  637. 

FORECLOSXTRE. 

See  Hamilton  Tr^^t  Co.  v.  Flynn  (Mem.),  620;  OUnwre  v.  Shuttle- 
worth  (Mem.),  626;  Greene  v.  Greene  (Mem.),  660;  Wood- 
Harmon  Warranty  Corp.  v.  Plandome  Constr.  Co.  (Mem.), 
689;  Huggina  Lumber  Co.  v.  Phelps  (Mem.),  703. 

FOREIGN  LAWS. 

Foreign  laws  are  facts  which  must  be  proved  but  their  construction 
and  effect  are  questions  for  the  court  —  when  law  of  foreign  state 
may  be  question  for  the  jury. 

See  Pleading,  5,  6. 

FRAUD. 

False  promise  made  with  intent  to  break  same  —  action  by  members 
of  law  firm  to  recover  money  embezzled  by  their  junior  partner  and 
lost  in  stock  speculations,  on  margins,  in  a  branch  office  of  defendants 
conducted  and  managed  by  their  agent  —  when  defendants  not  bound 
by  false  statements  and  by  acts  of  their  agent  in  concealing  specula- 
tions of  the  junior  partner  —  when  evidence  insufficient  to  show 
authorit:^  of  defendants'  agent  in  acts  complained  of  or  that  acts 
were  ratified  by  defendants  —  proximate  cause  —  deceit  followed  by 
negligence  not  the  immjediate  cause  of  loss. 

See  Principal  and  Agent,  3-5. 

GAS  AND  ELECTRICITY. 

1.  Gas  companies  —  Inadequate  and  confiscatory  rates  fixed  by  statute 
—  Power  of  courts  to  regulate  rates  —  Aggrieved  party  may  maintain 
action  in  equity  to  restrain  enforcement  of  confiscatory  rates  —  Sufficiency 
of  pleading.  The  legislature  enacted  a  statute  which  fixed  the  maxi- 
mum charge  for  illuminating  gas  in  the  city  of  Albany  at  one  dollar 
per  thousand  cubic  feet  (L.  1907,  ch.  227).  The  plaintiff  in  its 
complaint  herein  asserts  that  changed  conditions  have  made  those 
charges  inadequate,  and  that  to  compel  adherence  to  the  statute 
is  to  confiscate  its  property.  It  further  alleges  that  during  the  year 
1917  and  the  first  six  months  of  1918  there  was  a  large  deficit  owing 
to  the  decrease  in  net  earnings;  that  the  deficit  is  increasing  ana 
likely  to  increase  further;  that  the  cost  of  material  and  of  labor  has 
risen  with  the  war,  and  that  there  is  no  prospect  of  any  decrease 
therein;  and  that  if  these  conditions  continue,  the  deficit  for  1918 
and  also  for  1919  will  be  such  as  that  the  rate  will  be  confiscatory. 
Judgment  is  demanded  that  the  defendants  be  restrained  from  com- 
pelling the  plaintiff  to  adhere  to  the  statutory  maximum.  To  that 
complaint  the  public  service  commission  demurred,  and  the  Appellate 
Division  affirmed  an  order  sustaining  the  demurrer  and  allowed  an 
appeal  to  this  court.  Held,  that  the  rates  of  public  service  corporations 
ought  not  to  be  so  reduced  b^  statute  as  to  preclude  a  fair  return, 
and  that  reduction  below  this  is  confiscation.  Into  every  statute 
of  this  kind  is  to  be  read  the  implied  condition  that  the  rates  shall 
remain  in  force  at  such  times  ana  at  such  only  as  their  enforcement 
will  not  work  denial  of  the  right  to  a  fair  return.  Any  party  aggrieved 
may  invoke  the  iudgment  of  the  courts  to  restrain  tne  enforcement 
of  statutes  which  have  become  confiscatory.     Held,  further,   that 
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considered  as  a  pleading  and  accepting  it  with  all  its  reasonable 
inferences,  unexplained  and  undenieo,  the  allegations  of  the  complaint 
make  out  a  prima  facie  case  of  the  denial  of  a  just  return.  Municipal 
Gaa  Co.  v.  Pvblic  Service  Comm,  89 

2.  Statement  of  cause  of  action  does  not  involve  disclosure  of  earnings 
from  sales  of  electricity.  The  plaintiff  sells  electric  current  as  wdl 
as  gas.  At  the  outset  its  charter  confined  it  to  the  manufacture  and 
sale  of  gas.  The  manufacture  and  sale  of  electric  current  was  added 
at  a  later  date  by  separate  act,  and  the  complaint  alleges  that  the 
gas  and  electric  operations  of  plaintiff  have  been  and  now  are  con- 
ducted as  distinct  and  separate  departments.  Held,  that  under  these 
and  other  acts,  neither  business  is  an  incident  of  the  other,  nor  has  any 
relation  to  the-  other.  Hence,  the  statement  of  a  cause  of  action  does 
not  involve  the  disclosure  of  the  earnings  from  sales  of  electricity.    Id. 

3.  Action  in  equity  jyroper  to  avoid  multiplicity  of  actions.  ^  There 
is  by  resort  to  this  action  in  equity  the  avoidance  of  multiplicitv  of 
actions,  the  saving  of  waste  and  fnction,  the  opportunity  to  analyze 
accounts  so  complex  as  to  be  unintelligible  to  juries,  and  protection 
against  penalties  and  losses.  The  plaintiff's  business  is  menaced  and 
there  is  no  adequate  remedy  at  law,  and  equity,  therefore,  properly 
intervenes  to  save  it  from  impairment  in  a  single  comprehensive 
action.  Id. 

4.  Public  service  commission  —  South  Glens  Falls  {village  of)  — 
Contract  of  gas  company  to  furnish  gas  to  inhabitants  of  municipality 
at  fixed  rate  for  term  of  years  —  Increase  of  such  rales  by  company  on 
the  ground  that  they  have  become  insufficient  and  confiscatory  owing  to 
increased  cost  of  production —  Power  of  pvblic  service  commission  to 
regulate  such  rates.  There  is  a  distinction  between  a  contract  made 
by  a  gas  company  to  furnish  a  mimicipality  itself  with  light  and  the 
terms  and  conditions  upon  which  a  municipality  grants  a  franchise 
to  fiunish  gas  to  its  inhtwitarUs.  In  the  first  mstance  the  airangement 
may  be  a  contract  pure  and  simple  protected  by  the  Constitution  both 
federal  and  state  from  subsequent  abrogation  even  by  the  l^slature 
unless  such  power  be  reserved.  But  the  regulations  regarding  rates 
which  municipalities  may  impose  in  granting  licenses  or  permission 
to  use  its  streets  by  public  service  corporations  cannot  be  said  to 
form  contracts  beyond  the  inherent  police  power  of  the  legislature  to 
modify  for  the  public  welfare.  In  September  of  1900  the  village 
of  South  Qlens  Falls  granted  to  the  defendant  company  the  right 
and  power  to  use  the  streets  within  the  viUafee  for  the  purpose  of 
maintaining  pipes  and  necessary  feeders  for  lighting,  fuel  and  other 
pm*pK)ses  for  which  gas  may  be  used,  for  the  term  of  fifty  years  to  be 
furnished  at  a  certain  limited  compensation.  In  August  of  1917 
the  gas  company  increased  its  rate.  Thereupon  the  village  made 
complaint  under  section  71  of  the  F^iblic  Service  Commissions  Law 
(Cons.  Laws,  ch.  48)  asking  the  commission  for  the  second  district 
to  investigate  the  case  and  prohibit  and  restrain  the  gas  compamr 
from  raising  its  rate  above  that  originally  fixed  by  its  license.  It 
appeared  that  the  cost  of  furnishing  gas  had  dunng  the  past  few 
years  very  largely  increased.  The  only  question  presented  was 
whether  the  franchise  is  such  a  binding  contract  that  it  could  not  be 
abrogated  in  any  way  by  the  gas  company  or  by  the  public  service 
commission.  The  latter  body  determined  that  it  had  power  to 
regulate  the  rate  to  be  charged  for  gas  irrespective  of  the  franchise 
and  dismissed  the  complaint.  The  Appellate  Division  reversed  the 
order  of  the  commission  and  decided  in  effect  that  the  public  service 
commission  had  no  power  over  the  matter  and  granted  the  demand 
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of  the  yillag:e  that  the  oompany  should  be  prohibited  from  charging 
more  than  the  rate  fixed  m  1900.  Hdd,  first,  that  the  legislature 
under  the  circumstances  mentioned  has  the  power  to  regulate  the 
price  of  gas;  second,  that  it  has  conferred  that  power  on  the  public 
service  commission.  (Pub.  Serv.  Com.  L.  §  66,  subd.  5;  §  72.) 
People  ex  rel,  ViL  of  South  Glens  Falls  v.  Public  Service  Comm.        216 

6.  Transportation  of  ncUural  gas  by  pipe  lines,  from  another  state 
to  this,  is  interstate  commerce.  The  transportation  of  oil  or  gas  from 
state  to  state  through  the  medium  of  pipe  lines  to  be  delivered  by 
the  seller  in  one  state  to  the  buyer  in  another  is  interstate  commerce, 
and  subject  to  the  power  of  the  nation.  Interstate  commerce  does 
not  end  until  the  subject-matter  of  the  sale  has  been  broken  up  or 
redistributed  or  absorbed  in  the  common  mass  of  property  within 
the  state,  and  where  there  is  no  break  in  the  continmty  of  the  trans- 
mission of  natural  gas  from  the  pumping  station  in  one  state  to  home 
and  office  and  factory  in  a  city  in  another  state,  such  transactions 
have  the  unity  and  directness  of  interstate  commerce.  Matter  of 
Pennsylvania  Gas  Co.  v.  Public  Service  Comm.  397 

6.  Within  police  power  of  state  to  impose  rec^onable  regulations  upon 
business  of  corporation  transporting  natural  gas  by  pipe  lines  into  this 
state.  A  corporation  transporting  natural  gas  by  pipe  lines  from  one 
state  to  anotner  is  a  public  service  corporation  and  its  rates  are  subject 
to  regulation  by  some  agency  of  government,  and  where  gas  and  water 
companies  are  expressly  excepted  from  the  act  of  Congress  (Act  to 
Regulate  Commerce,  as  amended  June  29,  1906,  ch.  3591,  and  June 
18,  1910,  ch'.  309)  regulating  interstate  commerce,  there  is  no  implied 
exclusion  of  the  police  i)ower  of  the  state  to  impose  reasonable  reg:ula- 
tions  upon  the  business  of  such  public  service  corporation,  although 
interstate  in  character.  Id. 

7.  Price  at  which  gas  is  sold  loithin  state  subject  to  regulation  by 
public  service  commission.  Where  a  company  engaged  in  the  trans- 
portation of  natural  gas  by  pipe  fines  from  another  state  to  a  city 
in  this  state  occupies  the  streets  of  that  city  with  its  gas  mains  it 
is  within  the  purview  of  the  statute  (PubUc  Service  Commissions 
Law,  §  65;  Cons.  Laws,  ch.  48)  providing  that  aU  charges  made  or 
demanded  by  pubfic  service  corporations  for  gas  or  electricity  shall 
be  just  and  reasonable  and  not  more  than  aUowed  by  law  or  by  order 
of  the  commission  having  jurisdiction.  Hence  a  writ  of  prohibition 
wiU  not  fie  against  a  pubfic  service  commission  to  prevent  it  from 
considering  whether  Certain  rates  sought  to  be  put  in  operation  by 
such  a  pipe  fine  are  exorbitant.  Id. 

GENERAL  CONSTRUCTION  LAW. 

Requirement  that  lien  Law  be  construed  as  continuation  of  prior 
law. 

See  Liens,  1. 

GUARANTY. 

See  Climax  Road  Machine  Co,  v.  Allen  (Mem.),  684. 

HABEAS  CORPUS. 

See  People  ex  rel.  Collins  v.  Trombly  (Mem.)»  675. 

Writ  to  inqidre  into  the  detention  of  one  imprisoned,  or  held  in 
custody,  for  a  crime,  is  a  civfi,  not  a  criminal,  process,  a  special 
proceeding  to  enforce  a  civil  right  —  appeal  from  order  dismissing 
a  writ  not  appeidable  as  involving  a  constitutional  question. 

See  Appeal,  4. 


762  INDEX. 

mOHWAY  LAW. 

Violation  of  statute  reqiiiring  person  who  injures  the  pmon  or 
property  of  another  in  operating  an  automobile  to  give  his  name 
and  other  facts  to  the  injured  person  or  a  designated  officer  —  evi- 
dence—  res  gestcB  —  when  declaration  of  injured  person  admissible 
in  evidence  upon  trial  of  defendant  indicted  for  violation  of  said 
statute. 

See  Crimes,  10. 

Incorporated  village  may  limit  speed  of  automobile. 
See  Villages. 

HUSBAND  AND  WIFE. 

Execution  of  will  by  each  giving  all  pronerty  to  the  other  under 
an  agreement  that  survivor  ^ould  by  will  distribute  the  property 
among  the  next  of  kin  of  both  —  when  the  wife,  who  survived  her 
husband,  failed  to  comply  with  the  agreement,  the  next  of  kin  oi 
her  husband  can  maintam  an  action  for  the  specific  i>erformanoe 
of  the  contract. 

See  Contra  CT,  10. 

Public  policy  —  judgment  confessed  in  favor  of  defendant  to  induce 
her  to  procure  a  divorce  from  plaintiff  is  against  public  policy  and 
illegal  and  cannot  be  enforced. 

See  Judgment. 

INJUNCTION. 

See  Kilmer  v.  Dr.  Kilmer  &  Co,  (Mem.),  705. 

When  breach  of  covenant  in  deed  may  be  restrained  by  injunction. 
See  Real  Property. 

INSXTRANCE. 

1.  Accident  —  Standard  provisions  of  policy  not  whole  contract.  The 
standard  provisions  for  accident  insurance  policies  contained  in  section 
107  of  the  Insurance  Law  (Cons.  Laws,  en.  28)  are  to  be  contained 
in  every  such  contract  of  insurance,  but  they  form  simply  a  part, 
not  the  whole  thereof.  Hopkins  v.  Connecticut  Gent.  Life  Ins. 
Co,  76 

2.  Rider  part  of  policy  and  should  be  filed  with  Superintendent  of 
Insurance  —  Effect  of  failure  to  file,  A  nder  to  a  pohey  of  accident 
insurance  is  a  part  thereof  and,  therefore,  within  tne  requirement  of 
the  statute  (L.  1913,  eh.  155,  §  107,  subd.  a)  that  no  policy  shall  be 
issued  until  a  copy  of  its  form  shall  have  been  filed  with  the  superin- 
tendent of  the  insurance  department.  Failure  to  file  a  rider,  however, 
does  not  invahdate  the  policy,  but  whenever  its  provisions  conflict 
with  subdivision  i  of  section  107  the  latter  is  to  govern  the  rights 
of  the  parties.  Id, 

3.  Rider  which  does  not  contradict  or  vary  standard  provisions  valid 
A  rider  to  a  policy  of  accident  insurance,  by  which  the  insured  agreed 
that  the  policy  should  not  cover  any  loss  caused  directly  or  indirectly 
by  any  act  of  any  of  the  belligerent  nations  engaged  m  the  present 
European  war,  does  not  conflict  with  or  vary  any  of  the  provisions 
of  section  107  of  the  Insurance  Law  and  is  valid  and  binding  upon 
the  insured,  subject  only  to  construction  as  provided  by  that  section, 
notwithstanding  that  it  had  not  been  filed  with  the  superintendent 
of  insurance. 
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4.  Classification  of  risks.  A  suggestion  that  the  rider  changes  the 
classification  of  risks  cannot  be  sustained  since  such  classification, 
in  accident  insurance  policies,  relates  only  to  the  occupation  of  the 
applicant.  Id. 

5.  Provision  that  change  in  policy  must  be  approved  by  officer  of 
company  is  for  benefit  of  insurer.  The  provision  in  the  policy  that 
no  change  therein  shall  be  valid  unless  approved  by  the  executive 
officer  of  the  insurer  is  for  the  benefit  of  the  insurer  and  may  be  and 
in  this  case  was  waived  by  it.  Furthermore,  the  policy  was  not 
changed  where,  at  its  inception,  it  included  the  rider.  Id. 

6.  When  provision  that  clause  reducing  indemnity  must  be  vrirUed 
in  bold-face  type  not  applicable  to  rider.  An  objection  that  unaer  the 
statute  it  is  provided  that  no  policy  shall  be  issued  unless  such  portion 
of  the  policy  as  piuTports  by  reason  of  the  circumstances  under  which 
a  loss  IS  incurred  to  reduce  any  indemnity  promised  therein  to  an 
amount  less  than  that  provided  for  the  same  loss  occurring  under 
ordinary  circmnstances,  shall  be  printed  in  bold-face  type  and  that 
the  rider  comes  within  this  clause  and  is  not  printed  in  bold-face 
type  cannot  be  sustained.  It  speaks  of  a  case  m  which  the  policy 
does  not  apply  and  is  simply  a  limitation  of  the  risk.  The  rider  in 
CLuestion  does  not  in  any  sense  reduce  an  indemnity  provided  for 
in  the  policy,  hence  does  not  come  within  the  clause  requiring  a  rider 
to  be  printed  in  bold-face  type.  Id. 

7.  Presumption  of  death  arising  from  continuous  absence  of  seven 
years  —  General  rule  and  application  thereof  —  Evidence  required  to 
establish  such  presumption.  While  it  is  a  general  presumption  in 
law  that  a  person  who  has  been  continuously  absent  from  his  home 
or  place  of  residence,  and  unheard  from,  or  of,  by  those  who,  if  he 
had  been  alive,  would  naturally  have  heard  of  him,  through  the  period 
of  seven  ^ears,  is  dead,  the  burden  of  establishing  the  facts  which 
may,  within  reason,  give  rise  to  the  presumption  is  upon  the  person 
invoking  it.  He  must  prove  more  than  the  mere  fact  of  absence 
during  tne  period,  and  must  produce  evidence  to  justify  the  inference 
that  the  death  of  the  absentee  is  the  probable  reason  why  nothing 
is  known  about  him.  The  proof  should  remove  the  reasonable  proba- 
bility of  his  being  alive  at  tne  time.     Bviler  v.  Mut.  L.  Ins.  Co.      197 

8.  When  question  of  presumntion  of  death  one  of  law.  Whether  or 
not  the  presumption  of  deatn  arises  from  the  evidence  is  almost 
always,  of  necessity,  a  question  for  the  jury.  Whenever,  however, 
the  evidence  is  without  contradiction  and  incapable,  whether  without 
or  with  contradiction,  of  creating,  in  reasonable  minds,  conflicting 
inferences,  the  question  is  one  of  law  for  the  trial  justice  to  decide.    Id. 

• 

9.  Inadequacy  of  evidence  to  sustain  presumption  of  death.  Where 
in  an  action  brought  by  the  beneficiary  of  a  policy  of  life  insurance, 
who  is  the  mother  of  the  insured,  the  plaintiff  offered  no  direct  evidence 
of  his  death,  relying  upon  the  presumption  of  death  arising  from  his 
absence,  unheard  oi,  during  more  than  seven  years,  and  the  uncon- 
flicting  evidence  produced  by  plaintiff  shows  that  the  alleged  decedent 
had  tne  definite  and  fixed  intention  of  not  retxirning  to*  the  home 
of  his  parents  but  had  formed  the  purpose  of  seeking  elsewhere  the 
opportunity  and  location  satisfactory  to  him  and  conducive  to  the 
acquisition  of  money,  and  none  of  the  communications  to  his  parents 
and  other  facts  justify  the  inference  that  death  is  the  probable  reason 
why  nothing  has  been  heard  from,  or  of,  him  for  seven  years,  the 
evidence  does  not  uphold  the  presumption  of  death  and  a  judgment 
for  plaintiff  entered  upon  the  verdict  of  a  jury  cannot  be  sustained.     Id. 
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10.  False  statements  in  application  for  policy.  The  provision  of 
the  Insurance  Law  (Cons.  Laws,  ch.  2^,  §  107,  as  amd.  by  L.  1913, 
ch.  155)  that  the  falsity  of  any  statement  in  the  application  shall 
not  bar  a  recovery  unless  made  with  intent  to  deceive  applies  only 
to  policies  issued  alter  January  1,  1914.  Baumann  v.  Preferred  Ace, 
Ins.  Co.  480 

11.  AnntLol  receipt  not  a  reissue  of  policy.  An  annual  receipt  issued 
by  the  company  to  the  insured  on  the  policy  issued  to  hmi  at  an 
earlier  dato  for  a  period  of  twelve  months,  with  the  privilege  of 
annual  renewals,  is  not  in  effect  a  reissue  of  the  poUcy  so  as  to  bring 
it  within  the  meaning  and  operation  of  section  107  of  the  Insurance 
Law,  as  amended  in  1913.  Id. 

12.  Provision  of  section  58  of  Insurance  Law  that  policy  shall  contain 
entire  contract  not  applicable  to  accident  insurance.  The  provision 
of  section  58  of  the  Insurance  Law  that  every  policy  of  insurance 
issued  or  dehvered  "  on  or  after  January  1,  1907,  by  any  life  insurance 
corporation  shall  contain  the  entire  contract  between  the  parties 
*  *  *  and  all  statements  purporting  to  be  made  by  the  insured 
shall  in  the  absence  of  fraud  be  deemed  representations  and  not 
warranties,*'  is  by  its  exi>ress  words  limited  to  policies  issued  /*  by 
any  life  insurance  corporation,"  and  has  no  application  to  accident 
insurance.  Id, 

See  Glockner  v.  Great  Eastern  Casualty  Co.  (Mem.),  622;  Crogan 
V.  Persion  (Mem.),  653;  Edwards  v.  Fidelity  &  Cas.  Co. 
(Mem.),  659;  Barber  v.  Equitable  Life  Ass.  Society  (Mem.), 
675;  Wachsman  v.  Travelers*  Ins.  Co.  (Mem.),  696;  WalcoU 
V.  Fidelity  &  Casualty  Co.  (Mem.),  715;  Rakov  v.  Bankers* 
Life  Ins.  Co.  (Mem.),  721. 

Claim  that  insurance  policy  was  assigned  by  husband  to  his  wife 
by  oral  assignment  —  testimony  of  person  claiming  insurance  under 
such  alleged  assignment  not  barred  under  the  statute  (Code  Civ. 
Pro.  §  8lS)  —  when  evidence  to  sustain  claim  under  oral  assignment 
not  sufficient  to  show  that  claimant  is  entitled  to  insurance  as  against 
beneficiaries  named  in  policy. 

See  Evidence,  3-5. 

Title  guaranty  —  when  vendee  who  at  time  of  execution  of  contract 
of  sale  knew  of  defect  in  title  cannot  recover  against  drawer  of  con- 
tract and  of  subsequent  deed  for  failxire  to  protect  him  —  policy 
of  insurance  may  aefine  "loss"  intended  to  be  covered — ^when 
owner  of  real  property  may  insure  himself  against  defects  in  title  of 
which  he  had  knowleage  —  when  dismissal  of  counterclaim  pleading 
facts  which  would  entitle  insurer  to  reformation  of  policy  is  error. 

See  Negligence,  5-8. 

INSXTRANCE  LAW. 

Standard  provisions  for  accident  insurance  policies  —  not  whole 
contract. 

See  Insurance,  1-3. 

Provision  that  falsity  of  statement  in  application  for  insurance 
policy  shall  not  bar  recovery  applies  only  to  policies  issued  after 
January  1,  1914  —  provision  of  section  58  that  policy  shall  contain 
entire  contract  not  apphcable  to  accident  insurance. 

See  Insurance,  10-12. 
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INTXRBST. 

Improper  instruction  that  jury  should  add  interest  to  award  of 
damages. 

See  Water  and  Watei^courses,  3. 

INTERSTATE  COMMERCE. 

Natural  gks  —  public  service  commission  —  although  the  trans- 
portation of  natural  gas  by  pipe  lines,  from  another  state  to  this, 
18  interstate  commerce,  the  price  at  which  such  pfas  is  sold  within  the 
state  is  subject  to  regulation  by  the  public  service  commission  in  the 
absence  of  Federal  regulation. 

See  Gas  and  Electricitt,  5-7. 

JUDGBOSNT. 

Public  policy  —  Judgment  confessed  in  favor  of  defendant  to  induce 
her  to  procure  a  divorce  from  plaintiff  —  Such  judgment  is  against  public 
policy  and  illegal  and  cannot  he  enforced.  This  action  was  brought 
to  enjoin  the  collection  of  so  much  of  a  judgment  as  remains  unpaid 
and  for  other  reUef.  The  plaintiff,  in  order  to  induce  the  defendant 
to  procure  a  divorce,  which  was  thereafter  obtained,  entered  into  an 
agreement  by  which  he  stipulated  among  other  thinfi:s  that  he  would 
confess  judgment  for  a  substantial  sum  as  collateral  security  for  the 
payment  of  certain  moneys  to  be  paid  by  him  from  time  to  time  for 
her  support.  After  making  several  payments  plaintiff  refused  fur- 
ther to  carry  out  the  agreement,  defendant  havmg  in  the  meantime 
remarried.  Thereupon  she  entered  judgment  upon  the  confession 
which  she  is  taking  proceedings  to  collect.  Held,  that  the  agreement 
and  confession  were  illegal.  (Domestic  Relations  Law  [Cons.  Laws, 
ch.  14],  sec.  51.)  They  constituted  a  fraud  upon  the  law,  were  against 
public  policy,  and  could  not  be  enforced  by  legal  process,  and  judg- 
ment entered  upon  the  confession  occupies  no  better  position.  The 
general  rule  is  that  the  action  being  in  equitv,  and  each  of  the  parties 
bein^  equally  at  fault,  they  should  be  left  where  the  court  finds  them, 
but  it  apphes  only  to  contracts  which  have  been  fuUv  performed. 
It  does  not  apply  where  the  contract  remains  in  whole  or  in  part 
executory  since  the  ajgreement,  confession  and  judgment  must  be 
considered  together.  The  invalidity  of  one  involves  the  invalidity 
of  the  others.  In  so  far,  however,  as  performance  has  been  had  the 
general  rule  should  be  applied,  and  the  parties  left  where  the  court 
finds  them,  but  to  the  extent  that  the  judgment  has  not  been  collected, 
the  court  should  interfere  and  prevent  the  arrangement  being  further 
consummated  by  the  collection  of  the  judgment.    Schley  v.  Andrews, 

110 
See  Brinkman  v.  Cram  (Mem.),  720. 

Amendments  —  costs  —  clerical  errors  or  omissions  in  judgments 
or  mistakes  in  entry  thereof  may  be  corrected  —  court  may  not  by 
amendment  correct  errors  in  substance  afiPecting  a  jud^ent  or 
withhold  or  award  costs  in  a  substantive  part  at  a  judgment  m  equity. 

See  PRAcncB,  1. 

LABOR  LAW. 

Provision  prohibiting  employment  of  children  under  the  affe  of 
fourteen  years  —  employer  equally  liable  whether  child  is  employed 
by  himself  or  his  agents  —  must  employ  reasonable  supervision  to 
prevent  violation  of  statute  —  legislature  had  power  to  make  violation 
of  statute  a  criminal  offense  and  provide  for  punishment  by  fine. 

See  Crimes,  1-4. 
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Provisioii  that  every  vat  and  pan,  the  opening  of  which  is  below 
level  of  elbow  of  workman,  shall  be  protected  —  such  provision  not 
applicable  to  a  shallow  trough  set  in  ground  and  used  for  cooling 
red  hot  tires  in  a  wagonmaker's  shop. 

See  Neolioence,  10. 

Provision  requiring  machines  used  in  factories  to  be  guarded  — 
construction  and  application  of  such  provision  —  employer  not  liable 
for  injury  from  imguarded  machine  if  there  is  no  practicable  guard 
obtainable  —  evidence  examined  and  held  insumcient  to  sustain 
verdict  against  employer. 

See  Neolioence,  13. 

LANDLORD  AND  TENANT. 

1.  Person  other  than  lessee  in  possession  of  leasehold  premises  — 
Presumption  and  evidence  that  such  person  is  inpossession  as  assignee 
—  When  estopped  from  denying  assignment,  Wnere  a  person  other 
than  the  lessee  is  shown  to  be  in  possession  of  leasehold  premises 
the  law  presimies  that  the  lease  has  been  assigned  to  him  and  that 
the  assignment  was  sufficient  to  transfer  the  term  and  to  satisfy  the 
Statute  of  Frauds.  So  also  pa3anent  of  rent  by  the  occupant  to  the 
plaintiff  when  the  occupant  has  been  let  into  possession  by  the 
original  lessee  is  prima  facie  evidence  of  the  assignment  of  the  term, 
and  a  person  in  possession  who  holds  himself  out  to  the  landlord  as 
assignee  is  estopped  from  denying  the  assignment  or  objecting  that 
the  assignment  was  not  in  writing.     Mann  v.  Munich  Brewery.        189 

2.  AnnvlmerU  of  lease  by  warrant  removing  tenant — When  effect 
thereof  abrogated  by  ctgreement  of  parties.  Usually  the  issuing  of  a 
warrant  for  the  removal  of  a  tenant  from  demised  premises  cancels 
the  agreement  for  the  use  of  the  premises  and  annuls  the  rdation 
of  landlord  and  tenant.  (Code  Civ.  Pro.  §  2253.)  The  parties  may, 
however,  as  they  did  in  this  case,  agree  to  the  contrary  and  render 
the  lessee  liable  to  the  end  of  the  term  although  out  of  possession, 
and  an  assignee  may  also  contract  that  he  wiU  remain  hable  alter 
possession  has  terminated  and  for  the  period  oi  the  lease.  In  this 
case  there  is  evidence  justifying  the  finding  that  the  defendant  expressly 
agreed  and  undertook  to  carry  out  the  terms  of  the  lease  in  question. 
By  such  assumption  it  took  upon  itself  the  obligation  of  the  lessee 
to  continue  liable  for  the  payment  of  the  rent  after  the  abandonment 
of  the  premises  or  after  a  final  order  in  summary  proceeding,  and 
it  is  a  fair  inference  from  the  facts  that  the  assumption  wajs  m  con- 
sideration of  the  assignment  and  consent  thereto  by  the  landlord.      Id, 

Validity  of  lien  filed  against  property  of  landlord  for  materials 
furnished  and  work  done  in  improvements  to  property  made  by 
tenant  —  when  designation  of  corporate  owner  of  property  by  original 
name  instead  of  new  corporate  name  not  a  misnomer  —  bens  filed 
against  stockholder  and  director  of  corporation  cannot  be  enforced 
as  liens  against  the  corporation  —  laborers  cannot  enforce  liens  for 
unpaid  checks  delivered  to  and  held  by  bona  fide  holders. 

See  Liens,  2-7. 

When  evidence  of  negligence  of  landlord  sufficient  to  make  a  case 
for  the  jury  —  elements  of  damage  not  alleged  in  complaint  may  not 
be  considered. 

See  Evidence,  7,  8. 

LARCENY. 

See  People  v.  Alexander  (Mem.),  717. 
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LATERAL  SUPPORT. 

See  Ritbin  v.  N.  Y.  Municipal  Ry,  Corp.  (Mem.),  713. 

LEASB. 

See  TrumbvXl  v.  Bombard  (Mem.),  638. 

Person  other  than  lessee  in  possession  of  leasehold  premises  —  pre- 
sumption and  evidence  that  such  pnerson  is  in  possession  as  assignee 
—  when  estopped  from  denying  assignment  —  annulment  of  lease  by 
warrant  removing  tenant  —  when  effect  thereof  abrogated  by  agree- 
ment of  parties. 

See  Landlord  and  Tenant,  1,  2. 

LIBEL. 

1.  When  corporation  may  maintain  action  for  libel  without  proo)  of 
special  damage,  A  corporation  may  maintain  an  action  for  ubel 
without  proof  of  special  daja&ge  if  the  charge  is  defamatory  and 
injuriously  and  directly  affects  its  credit  or  the  management  of  its 
business  and  necessarily  causes  pecuniary  loss.  First  Nat.  Bank  v. 
Winters,  47 

2.  When  words  libelous  per  se.  Words  accusing  a  banking  corpora- 
tion of  having  participated  in  the  sale  of  intoxicating  liquors  oontrarv 
to  law,  are  libelous  per  se.  Id, 

3.  If  words  complained  of  are  ambigtious^  their  meaning  and  application 
are  question  for  jury.  In  an  action  for  libel  where  the  words  com- 
plained of  may  be  construed  as  a  charge  of  larceny  but  do  not  neces- 
sarily imply  and  would  not  necessarily  be  understood  to  imply  that 
the  plaintiff  had  been  guilty  of  more  than  a  mistake  or  of  carelessness, 
the  meaning  of  the  words  used  and  their  application  should  be  sub- 
mitted to  tne  jury  and  it  is  error  for  the  court  to  charge  that  they 
were  libelous  per  se  as  charging  larceny.  Id, 

4.  When  entire  publication  may  be  shown.  In  actions  for  libel  the 
entire  publication  mav  be  shown  if  it  leads  up  to  the  words  said  to 
be  actionable,  and  where  an  introduction  to  an  article  complained 
of  first  criticises  the  president  of  the  plaintiff  corporation,  then  charges 
him  with  being  opposed  to  the  defendant,  and,  continuing,  gives 
reasons  therefor,  among  which  are  contained  the  alleged  libelous 
words,  the  introduction  is  competent,  at  least  as  bearing  upon  the 
question  as  to  whether  the  words  used  might  be  fairly  construed  to 
import  a  crime  or  mistake,  and  its  exclusion  is  erroneous.  Id, 

LIENS. 

1.  Mechanics'  liens  —  Fixtures  —  Lien  Law —  When  electric  lighting 
fixtures  furnished  and  used  in  the  equipment  of  an  office  building  are 
included  in  the  "  permanent  improvement  of  real  property "  within 
meaning  of  the  Lien  Law.  The  General  Construction  Law  (§  95) 
requires  the  courts  to  construe  the  Lien  Law  as  a  continuation  of  the 
pnor  law  and  not  as  a  new  enactment,  and  the  lien  Law  itself  pro- 
vides (§  23)  that  it  is  to  be  construed  liberally  to  secure  its  beneficial 
interests  and  purposes.  Electric  lighting  fixtures  furnished  and  used 
for  the  purpose  of  equipping  an  office  building  and  the  labor  performed 
in  installing  them  are  mduded  in  the  term  permanent  improvement 
of  real  property  "  as  used  in  sections  2  and  3  of  the  Lien  Law  (Cons. 
Laws,  ch.  33;  L.  1909,  ch.  38)  as  it  read  in  the  year  1910.  Wahle- 
Philips  Co.  V.  Fitzgerald.  137 

2.  Mechanic's  lien  —  Landlord  and  tenant —  Validity  of  lien  filed 
against  property  of  landlord  for  materials  furnished  and  work  done  in 
improvements  to  property  made  by  tenant.  Where  the  trial  court  has 
found,  in  an  action  to  foreclose  a  mechanic's  lien  (Cons.  L.  ch.  33), 
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that  the  improvements  were  made  with  the  consent  and  knowledge 
of  the  owner  and  such  finding  has  evidence  to  sustain  it,  a  judgment 
enforcing  the  lien  must  be  sustained.  Gates  &  Co,  v.  NcU,  Fair  A 
Exposition  Co.  142 

3.  When  designation  of  corporate  owner  of  property  by  original  name 
instead  of  new  corporate  name  not  a  misnomer.  Where  in  liens  filed 
against  real  property  owned  by  the  **  Empire  City  Racing  Association  " 
the  name  of  the  owner  was  stated  as  the  **  Empire  City  Trotting  Club," 
which  was  the  original  name  under  which  the  owner  was  incorporated, 
and  the  name  under  which  most  of  its  property  was  acquired,  but 
before  the  time  involved  the  name  had  been  le^nEtUy  changed  to  "  Empire 
City  Racing:  Association,**  such  misnomer,  although  defective,  was  not 
a  substantial  *'  misdescription  of  the  true  owner,'*  and  hence  the 
lienors,  who  gave  the  name  of  the  owner  of  the  real  property  as 
'*  Empire  Citv  Trotting  Club,*'  should  be  deemed  to  have  substantially 
compued  with  the  Lien  Law.  /a. 

4.  Liens  filed  against  officer  and  stockholder  of  corporation  cannot  he 
enforced  as  liens  against  corporation.  Where  liens  sought  to  be  enforced 
herein  were  filed  against  an  officer  and  stockholder  of  the  "  Empire 
City  Racing  Association  *'  and  actively  connected  with  its  manage- 
ment, but  who  had  no  personal  interest, in  its  real  property  as  an 
owner,  it  must  be  held  that  this  was  not  a  substantial  comphance 
with  the  statute.  Id. 

6.  When  liens  filed  against  corporation  and  another  valid  as  against 
corporation.  Liens  filed  and  docketed  against  **  Empire  City  Racing 
Association  and  *'  another  as  owners  are  valid  as  against  the  association 
and  were  not  made  valueless  and  ineffectual  by  the  further  docket  of 
said  liens  as  against  such  other  person,  who  was  an  officer  of  the 
association,  as  an  alleged  owner.     (Lien  Law,  §  10.)  Id, 

6.  Laborers  cannot  enforce  liens  for  valtte  of  worthless  checks  oiven 
to  them  and  indorsed  and  delivered  by  them  to  others.  Where  worthless 
checks  for  work  on  the  improvements  were  given  by  the  lessee  to 
laborers  who,  not  knowing  the  checks  were  worthless,  indorsed  and 
delivered  them  in  payment  of  bills  to  others  who  still  hold  them, 
such  laborers  cannot  urge  their  right  to  file  and  sustain  a  lien  for  their 
labor  accounts  so  far  as  they  were  canceled  by  the  checks  so  used  by 
them.  Such  checks  still  outstanding  in  the  hands  of  bona  fide  holders 
represent  an  indebtedness  against  the  lessee  and  the  holders  of  the 
checks  have  a  valid  claim  against  the  exi>osition  association.  Id. 

7.  Trustee  in  bankruptcy  holds  title  subject  to  liens.  The  trustee 
in  bankruptcy  of  the  lessee  holds  his  title  subject  to  the  liens  filed  by 
materialmen  and  laborers  -sMiich  were  filed  within  the  time  prescribed 
by  statute.  Id. 

8.  Contract  for  furnishing  and  equipping  locker  room^  in  state  capitol  — 
Assignment  of  such  contract  to  bank  as  security  for  loan  —  State  archiled 
proper  officer  with  whom  to  file  assignment  —  Trustees  of  public  buildings 
must  consent  to  such  assignment  —  //  such  consent  be  not  obtained  before 
assignment  is  filedy  the  assignment  cannot  be  enforced  as  c^ainst  a  sub' 
sequent  mechanic*^  lien  against  contractor.  A  construction  company 
made  a  contract  with  the  trustees  of  public  buildings  of  the  state  for 
fxirnishing  and  equipping  locker  and  document  rooms  and  for  repairs, 
furnishing  and  equipping  of  the  assembly  chamber  in  the  capitol  at 
Albany.  The  plaintiff  subsequently  made  an  agreement  with  this 
company  to  furnish  some  of  the  material  and  perform  some  of  the 
work  under  the  first  mentioned  contract.     Later,  the  construotioii 
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company  assigned  to  the  defendant  bank  the  money  due  and  to  become 
due  on  the  contract  as  security  for  loans  and  advances  of  money  to  be 
used  in  the  performance  of  its  contract,  which  assigrpment  was  filed 
in  the  state  comptroller's  office.  Thereafter  the  plaintiff's  notice  of 
lien  was  filed  in  the  ofiQce  of  the  state  comptroller  and  the  department 
of  the  state  architect.  Held,  that  section  16  of  the  Lien  Law  (Cons. 
Laws,  ch.  33)  which  requires  the  fiUng  of  the  assignment  of  such  a 
contract  with  the  head  of  the  department  or  bureau  having  charge  of 
such  construction  in  order  that  it  mav  have  any  validity  mcludes  an 
improvement  on  the  real  property  of  the  state.  Held,  further,  that 
the  state  architect  is  the  head  of  the  department  having  charge  of  the 
construction  to  which  the  assignment  to  the  defendant  bank  rebtes  and 
consequently  he  is  the  officer  with  whom  the  assignment  should  have 
been  filed  under  this  section,  and  that  section  19-d  of  the  PubUo 
Buildings  Law  has  no  application  in  this  case.  The  Appellate  Division 
found  that  prior  to  the  delivery  of  the  assignment  to  the  defendant 
bank,  an  ^officer  of  the  construction  company  took  the  same  to  the 
state  aroliitect's  office,  and  the  assistant  secretary  in  the  architect's 
office  procured  the  consent  of  the  trustees  of  public  buildings  to  the 
assignment  and  then  returned  it  to  the  officer  of  the  construction 
company.  Held,  that  the  assignment  was  not  filed  in  the  architect's 
office.     General  Fireproofing  Co,  v.  Keepsdry  Conetr.  Co,  180 

9.  Question  of  irregularity  of  plaintiff*8  lien,  when  not  considered  by 
Appellate  Division  cannot  be  reviewed  by  Court  of  Appeals,  The 
defendant  bank  cannot  raise  the  question  that  the  plaintiff's  notice 
of  lien  was  irregular  and  invalid.  The  plaintiff  did  not  appeal  from 
that  part  of  the  judgment  which  held  the  notice  valid  ana  regular. 
The  aefendant  bank  did  not  appeal  from  the  Special  Term  judgment 
at  all.  The  Appellate  Division  not  having  considered  the  question 
it  is  not  open  to  review  in  this  court.  Id. 

See  Merrick  Theatre  Co.  v.  Weissager  Amusement  Constr,  Co. 
(Mem.),  629;  S,  Shanken  Metal  Ceiling  Co,  v.  Fort  Masonry 
Co,  (Mem.),  632. 

LIEN  LAW. 

Mechanics*  Uens  —  fixtures  —  Lien  Law  —  when  electric  lighting 
fixtures  furnished  and  used  in  the  equipment  of  an  office  biiildin^  are 
included  in  the  "permanent  improvement  of  real  property*^  within 
meaning  of  the  Lien  Law. 

See  Liens,  1. 

Validity  of  lien  filed  against  property  of  landlord  for  materials 
furnished  and  work  done  in  improvements  to  property  made  by 
tenant  —  when  designation  of  corporate  owner  of  property  by  original 
name  instead  of  new  corporate  name  not  a  misnomer  —  bens  filed 
against  stockholder  and  director  of  corporation  cannot  be  enforced  as 
liens  against  the  corporation  —  laborers  cannot  enforce  liens  for  unpaid 
checks  delivered  to  and  held  by  bona  fide  holders. 

See  Liens,  2-7. 

Assignment  of  state  contract  must  be  filed  with  head  of  department 
having  charge  of  construction. 

See  Liens,  8. 

UMITATION  OF  ACTIONS. 

See  Fallert  v.  Mass.  Bonding  &  Ins.  Co.  (Mem.),  647. 

LIQUOR  TAX. 

See  Matter  of  Sisson  v.  Decker  (Mem.),  677. 

49 
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LOCAL  OPTION. 

See  0*  Keeffe  v.  Dugan  (Mem.),  667. 

MALICIOUS  PROSECUTION. 

See  Assets  Collecting  Co,  v.  Goldsmith  (Mem*)*  681. 

MARRIAGE  ANNULBOSNT. 

See  Guiney  v.  Guiney  (Mem.),  718. 

MASTER  AND  SERVANT. 

1.  Contract  of  employment  —  Compensation  of  salesman  consisting 
in  part  of  share  of  net  profits  —  Inventory  —  Charges  of  depreciation  of 
stock  against  profits  for  year.  In  arriving  at  the  net  profits  of  a  business 
for  the  purpose  of  determining  the  compensation  of  the  plaintiff,  a 
salesman,  which  compensation  was  in  part  dependent  thereon,  defend- 
ant charcfed  against  such  profits  sums  which  represented  depreciation 
during  the  year  of  the  market  value  of  the  stock  of  goods  on  hand. 
Heldy  that  in  view  of  the  business  practice  of  taking  an  annual  inventory 
on  which  the  goods  on  hand  appear  at  the  then  prevailing  value,  this 
custom  must  be  regarded  as  being  contemplated  by  the  parties  when 
this  contract  was  made.     Bolles  v.  Scheer,  118 

2.  Effect  of  evidence  that  stLch  charges  were  not  made  in  good  faith. 
Where  there  was  evidence,  as  in  this  case,  from  which  an  inference 
might  be  drawn  that  the  charges  made  for  such  depreciation  were 
not  made  in  good  faith,  it  was  the  duty  of  the  court  to  pass  upon 
that  question.  Id. 

3.  Order  of  reference  cannot  he  reviewed  on  appeal  from  final  judgment. 
An  order  of  reference  is  not  one  which  necessarily  affects  the  final 
judgment  and  hence  cannot  be  brought  up  for  review  on  an  appeal 
from  the  final  judgment  In  the  action  in  which  it  was  granted.  (Const, 
art.  VI,  §9;  Code  Qv.  Pro.  §f  190,  191,  1316.)  Id. 

When  employer  may  hold  employee  as  trustee  and  require  him 
to  account  for  profits  of  personal  transaction  —  when  oral  consent  of 
employer  to  such  transaction  precludes  him  from  impressing  such  a 
trust  and  acquits  employee  of  breach  of  written  contract  forbidding 
his  engaging  in  business  similar  to  his  employer's. 

See  CoNTRA^Irr,  7-9. 

Labor  Law  —  provisions  prohibiting  employment  of  children  under 
the  age  of  fourteen  vears  —  employer  equally  liable  whether  child  is 
employed  by  himself  or  his  agents  —  must  employ  reasonable  super- 
vision to  prevent  violation  of  statute  —  legislature  had  power  to  make 
violation  of  statute  a  criminal  offense  and  provide  for  punishment  by 
fine. 

See  Crimes,  1-4. 

Labor  Law  —  provision  that  every  vat  and  pan,  the  opening  of 
which  is  below  level  of  elbow  of  workman,  shall  be  protected  —  such 
provision  not  applicable  to  a  fallow  trough  set  in  ground  and  used  for 
cooling  red  hot  tires  in  a  wagonmaker*s  shop. 

See  Negligence,  10. 

Place  to  work  —  dangerous  situation  —  questions  of  negligence  for 
jury  —  erroneous  dismissal  of  complaint. 

See  Negligence,  11. 

Labor  Law  —  provision  requiring  machines  used  in  factories  to  be 
guarded  —  construction  and  application  of  such  provision  —  employer 
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not  liable  for  injury  from  unguarded  machine  if  there  is  no  practicable 
gruard  obtainable  —  evidence  examined  and  held  insuf&cient  to  sustain 
verdict  against  employer. 

See  Neguoence,  13. 

Action  under  Employers'  Liability  Act  —  erroneous  reversal  by 
Appellate  Division  of  judgment  for  plaintiff  on  ground  that  defendant 
was  not  gruilty  of  negligence  as  matter  of  law  —  effect  of  reversal  of 
decision  of  Appellate  Division  by  Court  of  Appeals. 

See  Negligence,  15. 

Claimant  injured  while  visiting  another  workman  across  the  room 
from  place  where  claimant  was  employed  —  accident  did  not  arise 
out  of  or  in  course  of  employment. 

See  Workmen's  Compensation,  1. 

Claimant  injured  while  walking  upon  tracks  in  railroad  yard  instead 
of  adjacent  and  convenient  highway  —  when  accident  did  not  arise 
out  of  and  within  course  of  employment. 

See  Workmen's  Compensation,  2. 

MECHANIC'S  LIEN. 

Fixtures  —  Lien  Law  —  when  electric  lighting  fixtures  furnished  and 
used  in  the  equipment  of  an  office  building  are  included  in  the  *' per- 
manent improvement  of  real  property  "  within  meaning  of  the  Lien 
Law. 

See  Liens,  1. 

Validity  of  lien  filed  against  property  of  landlord  for  material^ 
furnished  and  work  done  in  improvements  to  property  made  by 
tenant  —  when  designation  of  corix>rate  owner  of  property  by  original 
name  instead  of  new  corporate  name  not  a  misnomer  —  liens  filed 
against  stockholder  and  director  of  corporation  cannot  be  enforced  as 
liens  against  the  corporation  —  laborers  cannot  enfbrce  liens  for 
unpaid  checks  delivered  to  and  held  by  bona  fide  holders. 

See  Liens,  2-7. 
Irregularity  of  lien. 
See  Liens,  8. 

MONEY  LOANED. 

Stock  subscriptions -;- construction  of  agreement  proposed  to  be 
entered  into  by  a  syndicate  composed  of  subscribers  of  oonds  to  be 
issued  to  build  a  pro];)osed  railroad  and  the  railroad  promoters  as 
managers  of  the  proposed  syndicate  —  when  such  agreement  signed 
by  only  one  subscriber  for  bonds  does  not  authorize  promoters  to 
borrow  money  on  strength  of  such  subscription  —  when  subscriber 
who  is  not  liable  for  such  loan  may  have  agreement  and  subscription 
canceled. 

See  Contra  C!T,  11. 

MOTOR  VEHICLES. 

.  Violation  of  statute  (Highway  Law,  ch.  30,  §  290,  subd.  3)  re<^airing 
person  who  injures  the  person  or  property  oiF  another  in  operating  an 
automobile  to  give  his  name  and  other  facts  to  the  injured  person  or  a 
designated  officer  —  evidence  —  res  gestce  —  when  declaration  of 
injured  person  admissible  in  evidence  upon  trial  of  defendant  indicted 
fer  violation  of  said  statute. 

See  Crimes,  10. 
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New  York  (city  of)  —  when  officers  and  men  of  fire  department 
not  exempt  from  limitations  in  respect  of  speed  —  action  against  fire 
commissioner  for  injuries  from  automobile  in  which  he  was  bemg  driven 
by  fireman  —  commissioner  not  exonerated  as  of  course. 

See  Negligence,  1,  2. 

Incorporated  villages  may  by  ordinance  limit  the  speed  of  auto- 
mobiles and  provide  that  violation  of  ordinance  is  a  misdemeanor 
punishable  by  a  fine  and  imprisonment  if  fine  is  not  paid —  false 
arrest  —  action  for  false  arrest  of  person  violating  such  an  ordinance 
cannot  be  maintained. 

See  Villages. 

MUNICIPAL  CORPORATIONS. 

South  Glens  Falls  (village  of)  —  contract  of  gas  company  to  furnish 
fSLS  to  inhabitants  of  municipality  at  fixed  rate  for  term  of  years  — 
increase  of  such  rates  by  company  on  the  ground  that  they  have 
become  insufficient  and  confiscatory  owing  to  increased  cost  of  pro- 
duction —  power  of  public  service  commission  to  regulate  such  rates. 

See  Gas  and  Electricity,  4. 

Streets  and  sidewalks  —  New  York  (city  of)  —  rejiuirement  of 
charter  that  notice  of  intention  to  bring  action  for  injuries,  caused  by 
neghgence  of  the  city,  must  be  filed  with  the  corporation  counsel  — 
when  letters  detailing  accident  and  making  claim  for  damages  mailed 
to  finance  department  and  bv  it  delivered  to  corporation  oounad 
constitute  sufficient  notice  and  filing  thereof. 

See  Negligence,  12. 

MXTRDER. 

See  People  v.   Verrino  (Mem.),  681;   People  v.  Ferraro  (Mem.), 
686. 

Appeal  —  non-unanimous  decision  of  Appellate  Division  affirming 
a  judgment  of  conviction  —  Court  of  Appeals  must  examine  record  to 
ascertain  whether  there  is  evidence  tending  to  support  verdict  of 
guilty  —  erroneous  reason  for  receiving  competent  and  admissible 
evidence  not  sufficient  ground  for  reversal  of  judgment  —  when  state- 
ments made  by  witness  admissible  as  explanatory  ctf  tiie  conduct  ami 
acts  of  the  witness. 

See  Crimes,  5-7. 

NARCOTIC  DRUGS. 

Sale  of  heroin  to  infant  in  violation  of  statute  —  when  mother 
dependent  upon  earning  of  minor  son  can  maintain  action  against 
druggists  who  sold  herom  to  him  whereby  his  health  was  ruined  and 
his  services  lost  —  compensatory  damages,  only,  can  be  recovered 
—  punitive  damages  not  allowed  in  common-law  action  by  third 
person. 

See  Parent  and  Child,  1-4. 

NATXTRAL  GAS. 

Interstate  commerce  —  public  service  commission  —  although  the 
transportation  of  natural  gas  by  pipe  lines,  from  another  state  to  this 
is  interstate  commerce,  the  price  at  which  such  gas  is  sold  within  the 
state  is  subject  to  regulation  by  the  public  service  commission  in  the 
absence  of  Federal  regulation. 

See  Gas  and  Electricity,  5-7. 
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Injury  to  boat  and  cargo  throufi[h  failure  of  contractor  to  mark 
shoal  in  newly-excavated  part  of  Erie  canal  —  erroneous  charge  as  to 
d^endant's  negligence  and  plaintiff's  freedom  from  contributory 
negligence  —  improper  instruction  that  jury  must  add  interest  to 
award  of  damages 

See  Water  and  Watercourses,  1-3. 

NEOUOENCB. 

1.  New  York  (city  of)  —  When  officers  and  men  of  fire  department  not 
exemvt  from  limitations  in  respect  of  speed.  Officers  and  men  of  the 
fire  department  of  the  city  of  New  York  are  not  exempt  from  the 
ordinary  limitations  in  respect  of  speed,  unless  they  are  proceeding  to  a 
fire  (New  York  Charter,  f  784),  or  are  responding  for  emergency  work 
in  case  of  fire,  accident,  public  disaster  or  impending  danger.  (Code 
of  Ordinances  of  New  York,  chap.  24,  art.  2,  §  19,  subd.  1.)  Dowler 
V.    Johnson.  39 

2.  Action  against  fire  commissioner  for  injuries  from  automobile  in 
which  he  was  being  driven  by  fireman  —  Commissioner  not  exonerated  as 
of  course.  In  an  action  against  the  fire  commissioner  of  the  city  of 
New  York  to  recover  for  personal  injuries  alleged  to  have  been  sus- 
tained by  plaintiff  through  a  collision  with  the  automobile  in  which  the 
commissioner  was  being  driven  by  a  fireman  upon  a  tour  of  inspection, 
it  was  error  to  exclude  testimony  that  the  automobile  was  being 
driven  at  excessive  speed  on  the  theory  that  because  the  relation 
between  the  defendant  and  the  driver  was  not  that  of  master  and 
servant,  no  speed,  however  excessive,  could  tend  to  fasten  upon  the 
defendant  a  uability  for  the  wrong.  If  the  defendant  permitted  an 
excessive  speed  to  be  maintained,  after  reasonable  opportunity  for 
protest,  a  jury  might  find  his  silence  equivalent  to  approval,  and 
ratification  may  be  eauivalent  to  command.  The  defendant  had  a 
right  to  restrain  the  &ver  who  was  subject  to  his  orders  and  he  is 
not  exonerated  as  of  course  because  the  driver  was  not  his  servant.    Id, 

3.  Railroad  crossing  accident  —  Degree  of  care  required  of  traveler 
approaching  railroad  crossing.  It  is  not  the  law  that  as  a  dis- 
tinct and  conclusive  circumstance  one  traveling  on  the  highway 
must  assume  that  no  warning  of  the  approach  of  trains  will  be  given 
at  a  railroad  crossing  and  relax  in  no  degree  his  vigilance  although 
silence  suggest  security,  nor  is  it  the  law  that  one  who  has  once  looked 
from  a  proper  viewpoint  must,  at  his  peril,  look  again  before  proceeding. 
Carr  v.  Pennsylvania  R.  R.  Co,  ii 

4.  Question  of  contributory  negligence  ordinarily  one  for  jury  — 
Erroneous  dismissal  of  complaint.  Where  in  an  action  to  recover  for 
injuries  received  through  being  struck  by  a  train  at  a  railroad  crossing 
the  evidence  indicates  that  p&intiff  approached  with  his  horse  under 
control  and  his  mind  on  the  danger;  that  he  listened  and  heard  nothing; 
that  he  looked  down  the  track  and  saw  as  much  as  seven  hundred  feet 
at  a  point  when  he  was  only  a  few  seconds  from  the  cussing;  that 
no  train  was  then  in  sight  and  that  he  then  looked  the  other  way  and 
immediately  the  accident  happened,  it  cannot  be  said,  as  matter  of 
law,  that  his  negligence  was  palpable,  and,  therefore,  a  dismissal  of  the 
complaint  on  that  ground  was  erroneous.  Id. 

5.  Title  guaranty  —  When  vendee  who  at  time  of  execution  of  contract 
of  sale  knew  of  defect  in  title  cannot  recover  against  drawer  of  contract 
and  of  subsequent  deed  for  failure  to  protect  him.  Where,  in  an  action 
to  recover  for  the  all^g:ed  neghgence  of  defendant,  a  title  guarantee 
company,  for  error  in  drawing  a  contract  for  the  purchase  of  real 


774  INDEX. 

NEGLIGENCE  —  Continued. 

property  and  the  subsequent  deed,  whereby  the  plaintiff,  its  employer, 
became  liable  to  pay  certain  assessments,  it  appears  by  uncontradicted 
evidence  that  at  the  time  the  contract  of  sale  was  made  the  plaintiff 
knew  of  the  assessments,  the  complaint  is  properly  dismisseo,  since, 
knowing  the  facts,  the  neelipr^nce  of  the  defendant,  if  there  was  any, 
in  no  way  injured  the  plaintiff.  Empire  Developmenl  Co.  v.  Tide 
G.  <fc    Trust  Co.  53 

6.  Policy  of  insurance  may  define  **  loss  **  intended  to  he  covered. 
While  every  policy  of  insurance  is  so  far  a  contract  of  indemnity 
that  the  insured  must  possess  an  insurable  interest  and  that  wagers 
are  prohibited,  there  is  no  fundamental  objection  to  definition  between 
the  parties  to  an  insurance  contract  of  the  loss  which  they  intend  to 
cover,  so  long  as  it  is  made  in  good  faith  and  not  as  merely  the  cover 
of  a  wager.  Id. 

7.  When  owner  of  real  property  may  insure  himself  against  defects  in 
title  of  which  he  had  knowledge.     The  words  **  loss  or  damage  "  in  a 

Solicy  insuring  the  owner  of  real  property  against  loss  by  reason  of 
efective  title  thereto  and  other  incumbrances  thereon  can  only 
mean  damages  caused  to  the  owner  by  an  existing  defect  in  the  title. 
Hence,  it  is  error  to  dismiss  the  complaint  in  an  action  against  the 
insurer  to  recover  the  amount  of  assessments  paid  by  the  insured 
because  the  latter  knew  that  at  the  time  title  passed  and  the  policy 
was  dated  the  lien  of  such  assessments  had  been  perfected.  Against 
the  payment  of  these  liens  the  owners  had  a  right  to  secure  themselves 
and  the  mere  knowledge  by  them  of  the  defect  did  not  constitute  a 
defense.  Id. 

8.  When  insurer  entitled  to  reformation  of  policy.  Where,  however, 
undisputed  evidence  shows  that  both  parties  knew  of  the  assess- 
ment and  that  the  issuance  of  the  policy  was  delayed  and  an 
agreement  made  that  the  particular  assessment  should  not  be  excepted 
from  the  policy  because  of  the  promise  of  the  plaintiffs  that  they 
would  pay  the  same  and  have  it  canceled  and  thereafter  the  assessment 
was  paid  by  the  plaintiffs  and  the  policy  was  issued  but  its  date  was 
given  as  before  the  payment,  the  defendant  is  entitled  to  a  reformation 
of  the  policy  so  as  to  relieve  it  from  paying  this  particular  assessment, 
and  where  such  a  defense  was  pleaded  as  a  counterclaim  its  dismissal 
was  error.  Id, 

9.  Sidewalks  —  Liability  of  property  owner  for  failure  to  keep  sidewalk 
in  repair  as  required  by  charter  of  city —  Party  injured  by  defective 
sidewalk  may  bring  suit  directly  against  negliqeni  owner.  Tne  charter 
of  the  city  of  Auburn  imposes  a  statutory  obligation  upon  the  own«* 
of  property  abutting  a  public  street  in  that  city  "  to  make,  maintain 
ana  repair  the  sidewalk  adjoining  his  lands.**  The  statute  also 
prescribes  the  liability  of  the  owner  for  a  failure  to  perform  the  legal 
obligation  so  enjoined  by  enacting  that  such  owner  shall  be  liable  for 
any  injury  or  damage,  by  reason  of  omission,  failure  or  negligence  to 
make,  maintain  or  repair  such  sidewalk  or  for  a  violation  or  non- 
observance  of  the  ordinances  relating  to  making,  maintaining  and 
repairing  sidewalks.  (L.  1879,  ch.  53,  §  113;  L.  1897,  ch.  172.)  The 
complaint  alleged  that  plaintiff  sustained  severe  personal  injuries  due 
to  the  negligence  of  defendant  in  failing  to  maintain  and  keep  in  repair 
a  plank  sidewalk  on  which  plaintiff  was  lawfully  traveling.  By  reason 
of  the  failure  of  the  defendant  to  perform  the  statutoiy  duty  imposed 
upon  him  the  rights  of  the  plaintiff  were  violated  ana  loss  and  harm 
inflicted  upon  her,  and  she  was  not  required  to  first  institute  an  action 
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against  the  city.  She  was,  if  so  advised,  privileged  to  do  so,  or,  as 
she  elected,  to  bring  suit  directly  against  the  defendant  owner.  Willis 
V.  Parker.  159 

10.  Labor  Law —  Provision  that  every  vat  and  pan,  the  opening  of 
which  is  below  level  of  elbow  of  workman,  shall  be  protectea  —  StLck 
provision  not  applicable  to  a  shallow  trough  set  in  ground  and  used 
for  cooling  red  hot  tires  in  a  wagonmaker^s  shop.  The  Labor  Law 
(Cons.  Laws,  ch.  31,  §  81,  subd.  1)  provides  that  every  vat  and 
pan  wherever  set  so  that  the  opening  or  top  thereof  is  at  a  lower  level 
than  the  elbow  of  the  operator  or  operators  at  work  about  the  same 
shall  be  protected  as  therein  set  forth.     The  complaint  alleges  that 

Elaintiff  was  in  the  employ  of  the  defendant  at  the  shop  and  place  of 
usiness  of  the  defendant  and  that  he  and  another  worlonan  were 
engaged  in  cooling  off  in  a  trough  or  hole  full  of  water  a  red  hot  tire 
wflch  had  just  been  placed  on  a  wheel;  that  in  the  course  of  the  work 
of  cooling  off  the  tire  the  water  in  the  trough  would  absorb  the  heat 
from  the  tire  and  would  then  become  warmer  and  warmer  and  would 
be  changed  at  intervals  during  the  course  of  the  work  by  adding 
cold  water  which  was  obtained  from  a  sink  near  the  trough;  that  while 
so  engaged  in  his  work  he  slipped  and  his  left  foot  and  leg  went  into  the 
trou^  while  it  contained  boiling  hot  water  and  he  sustained  the 
injunes  for  which  he  seeks  to  recover  in  this  action.  It  is  also  alleged 
in  the  bill  of  particulars  that  by  reason  of  the  pipes  being  frozen  it 
was  impossible  to  obtain  cold  water.  The  defenaant  is  a  wagonmaker 
and  maintains  a  shop  in  which  he  performs  his  work  and  in  which 
plaintiff  was  employed.  The  trough  is  a  wooden  box  set  in  the  ground 
so  that  the  top  of  it  is  even  with  the  surrounding  flag  or  brick  floor. 
It  has  been  maintained  in  the  same  manner  during  the  twenty-three 
years  that  the  defendant  has  maintained  his  business  at  the  place  where 
the  injiuy  occurred.  Held,  that  such  a  trough  is  not  a  vat  or  pan 
within  the  meaning  of  the  statute,  and  that  there  is  nothing  obviously 
or  inherently  dangerous  in  this  trough  nor  was  such  an  accident 
reasonably  to  be  anticipated.     Levberg  v.  Schumacher.  167 

1 1 .  Master  and   servant Piace  to  work  —  Dangerous   situation  — 

Questions  of  negligence  for  jury  —  Erroneous  dismissed  of  complaint. 
Where  the  place  in  which  the  work  was  to  be  performed  was  prepared 
by  the  master  and  furnished  by  it  to  the  servant  and  there  was  a 
dangerous  situation,  apparent  if  any  reasonable  inspection  was  given, 
in  an  action  by  the  servant  to  recover  for  injury  the  question  of 
defendant's  negligence  and  of  plaintiff's  contributory  negligence  should 
be  submitted  to  the  jury.  Plaintiff,  a  moving  picture  actress,  was 
taken  to  a  wood  by  her  employer  and  required  k)  stand  on  a  Umb  of  a 
tree,  a  few  feet  from  the  ground.  She  was  then  instructed  to  drop  to 
the  px)und  and  assured  that  *'  everything  is  perfectly  safe."  On 
striking  the  ground  her  foot  came  in  contact  with  a  partly  covered  root, 
resulting  in  a  fracture.  Held,  that  in  an  action  to  recover  for  such 
injury  it  was  error  to  dismiss  the  complaint.  Turner  v..  Crystal 
Film  Co.  268 

12.  New  York  (city  of)  —  Requirement  of  charter  thai  notice  of  intent 
lion  to  bring  action  for  injuries,  'caused  by  negligence  of  the  city,  must  be 
filed  with  the  corporation  counsel  —  When  letters  detailing  ctccident 
and  making  claim  for  damages  mailed  to  finance  department  and  by  it 
delivered  to  corporation  counsel  constitute  sufficient  notice  and  filing 
thereof.  -When  it  is  said  in  a  statute  that  a  paper  must  be  filed  with  an 
officer  the  requirement  is  complied  with  when  the  party  delivers 
that  paper  to  the  officer  at  his  official  place  of  business  and  there 
leaves  it  with  him.     Whether  he  does  this  personally  or  by  mail  is 
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immaterial,  so  long  as  it  is  actually  received.  Plaintiff  was  injured, 
as  she  says,  by  stumbling  over  a  defective  cover  of  a  hole  in  the  side- 
walk on  the  side  of  Pacific  street  near  the  Twenty-third  Regiment 
Armory.  Plaintiff's  father  wrote  the  finance  department  of  the  city, 
nvin^  the  time  of  the  accident  and  adding:  **  There  is  a  coal  or  vent 
hole  m  the  sidewalk  over  which  has  been  ^aced  a  wooden  cover  which 
protrudes  two  or  more  inches  above  the  sidewalk,  one  portion  of  which 
IS  broken  off."  Plaintiff's  father  again  wrote  referring  to  the  accident, 
complaining  of  the  delay,  stating  that  if  he  heard  nothing  within  a 
few  days  he  would  be  obliged  to  place  the  matter  in  the  hands  of  an 
attorney.  Both  of  these  letters  were  received  by  the  finance  depart- 
ment and  came  into  the  possession  of  the  corporation  counsel.  Both 
letters  were  written  at  the  plaintiff's  request  and  on  her  behaJf ,  within 
six  months  after  the  accident.  The  complaint  was  dismissed  on  the 
ground  that  the  notice  given  was  not  sufficient.  It  is  claimed  that 
the  complaint  Is  defective  in  that  it  failed  to  allege  that  thirty  days 
had  elapsed  since  the  demand  was  presented  to  the  comptroller  and 
that  he  thereafter  for  thirty  days  refused  to  make  any  adjustment 
of  the  claim.  Such  a  statement  should  have  been  included  in  the 
complaint,  but  proof  of  both  of  these  facts  was  received  without 
objection.  Heldy  that  with  this  evidence  in  the  case,  the  complaint 
should  be  deemed  amended  to  conform  to  the  proof.  Held,  further, 
that  the  point  of  the  accident  was  clearly  and  definitely  indicated  and 
the  letters  sufficiently  stated  an  intention  to  sue  the  city  in  case  the 
claim  was  not  settled.  Hence  the  complaint  should  not  have  been 
dismissed.     Sweeney  v.  City  of  New  York.  271 

13.  Labor  Law  —  Provision  requiring  machines  used  in  factories  to 
be  guarded  —  Construction  and  application  of  sitch  provision  —  Employer 
not  liable  for  injury  from  unguarded  machine  if  there  is  no  practicable 
guard  obtainable  —  Evidence  examined  and  held  insufficient  to  sustain 
verdict  against  employer.  The  statute  (Labor  Law,  §  81,  subd.  1) 
requiring  machinery  and  machines  used  in  a  factory  to  be  guarded 
has  appOcation  only  to  machines  and  machinery  which  it  is  practicable 
to  guard  and  from  which,  unguarded,  injuries  to  employees  may 
reasonably  be  apprehended.  In  order  to  hold  an  employer  liable  for 
failure  to  comply  with  the  statute,  there  must  have  been  a  practicable 
guard  which  could  have  been  acquired  by  him.  Where  in  an  action 
to  recover  for  injuries  suffered  by  plaintiff,  it  was  claimed  that  the 
niaohine  by  which  they  were  inflicted  was  not  properly  guarded,  and 
it  appeared  that  there  was  not  in  the  market  or  procurable  or  oon- 
trivable  by  defendant  any  guard  for  the  machine,  the  testimonv  of  a 
witness  descriptive  of  a  guard  which  never  had  existed  or  been  obtain- 
able or  known  to  or  contrivable  by  the  defendant,  raised  no  real  conflict 
in  the  evidence  and  could  not  be  adopted  by  the  jury  as  the  basis  of  a 
verdict  for  plaintiff.     Michalshi  v.  Am.  Af.  &  F.  Co.  294 

14.  Street  railways  —  Horses  attached  to  truck,  transporting  pile  driver 
through  street,  killed  by  electricity  passing  from  trolley  wires  through 
truck  —  Whether  railroad  company  wa^  negligent  in  failing  to  raise 
wires  to  prevent  accident  question  for  the  jury  —  Contributory  negligence 
of  persons  driving  truck  question  for  the  jury.  The  moving  of  a  pfle 
driver  sixteen  feet  high,  loaded  upon  a  truck  and  drawn  by  fourteen 
horses  through  a  street  occupied  by  the  tracks  and  trollev  wires  of  a 
street  railroad,  is  not  necessarily  an  unreasonable  use  of  the  street. 
Where  the  railroad  company,  having  been  notified  by  the  truckmen 
moving  the  pile  driver  that  they  intended  to  take  it  through  the 
street,  sent  a  wrecking[  wa^on  and  a  gang  of  men  to  lift  the  wires 
and  prevent  injury  to  its  wires  or  to  the  men  and  horses  engaged  in 
moving  the  pile  (friver,  the  railroad  was  not  a  mere  volunteer,  but 
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was  performing  its  legal  duty.  In  an  action  brought  by  the  owner  of 
the  truck  and  horses  a^inst  the  railroad  company  for  the  value  of 
horses  killed  by  electricity  passing  through  the  truck,  it  appears  that 
plaintiff's  employees  in  charge  of  the  truck  hesitated  for  fear  of  collision 
with  the  trolley  wires.  The  foreman  of  the  defendant  urged  plaintiff's 
employees  to  go  on  and  assured  them  that  the  wires  would  be  raised 
if  necessary,  saying:  **  We  are  here  and  we  will  protect  you»  what 
more  do  you  want."  Relying  upon  such  assiu-ances,  plaintiff's 
employees  proceeded,  and  the  truck  came  into  contact  with  the 
trolle^r  wire  whereby  electricity  from  it  passed  through  the  truck 
and  lolled  some  of  the  horses  attached  thereto.  Held,  that  the  order 
of  the  Appellate  Division  reversing  the  judgment  for  plaintiff  and 
dismissing  the  complaint  is  erroneous;  that  it  was  a  question  for  the 
jury  whether  the  defendant's  servants  were  not  neghgent  in  stating 
that  they  could  and  would  lift  the  wire  if  the  danger  became  imminent 
and  in  inviting  plaintiff's  servants  to  drive  on,  when,  as  defendant's 
servants  now  say,  that  was  an  impossible  thing  for  them  to  do.  The 
question  of  plaintiff's  contributory  negligence  was,  also,  for  the  juiy. 
Uhcice  Trucking  Co,  v.  Richmond  L,  &  R,  R.  Co.  435 

15.  Master  and  servant  —  Action  under.  Employers*  Liability  Act  — 
Erroneous  reversal  by  Appellate  Division  of  judgment  for  plaintiff  on 
ground  that  defendant  was  not  guilty  of  negligence  as  matter  of  law. 
Upon  examination  of  the  evidence  in  an  action  for  negligence  brought 
by  a  servant  against  the  master  under  the  Employers'  Liability 
Act,  held,  that  a  question  of  fact  was  presented  for  determination  by 
a  jury  as  to  the  actionable  negligence  of  the  defendant  in  the  method 
adopted  for  doing  the  work  in  question;  as  to  whether  or  not  the  pliant 
was  defective,  in  that  there  existed  on  the  part  of  defendant  a  failure 
to  supply  proper  apparatus  and  adopt  such  measures  as  would  reason- 
ably guard  against  an  obvious  danger  which  might  arise  from  the 
method  adopted,  and  that  the  Appellate  Division  was  in  error  in 
determining  as  matter  of  law  that  the  defendant  was  not  guilty  of 
negligence.     Gilhooley  v.  Burgard.  445 

See  Kroenke  v.  Johnson  (Mem.),  619;  Redding  v.  City  of  New 
York  (Mem.),  628;  Sprada  v.  International  Ry.  Co.  (Mem.), 
634;  Boyle  v.  Mallory  Steamshiv  Co.  (Mem.),  639;  Kopances 
V.  Ocean  Steamship  Co.  (Mem.),  655;  Barber  v.  Case  &  Sori 
Manfg.  Co.  (Mem.),  656;  Cook  v.  People's  Milk  Co.  (Mem.), 
661;  Hyde  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.  (Mem.),  680; 
Young  v.  International  Motor  Co.  (Mem.),  690;  Kern  v. 
Stttckewicz  (Mem.),  692;  McDonald  v.  Mohawk  Gas  Co. 
(Mem.),  704;  Zenner  v.  Brooklyn  Heights  R.  R.  Co.  (Mem.), 
711;  Tobin  v.  Yonkers  Electric  Light  &  Power  Co.  (Mem.), 
714;  Waldorf  Astoria  Hotel  Co.  v.  City  of  New  York  (Mem.), 
722;  Maitlcmd  v.  City  of  Watertown  (Mem.),  726;  Kettell  v. 
Erie  R.  R.  Co.  (Mem.),  727;  Jensen  v.  Cauldwell  Wingate 
Co.  (Mem.),  729. 

When  evidence  of  negligence  of  landlord  sufficient  to  make  a  case  for 
the  jury. 

See  Evidence,  7. 

Navigation  —  injury  to  boat  and  cargo  through  failure  of  con- 
tractor to  mark  shoal  in  newly-excavated  part  of  Erie  canal  — 
erroneous  charge  as  to  defendant's  negligence  and  plaintiff's  freedom 
from  contributory  negligence  —  improper  instruction  that  jury  must 
add  interest  to  award  of  damages. 

See  Water  and  Watercourses,  1-3. 
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Payment  of  checks  by  bank  after  payment  thereof  stopped  by 
drawer  —  in  absence  of  ratification  of  such  payment  bank  is  liable 
therefor  to  the  drawer. 

See  Bills,  Notes  and  Checks. 

NEW  YORK  (CITY  07). 

When  officers  and  men  of  fire  department  not  exempt  from  limitations 
in  respect  of  speed  —  action  against  fire  commissioner  for  injuries 
from  automobile  in  which  he  was  being  driven  by  fireman  —  com- 
missioner not  exonerated  as  of  course. 

See  Negligence,  1,  2. 

Streets  and  sidewalks  —  requirement  of  charter  that  notice  of 
intention  to  brin^  action  for  injuries,  caused  by  negligence  of  the  city, 
must  be  filed  with  the  corporation  counsel  —  when  letters  detailing 
accident  and  making  claim  for  damages  mailed  to  finance  department 
and  by  it  delivered  to  corporation  counsel  constitute  sufficient  notice 
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and  filing  thereof. 

See  Negligence,  12. 

NOTICE. 

Streets  and  sidewalks  —  New  York  (city  of)  —  rejqiiirement  of 
charter  that  notice  of  intention  to  bring  action  for  injuries,  caused  by 
negligence  of  the  city,  must  be  filed  with  the  corporation  counsel  — 
when  letters  detailing  accident  and  making  claim  for  damages  mailed 
to  finance  department  and  by  it  delivered  to  corporation  counsel 
constitute  sufficient  notice  and  filing  thereof. 

See  Negligence,  12. 

NUISANCE. 

See  Riverdcde  Realty  Co,  v.  CUy  of  New  York  (Mem.),  683. 

orricERS. 

Village  officers  —  when  attorney  employed  by  village  at  annual 
salary  an  employee  of  the  village  and  not  a  public  officer  thereof  — 
when  entitled  to  compensation  although  all  officers  of  village  discharged 
when  it  became  incorporated  as  a  city. 

See  Contract,  5. 

PARENT  AND  CHILD. 

1 .  Right  of  parent  to  recover  for  loss  of  services  of  infant  child  —  When 
contributory  negligence  of  child  no  defense.  The  right  of  a  parent  to 
recover  for  loss  of  services  of  an  infant  child  has  long  been  recognized 
at  common  law,  and  while  it  is  a  general  rule  that  damages  will  not  be 
permitted  if  the  evidence  shows  that  the  child*s  negligence  was  the 
efficient  cause  of  the  injiuy,  yet  if  the  conduct  of  the  defendant  in  such 
a  case  was  so  deliberate,  persistent  and  intentional  as  to  be  equivalent 
in  law  to  positive  and  willful  injury  the  contributory  negligence  of  the 
child  is  not  a  defense.     Tidd  v.  Skinner,  422 

2.  When  mother  may  recover  against  druggist  who  sold  heroin  to  her 
son  whereby  his  health  was  ruined  and  his  services  lost.  This  action  is 
brought  by  a  widow  to  recover  damages  for  loss  of  the  services  of  her 
son,  which  she  alleges  were  caused  by  the  defendants  by  the  sale  to 
him  of  heroin  which  is  a  poison  within  the  provisions  of  the  Public 
Health  Law  (Cons.  Laws,  ch.  45,  J  238)  as  it  existed  prior  to  the 
amendment  by  chapter  502  of  the  Laws  of  1915.     The  statute  also 

Erohibits  the  delivery  of  the  poison  by  the  seller  without  satisfying 
imself  that  the  purchaser  is  aware  of  its  poisonous  character  and 
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that  the  poison  is  to  be  used  for  a  legitimate  purpose.  A  violation 
of  this  provision  is  a  misdemeanor.  (Penal  Law,  §  1743.)  The 
defendants  failed  to  obey  these  statutes  bv  selling  the  drug  to  plain- 
tiffs son  in  large  Quantities,  knowing  that  heroin,  except  as  a  medicine 
used  in  very  smaU  quantities  and  under  the  direction  of  a  physician, 
is  a  poison  dangerous  to  human  life.  The  facts  alleged  in  the  com- 
plaint and  which  the  jury  might  have  found  from  the  evidence  justify 
a  verdict  for  the  pLuntm.  Id. 

3.  Exceptions  to  charge  and  to  refusals  to  charqe.  As  to  several  excep- 
tions to  the  charge,  refusals  to  chiurge  and  modifications  of  defendants' 
requests  to  charge,  they  must  be  read  with  all  that  was  said  by  the 
court  in  connection  therewith  and  with  the  facts  necessarily  found  by 
the  jury.  As  so  read  no  question  of  controlling  importance  is 
presented.  Id. 

4.  Compensatory  damages  only  may  be  recovered.  The  court  directed 
the  jury  tnat  in  case  they  found  a  verdict  for  the  plaintiff  they  should 
find  separately  as  to  the  compensatory  damages  and  as  to  the  punitive 
damages.  The  defendants  raised  the  question  that  punitive  damages 
could  not  be  awarded.  Held,  that  the  weight  of  reason  and  authority 
is  in  favor  of  confining  the  damages  to  be  recovered  in  an  action  by  a 
third  party  to  compensation  for  the  pecuniary  injury  actually  sus- 
tained. Hence,  the  judgment  is  modined  by  reducing  the  amount  of 
the  recovery  to  the  amount  found  for  compensatory  damages.         Id. 

PENAL  LAW. 

§  1275  —  Penalty  for  violation  of  Labor  Law. 

See  Crimes,  1,  3. 

§§2175,2177  —  Seduction  under  promise  of  marriage  —  cor- 
roboration. 

See  Crimes,  8,  9. 

PERSONAL  PROPERTY  LAW. 

Implied  warranty  as  to  wholesomeness  of  food. 

See  Food,  1. 

PLEADING. 

1.  Assignment  of  interest  in  estate —  Delivery  to  executor  in  escrow  — 
Complaint  alleging  that  executor  wrongfully  filed  such  assignment  states 
cause  of  action.  The  complaint  alleges  that  plaintiff,  at  the  request 
of  a  brother  who  was  executor  of  their  father's  will,  assigned  to  two 
other  brothers  all  of  his  interest  in  his  father's  estate  upon  the  under- 
standing and  agreement  that  the  assignment  was  not  to  have  a  legal 
inception  until  such  time  as  plaintiff  should  direct  a  delivery  of  the 
same  to  the  assignees;  that  in  violation  of  such  terms,  without  notice 
to  or  knowledge  of  plaintiff,  the  executor  filed  the  same  together  with 
his  final  account  as  executor  in  Surrogate's  Court  and  claimed  that  a 
portion  of  the  pajmients  made  by  him  to  the  two  assignees  was  made 
pursuant  to  the  assignment.  On  demurrer,  held,  that  although 
insufficient  to  support  a  charge  of  fraud  or  to  justify  cancellation 
of  the  instrument,  the  pleading  states  facts  sufficient  to  constitute 
a  cause  of  action  against  the  executor.     Hull  v.  Hidl.  342 

2.  When  failure  of  assignor  to  raise  question  upon  judicial  settlement 
a  bar  to  the  action.  Under  section  2472a  of  the  Code  of  Civil  Procedure 
(in  effect  May  5,  1914),  enlarging  the  jurisdiction  of  a  Surrogate's 
Court,  it  was  clothed  with  jurisdiction  upon  a  judicial  settlement  of  the 
accounts  of  an  executor  **  to  ascertain  the  title  to  any  legacy  or  dis- 


780  INDEX. 

PLEADING  —  Continued. 

tributive  share  "  and  *'  to  exercise  all  other  power  legal  or  equitable 
necessary  to  the  complete  disposition  of  the  matter.*'  Uenoe,  upon  the 
iudicial  settlement  of  the  accounts  of  the  executor,  the  plaintiff,  having 
been  made  a  party  thereto,  was  at  liberty  to  file  objections  to  the 
account  presented  by  the  executor  and  contest  the  validity  of  any 
payments  made  by  him  under  or  bv  reason  of  the  assignment  in 
question  and  to  assert  title  in  himself  to  the  legacy  and  to  have  the 
question  of  title  to  the  same  determined  in  that  proceeding,  and  where 
he  omitted  to  assert  his  legal  rights  upon  such  settlement,  the  decree 
of  the  Surrogate's  Court  thereon  is  conclusive  evidence  against  him 
that  the  items  allowed  to  the  executor  for  moneys  paid  to  legatees  were 
correct  and  a  defense  setting  up  the  decree  mad.e  on  the  juc&cial  settle- 
ment is  sufficient  to  constitute  a  bar  to  the  maintenance  of  this  action. 
A  demurrer  to  such  defense,  therefore,  was  -properly  overruled,  but  as 
the  complaint  states  a  cause  of  action  on  contract  against  the  executor, 
the  plaintiff  should  be  permitted  to  withdraw  his  demurrer.  Id. 

3.  When  demurrers  to  separate  defenses  alleging  counterclaims  properly 
overruled  —  When  error  to  grant  judgmerU  for  amount  of  counterclaims. 
A  demurrer  to  separate  defenses  set  up  in  the  answer  of  the  defendant 
executor  alleging  counterclaims  against  the  plaintiff  in  favor  of  said 
defendant  was  properly  overruled.  The  complaint  alleged  a  con- 
tractual relationship  between  the  plaintiff  and  said  defendant,  and 
a  breach  thereof  by  the  latter.  The  counterclaim  stated  a  cause 
of  action  on  contract  existing  at  the  commencement  of  the  action. 
It  was  error,  however,  to  grant  iudgment  in  favor  of  such  defendant 
for  the  amount  of  the  counterclaims.  The  only  (]^uestion  presented 
by  the  demiurer  was  whether  or  not  the  counterclaims  were  properly 
aU^ed  as  such  and  of  the  character  specified  in  section  501  of  tlie 
Code  of  Civil  Procedure.  Id. 

4.  Defendant  not  at  liberty  to  challenge  sufficiency  of  complaint  on 
argumerU  of  demurrer  to  separate  defense  contained  in  answer.  A 
demurrer  to  a  separate  defense  contained  in  the  answer  of  one  of 
defendant  assignees  which  stated  not  only  a  cause  of  action  arising: 
out  of  the  transaction  set  forth  in  the  complaint  and  connected  with 
the  subject-matter  of  the  action,  but  likewise  a  cause  of  action  upon 
contract  existing  at  the  commencement  of  the  action,  was  properly 
overruled,  but  though  the  complaint  fails  to  state  a  cause  of  action 
against  said  defendant,  the  court  was  in  error  in  dismissing  the  com- 
plaint as  against  him  and  awarding  him  final  judgment  on  the  counter- 
claim, as  he  was  not  at  liberty  to  challenge  the  sufficiency  of  the  same 
on  the  argument  of  that  demurrer.  Id. 

5.  Foreign  laws  are  facts  which  must  be  proved^  but  their  construction 
and  effect  are  questions  for  the  court.  Although  full  faith  and  credit 
shall  be  given  in  each  state  of  the  United  States  to  the  public  acts, 
records  and  judicial  proceedings  of  every  other  state  fU.  S.  Const, 
art.  4,  §  1),  no  court  is  to  be  charged  with  the  knowleoge  of  foreign 
laws;  but  they  are  well  understood  to  be  facts,  which  must,  hke  oth&r 
facts,  be  proved  before  they  can  be  received  in  a  court  of  justice, 
but  when,  after  proof  is  given,  the  questions  involved  depend  upon 
the  construction  and  effect  of  a  statute  or  iudicial  opinion  they  are 
for  the  court  and  not  questions  of  fact  at  all.     Hanna  v.  lAchtenhein. 

579 

6.  When  law  of  foreion  state  may  be  question  for  jury.  On  a  trial 
of  an  issue  of  fact  when  the  evidence  fumisned  is  oonfiicting^  or 
inconclusive  the  law  of  a  foreign  state  may  be  a  question  for  the  jury 
although  ordinarily  when  the  evidence  is  all  furnished  it  is  the  function 
of  the  judge  to  decide  as  to  the  law  of  a  foreign  state.  Id. 
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7.  Allegation  in  pleading  of  law  of  foreign  state  is  admitted  by  demurrer. 
An  allegation  in  a  pleading  of  the  law  of  a  sister  state  is  an  allegation 
of  fact  which  is  admitted  by  a  demurrer.  If  the  pleading  sets  forth 
in  detail  the  statutes  and  decisions  relied  upon  by  the  pleader,  the 
question  becomes  one  of  law  and  should  be  determined  as  such  by 
tne  court  in  deciding  the  demurrer.  A  demurrer  does  not  admit 
the  interpretation  placed  by  a  pleader  upon  the  statutes  and  decisions 
specifically  referred  to  or  incorporated  m  a  pleading.  Id, 

8.  When  demurrer  to  defense  alleging  foreign  law  should  be  overruled. 
When  the  allegations  of  a  defense  are  general  and  by  such  allegations 
the  law  of  foreign  states  named  is  stated  to  be  as  in  the  defense 
alleged,  and  the  statutes  or  judicial  decisions  upon  which  the  allega- 
tions are  based  are  not  before  the  court  from  which  a  conclusion  of 
law  can  be  reached,  the  demiurer  should  be  overruled,  with  leave  to 
plaintiff  to  withdraw  the  demiurer  and  leave  the  questions  raised 
upon  the  pleadings  for  determination  at  the  Trial  Term.  Id, 

PLEDGE. 

1.  Stock  pledged  to  secure  payment  therefor  —  When  dividends  declared 
on  stock  are  cash  and  should  be  applied  on  the  indebtedness  —  Sale  of 
pledged  stock  with  accumulated  aividends  thereon  unlawful  —  Rights 
and  remedies  of  pledgor.  Under  ordinary  circumstances  it  is  the  nght 
of  a  pledgee  of  stock  to  collect  dividends  declared  thereon  and  it  is 
his  duty  to  apply  them  to  the  reduction  of  the  indebtedness  for 
which  the  stock  is  held  as  security.  He  represents  not  only  his  own 
interests  as  pledgee  but  also  holds  a  duty  to  the  pledgor.  Where 
dividends  have  been  declared  on  stock  but  have  not  yet  become 
payable  a  proper  sale  of  the  stock  would  necessarily  be  made  with 
the  forthcoming  dividend  still  on  it.  But  where  dividends  declared 
have  been  paid  and  have  passed  into  the  possession  of  the  pledgee 
they  are  not  a  subject  of  sale.  Plaintiff's  assignor  subscribed  for 
shares  of  the  capital  stock  of  the  corporation  of  which  defendant 
was  president.  He  did  not  pay  for  the  stock  which  was  issued  to 
him  and  in  his  name,  but  instead  gave  his  notes  to  the  corporation 
therefor  and  the  stock  was  left  with  and  held  by  the  corporation  as 
security  for  the  payment  of  the  notes.  The  corporation  declared 
dividends  upon  this  stock,  and  these  dividends  were  for  a  time  either 
paid  to  plaintiff's  assignor  or  applied  on  his  indebtedness.  Thereafter 
dividends  declared  on  the  stock,  and  which  were  represented  by 
checks,  were  placed  by  the  corporation  in  a  si)ecial  account  and  the 
checks  held  by  it  without  apphcation  to  such  indebtedness  until  the 
dividends  amounted  to  a  considerable  sum.  Disagreements  having 
arisen,  plaintiff's  assignor  was  discharged  from  dOTendant's  employ 
and  defendant  by  a  notice  signed  in  the  name  of  the  corporation 
notified  the  assignor  that  at  a  given  time  and  place  there  would  be 
sold  the  stock  theretofore  pledged  **  together  with  the  rights  to 
uncollected  dividends  "  from  a  given  date.  Applying  the  dividends 
at  their  full  amount  and  value  the  stock  was  sold  for  less  than  it  was 
worth.  Plaintiff's  rights  were  based  upon  an  assignment  to  her  by 
the  pledgor  subsequent  to  this  sale.  Held,  that  the  defendant  was 
gfuilty  of  conversion.  These  dividends  had  been  detached  from  the 
stock  and  had  become  cash  or  the  equivalent  of  cash  which  could 
not  lawfully  be  sold.  His  misconduct  infected  the  sale  of  the  pledged 
stock,  which  under  proper  conditions  might  have  been  sold.  Inasmuch 
as  part  of  the  entire  transaction  was  unlawful  the  whole  of  it  neces- 
sarily becomes  so.  Defendant  was  chargeable  with  knowledge  of  the 
law  which  condemned  the  step  which  he  was  about  to  take  and  the 

Eledgor  did  no  act  whif^h  enticed  him  to  beheve  that  the  act  was 
iwful  or  that  his  conduct  would  be  accepted  and  acquiesced  in. 
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Neither  was  there  any  such  delay  of  action  bv  the  pledgor  or  the 
plaintiff  as  to  sustain  a  conclusion  of  law  that  there  was  acquiescence 
in  what  had  been  done  and  a  waiver  of  rights  which  nught  have 
existed;    Brightson  v.  Claflin.  469 

2.  Measure  of  damages.  The  real  damages  as  the  case  now  stands 
are  those  which  the  pledgor  suffered  by  reason  of  an  improper  and 
unlawful  sale  as  the  result  of  which  there  was  realized  a  smaller  sum 
than  should  have  been  realized  for  apphcation  on  his  indebtedness 
or  for  restoration  to  him  in  case  there  was  a  surplus  over  and  above 
the  indebtedness.  Id. 

POISONS. 

Sale  of  heroin  to  infant  in  violation  of  statute  —  when  mother 
dependent  upon  earning  of  minor  son  can  maintain  action  against 
druggists  who  sold  herom  to  him  whereby  his  health  was  ruined  and 
his  services  lost  —  compensatory  damages,  only,  can  be  recovered  — 
punitive  damages  not  allowed  in  common-law  action  by  third  person. 

See  Parent  and  Child,  1-4. 

PRACTICE. 

1.  Amendments  —  Judgments  —  Costs  —  Clerical  errors  or  omissions 
in  judgments  or  mistakes  in  entry  thereof  may  be  corrected  —  Court  may 
not  by  amendment  correct  errors  in  substance  affecting  a  judgment  —  To 
withhold  or  award  costs  is  a  substantive  part  of  a  judgment  in  equity. 
A  trial  court  has  no  revisory  or  appellate  jiuisdiction  to  correct  by 
amendment  error  in  substance  affecting  a  judgment.  It  cannot, 
by  amendment,  change  a  judgment  in  matter  of  substance  tor  error 
committed  on  the  trial  or  in  the  decision,  or  limit  the  legal  effect  of 
it  to  meet  some  supposed  equity  subsequently  called  to  its  attention 
or  subsequently  arising.  It  cannot  correct  judicial  errors  either 
of  commission  or  omission.  Those  errors  are,  under  our  system  of 
procedure,  to  be  corrected  either  b^  the  vacating  of  the  judgment 
or  by  an  ^peal.  This  rule  is  not  m  conflict  with  the  provisions  of 
sections  7^  and  724  of  the  Code  of  Civil  Procedure.  Those  pro- 
visions are  not  intended  to  affect  the  substantial  rights  of  parties. 
Clerical  errors  or  a  mistake  in  the  entry  of  the  judgment  or  the 
omission  of  a  right  or  relief  to  which  a  party  is  entitled  as  a  matter 
of  course  may  alone  be  corrected  by  the  trial  court  through  an 
amendment.  A  provision  withholding  or  awarding  costs  is  a  sub- 
stantive part  of  a  judgment  in  an  action  in  equity  and  cannot  be 
amended.     Herpe  v.  Herpe.  323 

2.  Special  appearance  —  Demand  for  copy  of  the  complaint  in  an 
action  is  not  an  appearance,  either  general  or  special  —  Motion  to  dis- 
miss  complaint  for  failure  to  serve  denied.  A  defendant  may  apx>ear 
sx)ecially  in  an  action  only  for  the  purpose  of  raising  the  question 
whether  the  court  has  obtained  iurisdiction  over  him  personally  or 
through  his  property.  A  demand  for  a  copy  of  the  complaint  is  not 
an  appearance,  either  general  or  special.  Defendant's  general  appear- 
ance can  be  made  only  in  the  manner  indicated  in  section  421  of  the 
Code  of  Civil  Procedure.  A  defendant  who  has  appeared  specially 
for  the  purpose  of  obtaining  a  copy  of  the  complaint  is  not  in  a 
position  to  move  to  dismiss  the  complaint  if  no  complaint  is  served. 
(§§  479,  480.)     Muslusky  v.  Lehigh  Valley  Coal  Co.  584 

Assignment  of  interest  in  estate  —  delivery  to  executor  in  escrow 
—  complaint  alleging  that  executor  wrongfully  filed  such  assignment 
states  cause  of  action  —  when  failure  of  assignor  to  raise  question 
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upon  judicial  settlement  a  bar  to  the  action  —  demurrers  to  such 
defense  and  to  counterclaims  when  overruled  —  plaintiff  permitted 
to  withdraw  demurrers. 

See  Pleading,  1-4. 

Statement  of  foreign  law  set  forth  as  a  defense  in  an  action  —  when 
question  of  fact  which  may  be  admitted  by  demiurer  —  when  state- 
ment of  statutes  and  decision  of  foreign  state  presents  question  of 
law  for  the  coiu-t. 

See  Pleading,  5-8. 

PRINCIPAL  AND  AGENT. 

1.  When  agent  of  surety  company  who  received  money  for  company 
not  liable  for  moneys  which  the  company  refused  to  repay  after  the  agency 
had  terminaled.  Defendant,  who  was  agent  for  a  surety  company, 
by  the  consent  of  his  principal  deposited  moneys  received  by  him 
for  his  princip^  in  a  bank  account  which  stood  in  the  name  of  himself 
and  a  former  partner,  then  dead,  as  managers,  transmitting  such 
moneys  to  his  principal,  usuallv  at  the  end  of  the  month.  Plaintiff 
placea  in  the  hands  of  the  defendant  the  moneys,  to  recover  which 
this  action  was  brought,  in  order  to  secure  such  principal  for  its 
obligations  upon  a  1x>nd  given  by  it  on  plaintiff's  behalf,  as  an 
administratrix,  such  moneys  passing  into  the  bank  account  of  defend- 
ant and  there  was  no  understanding  or  arrangement  that  the  identical 
fund  was  to  be  preserved  intact  or  that  it  was  to  be  placed  in  a  special 
account.  The  defendant's  princii>al  refused  to  repay  these  moneys 
to  plaintiff  after  defendant's  agency  had  terminated  and  this  action 
was  brought  against  defendant  to  recover  them  in  conversion.  Held, 
upon  examination  of  the  evidence  that  the  facts  are  not  sufficient  to 
sustain  a  judgment  for  plaintiff.     Sagone  v.  Mackey.  594 

2.  False  promise  made  with  intent  to  break  same,  A  promise  made 
for  the  pecuniary  advantage  of  the  promisor,  with  the  present  inten- 
tion to  break  it,  may  be  deemed  to  be  the  false  statement  of  a  material 
existing  fact  because  it  falsely  represents  the  state  of  j>romisor's 
mind  and  the  state  of  his  mind  is  a  fact.  Remedial  liability  may 
arise  from  such  an  imqualified  falsehood  when  loss  results  therefrom. 
Deyo  V.  Hudson,  602 

3.  When  prindpcd  not  liable  for  fraud  of  agent.  Where  a  principal, 
in  ignorance  of  his  agent's  wholly  collateral  fraud,  retains  wnat 
appears  to  be  the  legitimate  proceeds  of  a  transaction,  that  is  not 
enough  to  bind  him  as  by  a  ratification.  If  a  principal  authorizes 
his  agent  to  make  a  sale  and  the  agent,  on  his  own  responsibility, 
aids  a  buyer  in  embezzling  the  purchase  money  or  in  swindling  some 
one  out  of  it,  the  mere  receipt  and  retention  of  the  money  b^  the 
principal  in  ignorance  of  sucn  wrongful  acts  may  not  bind  him  to 
repay  the  proceeds  of  the  theft.  Id. 

4.  When  evidence  insufficient  to  show  authority  of  agent  or  thai  his 
acts  were  ratified  by  principal.  The  plaintiffs  are  a  law  firm  practicing 
in  a  city  in  which  tne  defendants,  stockbrokers,  have  a  branch  office 
in  charge  of  an  agent  as  manager.  A  junior  member  of  this  law 
firm  opened  an  account  in  defendants'  branch  office  and  speculated 
on  margins,  losing  monejr  belonging  to  the  plaintiffs  and  their  clients. 
He  confessed  to  the  senior  member  of  his  firm  and  his  peculations 
were  made  good.  After  that  the  senior  member  of  plaintiffs'  firm 
interviewed  the  manager  of  the  defendants'  branch  office  and  told 
him  that  they  were  considering  retaining  the  junior  partner  in  their 
firm  but  would  not  if  he  continued  to  speculate  in  defendants'  office, 
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and  asked  defendants'  agent  to  let  them  know  if  the  junior  partner 
came  back  to  do  any  more  trading,  which  defendants'  manager 
promised  to  do.  Thereafter  the  manager  not  only  failed  to  inform 
the  plaintiffs  that  the  junior  partner  was  trading  in  d^endants'  office 
but  effectively  aided  him  in  ooncealing  the  fact,  and  on  one  occasion 
positively  assured  the  senior  partner  of  plaintiffs  that  the  junior 
partner  had  not  resumed  traoing.  Plaintiffs  sue  to  recover  from 
defendants  the  loss  that  they  have  sustained  b^r  the  junior  x)artner'8 
defalcations.  Upon  examination  of  the  record  it  appears  that  there 
is  no  evidence  that  defendants  authorized  their  agent  to  make  false 
representations  to  plaintiffs  or  that  he  was  held  out  as  having  such 
authority,  or  that  it  was  within  the  scope  of  his  employment,  and 
there  is  no  evidence  that,  by  subsequent  words  or  conduct,  the 
defendants  ratified  his  acts.  Id. 

5.  Bounds  of  legal  liability  are  reasonable  and  probable  consequences 
of  breach  of  duty.  The  bounds  of  legal  liability  are  the  reasonable 
and  probable  consequences  of  a  breach  of  duty.  If  the  broken  false 
promise  of  a  stockbroker's  agent  to  give  a  law  firm  notice  if  a  member 
of  such  firm,  previously  dishonest  through  stock  speculation,  resumes 
trading  with  the  branch  office  where  he  lost  the  money,  he  embezzled 
may  1^  regarded  as  the  act  of  the  principals,  the  principals  are  not 
liable  when  the  proximate  cause  of  future  stealings  by  such  partner 
from  the  firm  clients  is  the  subsequent  negligence  of  ^e  law  firm 
in  failing  to  exercise  reasonable  care  to  prevent  further  d^alcations. 

Id. 

Election  of  remedies  —  sale  of  goods  to  an  agent  of  an  undisclosed 

grincipal  —  attempt  to  recover  value  of  goods  nrom  agent  after  seller 
as  knowledge  of  all  the  facts  of  the  agency. 

See  Election. 

PROSTITUTION. 

See  People  v.  Gregory  (Mem.),  631. 

PUBLIC  HEALTH  LAW. 

Sale  of  heroin  to  infant  in  violation  of  statute  —  when  mother 
dependent  upon  earning  of  minor  son  can  maintain  action  against 
druggists  who  sold  herom  to  him  whereby  his  health  was  ruined  and 
his  services  lost  —  compensatory  damages,  only,  can  be  recovered  — 
punitive  damages  not  allowed  in  common-law  action  by  third  person. 

See  Parent  and  Child,  1-4. 

PUBLIC  SERVICE  CORPORATIONS. 

Power  of  courts  to  reg^ulate  rates. 

See  Gas  and  Electricity,  1-3. 

PUBLIC  SERVICE  COMMISSIONS  LAW. 

Common-law  rule  that  chaiges  of  carrier  shall  be  reasonable  — 
effect  of  provisions  of  statute  relating  to  charges  of  common  carriers 
—  effect  of  ruling  of  commission  that  charges  were  excessive  and  that 
shipper  was  entitled  to  recover  them  —  such  charges  cannot  be 
recovered  in  common-law  action  on  riling  of  commission  if  paid 
without  objection  or  protest. 

See  Carriers,  2-5. 

Contract  of  gas  company  to  furnish  gas  to  inhabitants  of  munici- 
pality at  fixed  rate  for  term  of  years  —  increase  of  such  rates  by 
company  on  the  ground  that  they  have  become  insufficient  and  con- 


INDEX.  785 

PUBUC  SERVICE  COMMISSIONS  LAW  ^  Continued. 
fiscatory  owing  to  increased  cost  of  production  —  power  of  public 
service  commission  to  regrulate  such  rates. 

See  Gas  and  Electricity,  4. 

Price  at  which  natural  g&s  is  sold  within  state  subject  to  regfulation 
by  pubUc  service  commission. 

See  Gas  and  Electricity,  7. 

RAILROADS. 

See  Goodenough  v.  N.  7.,  Westchester  &  Boston  Ry>  Co.  (Mem.), 
699. 

Bill  of  lading  —  ejusdem  generis  —  provision  that  goods  received 
from  private  or  other  sidings  shall  be  at  owner's  risk  until  '*  cars  are 
attached  to  and  after  they  are  detached  from  trains  " —  construction 
and  meaning  of  term  '*  private  or  other  sidings.*' 

See  Carriers,  1. 

Common-law  rule  that  charges  of  carrier  shall  be  reasonable  —  effect 
of  provisions  of  statute  (Public  Service  Commissions  Law,  Cons. 
Laws,  ch.  48)  relating  to  charges  of  common  carriers  —  effect  of 
ruling  of  commission  that  charges  were  excessive  and  that  shipper 
was  entitled  to  recover  them  —  such  chaiges  cannot  be  recovered 
in  common-law  action  on  ruling  of  commission  if  paid  without  objec- 
tion or  protest. 

See  Carriers,  2-5. 

Railroad  crossing  accident  —  question  of  contributory  negligonce 
ordinarily  one  for  jiu^  —  degree  m  care  reauired  of  traveler  approach- 
ing railroad  crossing  —  erroneous  dismissal  of  complaint. 

See  Negligence,  3,  4. 

Street  railways  —  horses  attached  to  truck,  transporting  pile  driver 
through  street,  killed  by  electricity  passing  from  trolley  wires  through 
truck  —  whether  railroad  company  was  negligent  in  failing  to  raise 
wires  to  prevent  accident  question  for  the  jurv  —  contributory  negli- 
gence of  persons  driving  truck  question  for  the  jury. 

See  Negligence,  14. 

REAL  PROPERTY. 

Deed  —  Restrictive  covenants  —  When  restrictions  in  deed  as  to  kind 
of  houses  and  use  thereof  to  he  erected  upon  land  conveyed  to  grantee 
run  mth  the  land  and  bind  subsequent  purchasers  thereof —  When  a 
breach  of  such  restrictions  may  be  restrained  by  injunction.  The  owner 
of  a  block  on  a  street  in  New  York  city  sold  lots  therefrom  during 
a  period  of  thirteen  years,  the  owner  after  the  last  sale  retaining 
nothing  for  himself.  Uniform  restrictions  were  part  of  the  plan  and 
were  imposed  by  the  grantor  upon  each  lot  by  the  following  pro- 
vision: This  conveyance  is  made  *  *  *  on  the  agreement  that 
he,  the  said  party  of  the  second  part,  his  heirs  and  assigns,  shall, 
within  two  years  from  the  date  hereof,  cause  to  be  erected  and  fully 
completed  upon  said  lot,  a  fir«t-class  building,  adapted  for  and  which 
shall  be  used  only  as  a  private  residence  for  one  family,  and  which  shall 
conform  to  the  plans  made  or  being  made  "  by  an  architect  therein 
named  **  for  the  whole  front  between  72nd  and  73rd  Streets,  on  River- 
side Drive,  and  said  conveyance  is  made  and  said  lot  is  sold  upon  that 
condition."  The  grantee  of  the  lot  in  question  built  thereon  and  used 
the  building  as  a  private  dwelling.  The  present  occupant,  a  tenant  of 
the  successor  in  interest,  is  using  it  as  a  maternity  hospital.     Held^ 

50 
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First,  there  is  a  negative  duty  imposed,  by  the  covenant  to  refrain 
from  the  prohibited  use.  That  duty  runs  with  the  land,  and  chai^ges 
ail  who  take  with  knowledge  of  its  terms.  This  is  more  than  a  Umita- 
tion  upon  construction.  It  is  a  restriction  of  enjoyment.  Second, 
a  covenant  of  this  kind  is  sometimes  for  the  benefit  c^  the  grantor 
personally,  and  sometimes  for  the  benefit  of  successive  lot  owners. 
Whether  it  is  of  the  one  class  or  of  the  other  is  a  question  of  intention, 
which  is  to  be  gathered,  not  merely  from  the  language  of  the  deed,  but 
from  all  the  surrounding  circumstances.  Enough  is  shown  here  to 
justify  the  conclusion  as  an  inference  of  fact  that  the  scheme  embraced 
the  tract,  and  that  all  who  might  thereafter  buy  were  within  the  range 
of  the  intended  benefit.  Thirds  the  attempted  use  is  a  breach  of 
the  restriction  which  may  be  restrained  by  injunction  in  an  action 
brought  by  owners  of  neighboring  dwellings.     Booth  v.  Knipe.        390 

See  Badgeley  v.  Central  Consumers  Wine  &  Liquor  Co,  (Mem.), 
693;  Dollar d  v.  WhoweU  (Mem.),  706. 

Descent  of  real  property  of  decedent. 
See  Contract,  10. 

Person  other  than  lessee  in  possession  of  leasehold  premises  —  pre- 
sumption and  evidence  that  such  person  is  in  possession  as  assignee  — 
when  estopped  from  denying  assignment  —  annulment  of  lease  by 
warrant  removing  tenant  —  when  effect  thereof  abrogated  by  agree- 
ment of  parties. 

See  Landlord  and  Tenant,  1,  2. 

Sidewalks  —  liability  of  property  owner  for  failure  to  keep  sidewalk 
in  repair  as  required  by  charter  of  city  —  party  injured  by  defective 
sidewalk  may  bring  smt  directly  against  negligent  owner. 

See  Negligence,  9. 

REAL  PROPERTY  LAW. 

Express  trust  conveying  real  property  to  trustee  to  pay  income 
thereof  to  grantor  with  directions  to  convey  to  grantor's  heirs  upon 
his  death  —  when  such  trust  does  not  transform  the  reversion  to 
grantor's  heirs  into  a  remainder. 

See  Trust,  1. 

REUGIOUS  CORPORATIONS. 

See  First  Congregational  Church  v.  Fau^t  (Mem.),  686. 

REPLEVIN. 

Contract  —  When  action  will  lie  to  recover  from  owner  possession  of 
chartered  scow.  A  provision  in  a  contract  for  the  charter  of  a  scow 
that  "  We  (meaning  the  owner)  will  furnish  a  captain  for  each  scow 
at  our  own  expense,  who  will  be  under  your  control  and  orders  but 
you  are  not  to  be  responsible  for  the  acts  of  any  captain  in  the  care, 
movement  or  navigation  of  said  scows,  and  we  will  save  you  harmless, 
and  defend  you  from  any  claims,  actions  or  suits  arising  therefrom," 
does  not  defeat  the  effect  of  the  instrument  as  a  demise.  Hence, 
where  the  scow  had  been  delivered  to  the  owner  for  repairs  and  she 
refused  to  return  it,  replevin  will  lie  to  recover  possession.  Brooklyn 
Ash  Removal  Co.  v.  Connell.  503 

See  Wheeler  v.  Wheeler  (Mem.),  622. 

RESCISSION. 

See  Park  &  Tilford  v.  Realty  Advertising  &  Supply  Co.  (Mem.), 
680. 
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Action  for  rescission  of  subscription  to  stock  and  for  rescission 
of  contract  of  emplo5rment  —  when  action  for  rescission  of  sub- 
scription to  stock  may  be  maintained  on  ground  of  fraud  —  action 
for  rescission  of  contract  cannot  be  maintained  when  plaintiff  has 
other  and  adequate  remedy. 

See  Stocks  and  Stockholders,  3,  4. 

SALE. 

See  Speiegd   v.    Lowenstein    (Mem.),   654;    Vogelstein  v.    Pope 
MetaU  Co.  (Mem.),  724. 

Election  of  remedies  —  principal  and  agent  —  sale  of  goods  to  an 
agent  of  an  undisclosed  principal  —  attempt  to  recover  value  of 
goods  from  agent  after  seller  has  knowledge  of  all  the  facts  of  the 
agency. 

See  Election. 

SALE  IN  BULK. 

See  Apex  Leasing  Co,  v.  Litke  (Mem.),  625. 

SAVINGS  BANKS. 

Action  to  recover  deposits  paid  to  third  party  wrongfully  in  posses- 
sion of  depositor's  bank  book  —  care  and  dili^nce  required  or  bank 
to  ascertain  that  person  receiving  money  is  entitled  thereto  —  burden 
of  proof  upon  bank. 

See  Banks  and  Banking,  1-3. 

SCHOOLS. 

1.  Dissolution  and  consolidation  of  school  districts  —  Powers  of 
district  superintendent  in  such  matters.  Under  the  statute  (Education 
Law,  Cons.  Laws,  ch.  16,  §  129)  a  district  superintendent  may, 
without  the  consent  of  the  districts,  dissolve  one  or  more  school  dis- 
tricts and  may  unite  the  territory  thereof  to  any  adjoining  district, 
except  a  union  free  school  district  whose  boundaries  are  coterminous 
with  the  boundaries  of  an  incorporated  village  or  city.  A  distinction 
is  made  in  the  Education  Law  between  the  alteration  of  the  boundaries 
of  a  school  district  and  the  dissolution,  reformation  and  consolidation 
of  districts  (§§  123-129).     Bullock  v.  Cooley,  566 

2.  Provision  of  statute  permitting  appeal  to  staie  commissioner  of 
education  constitutional  —  Decision  not  open  to  review  by  court.  Sec- 
tion 890  (formerly  880)  of  the  Education  Law,  permitting  appeals 
to  the  state  commissioner  of  education  and  making  his  decision 
on  such  appeals  final  and  conclusive,  is  constitutional  and  valid.  The 
purpose  of  this  statute  is  to  put  all  controversies  over  school  matters 
in  his  charge  and  to  remove  them,  as  far  as  practicable,  from  the 
courts,  and  hence,  a  decision  of  the  state  commissioner  of  education 
on  an  appeal  from  an  order  of  consolidation  is  not  open  to  review 
in  the  courts.  Id. 

3.  School  districts  considered  adjoining  though  separated  by  body 
of  water.  Where  two  school  districts  in  the  town  of  Oyster  Bav  were 
dissolved  and  united  with  another  district,  the  fact  that  one  of  those 
districts  is  an  island  separated  from  the  mainland  and  the  district 
with  which  it  is  united,  by  the  waters  of  Oyster  bay,  from  half  a 
mile  to  about  a  mile  wide,  which  is  a  part  of  Long  Island  sound,  does 
not  prevent  the  consolidation.  School  districts  may  be  considered  as 
adjoining  for  school  purposes  even  when  divided  by  creeks  or  other 
natural  boundaries.  Id. 
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4.  When  determinalion  of  district  superintendent  will  not  be  set  aside. 
Where  the  determination  of  the  district  superintendent,  in  such 
case,  was  made  after  examination  of  all  the  facts  and  circumstances, 
it  cannot  be  held  to  be  arbitrary  or  without  a  basis  of  jiuisdictioii 
upon  the  law  and  the  facts  and  the  court  will  not  set  aside  his  det^- 
mination  at  the  instance  of  a  subordinate  school  officer  who  has  first 
subjected  himself  by  appeal  to  the  jiu-isdiction  and  authority  of  the 
commissioner  of  education  and  only  sought  relief  from  the  courts 
after  his  failure  to  succeed  in  the  proceeding  specially  designed  to 
settle  controversies  in  school  matters.  Id. 

SEDUCTION. 

Evidence  —  indictment  for  seduction  under  promise  of  marriage  — 
corroboration  required  to  support  testimony  of  complainant — -judg- 
ment of  conviction  reversed  on  ground  that  oorroborating  evidence 
is  insufficient. 

See  Crimes,  8,  9. 

SERVICES. 

See  Seaman  v.  City  of  New  York  (Mem.),  648. 

When  real  estate  broker  who  has  negotiated  a  sale  entitled  to  his 
commissions  —  construction  of  contract  providing  that  broker  should 
receive  his  commissions  on  installments  as  paid  by  purchaser  — 
extensions  of  time  to  complete  contract  of  sale  —  broker's  claim  for 
commissions  on  unpaid  installment  —  question  whether  delay  was 
caused  by  seller  or  purchaser  for  jury. 

See  Commissions. 

Construction  and  efifeot  of  letters  constituting  agreement  for 
services. 

See  Contract,  12. 

SESSION  LAWS. 

1879,  Ch.  53  —  Aubium  city  charter  —  maintaining  and  repairing 
sidewalks. 

See  Negligence,  9. 

1897,  CJu  172  —  Aubium  city  charter  —  maintaining  and  repairing 
sidewalks. 

See  Negligence,  9. 

1901,  Ch.  57  —  Consolidation  of  libraries  in  New  York  city. 
See  Trusts,  2. 

1901,  Ch.  466  —  New  York  city  charter  —  limitation  of  speed  of 
fire  apparatus. 

See  Negligence,  1. 

1907,  Ch.  227  —  Statutes  fixing  price  of  gas. 
See  Gas  and  Electricity,  1. 

1909,  Ch.  18  —  Decedent  Estate  Law  —  distribution  of  personal 
property  of  decedent. 

See  Contract,  10. 

1909,  Ch.  19 — Domestic  Relations  Law  —  judgrment  confessed  in 
favor  of  wife  to  induce  her  to  procure  a  divorce  illegal. 

See  Judgment. 
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1909,  Ch.  21  —  Education  Law  —  dissolution  and  consolidation  of 
school  districts. 

See  Schools,  1-4. 

1909,  Ch,  22  —  Election  Law  —  purpose  and  scope  of  section  381. 
See  Elections,  1-4. 

Idem. —  Examination  of  ballots  under  section  374. 
See  Elections,  6. 

1909,  Ch.  27  —  General  Construction  Law. 
See  Liens,  1. 

1909,  Ch.  30  —  Highway    Law  —  incorx)orated    village   may   limit 
speed  of  automobile. 

See  Villages. 

1909,  Ch.  33  —  Insurance  Law  —  standard  provisions  for  accident 
insurance  i)olicies. 

See  Insurance,  1-6. 

1909,  Ch.  36  —  Labor  Law  —  provision  forbidding  employment  of 
children  under  age  of  fourteen  years. 

See  Crimes,  1-4. 

Idem. —  Labor  Law  —  protection  of   openings  to  vats  and  pans. 
See  Negligence,  10. 

Idem. —  Labor  Law  —  application,  of  provision  requiring  machinery 
to  be  guarded. 

See  Negligence,  13. 

1909,  Ch.  38  —  lien  Law  —  electric  fixtures  a  permanent  improve- 
ment of  real  proi)erty. 

See  Liens,  1. 

Idem. —  Lien  Law  —  foreclosure  of  mechanic's  lien. 
See  Liens,  2-7. 

Idem. —  Lien  Law  —  requirement  that  assignment  of  state  con- 
tract must  be  filed  with  head  of  department  having  charge  of 
construction. 

See  Liens,  8. 

1909,  Ch.  45  —  Personal  Property  Law  —  implied  warranty  as  to 
wholesomeness  of  food. 

See  Food,  1,  2. 

1909,  Ch.  49 —  Public  Health  Law  —  sale  of  narcotic  drugs. 
See  Parent  and  Child,  2. 

1909,  Ch.  52  —  Real  Property  Law  —  descent  of  real  property  of 
decedent. 

See  Contract,  10. 

Idem. —  Real  Property  Law  —  express  tnist  of  real  property 
—  reversion. 

See  Trust,  1. 
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1909,  Ch.  61  —  Stock  Corporation  Law  —  liability  of  stockholders 
for  debts  of  corporation. 

See  Stocks  and  Stock holdebs,  1,  2. 

1909,  Ch.  62  —  Tax  Law  —  transfer  tax  a  lien  upon  api»*aised  value 
of  each  interest  bequeathed  or  devised. 

See  Tax,  1,  2. 

1909,  Ch.  64 — Village  Law  —  enforcement  of  ordinances. 
See  Villages. 

1910,  Ch,  374  —  Highway  Law  —  provision  requiring  operator  of 
automobile  who  injures  person  or  property  of  another  to  give  name 
to  injured  person  or  to  police  officer. 

See  Crimes,  10. 

1910,  Ch,  480  —  Public  Service  Commissions  Law  —  requirements 
relating  to  charges  of  common  carriers. 

See  Carriers,  3. 

Idem, —  Public  Service  Conunissions  Law  —  power  to  regulate  price 
of  gas. 

See  Gas  and  Electricity,  4. 

Idem. —  PubHc  Service  Commissions  Law  —  power  of  commission 
to  regulate  price  of  natural  gas. 

See  Gas  and  Electricity,  7. 

1913,  Ch.  155  —  Insurance  Law  —  provision  that  falsity  of  state- 
ment in  application  shall  not  bar  recovery  applies  only  to  policies 
issued  after  January  1,  1914. 

See  Insurance,  10. 

1917,  Ch.  200 —  Appeal  to  Court  of  Appeals. 
See  Appeal,  1. 

SHIPS  AND  SHIPPING. 

When  action  of  replevin  will  he  to  recover  from  owner  possession 
of  chartered  scow. 

See  Replevin. 

SPECIFIC  PERFORMANCE. 

See  Smith  v.  OsterhotU  (Mem.),  634;  Bischofsky  v.  Wohl  (Mem.), 
645;  Mohawk  Improvement  Co.  v.  Everest  (Mem.),  703. 

Husband  and  wife  —  execution  of  will  by  each  giving  all  property 
to  the  other  under  an  agreement  that  survivor  snould  by  will  dis- 
tribute the  property  among  the  next  of  kin  of  both  —  when  the  wife, 
who  survived  her  husband,  failed  to  comply  with  the  agreement,  the 
next  of  kin  of  her  husband  can  maintain  an  action  for  the  specific 
performance  of  the  contract. 

See  Contract,  10. 

STATE. 

Contract  for  furnishing  and  equipping  locker  rooms  in  state  capitol 
—  assignment  of  such  contract  to  bank  as  security  for  loan  —  state 
architect  proper  officer  with  whom  to  file  assignment  —  trustees  of 
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public  buildings  must  consent  to  such  assignment  —  if  such  consent 
be  not  obtained  before  assignment  is  filed,  the  assignment  cannot  be 
enforced  as  against  a  subsequent  mechanic's  lien  against  contractor. 

See  Liens,  S. 

STOCKBROKERS. 

False  promise  made  with  intent  to  break  same  —  action  by  members 
of  law  firm  to  recover  money  embezzled  by  their  junior  partner  and 
lost  in  stock  speciilations,  on  margins,  in  a  branch  office  of  defendants 
conducted  and  managed  by  their  agent  —  when  defendants  not  bound 
by  false  statements  and  by  acts  of  their  agent  in  concealing  specula- 
tions of  the  junior  partner  —  when  evidence  insufficient  to  show 
authority  of  defendants*  agent  in  acts  complained  of  or  that  acts  were 
ratified  by  defendants  —  proximate  cause  —  deceit  followed  by  negli- 
gence not  the  immediate  cause  of  loss. 

See  Principal  and  Agent,  3-5. 

STOCK  CORPORATION  LAW. 

Liability  of  holder  of  capital  s^ock,  not  fully  paid,  for  debts  of 
corporation  —  liability  of  such  stockholder  for  royaltieis  for  use  of 
patent,  which  accrued  after  his  purchase  of  stock. 

See  Stocks  and  Stockholders,  1,  2. 

STOCKS  AND  STOCKHOLDERS. 

1.  Liability  of  holder  of  capital  stock,  not  fvlly  paid,  for  debts  of 
corporation.  Under  the  statute  (Stock  Corporation  Law,  §  56;  Cons. 
Laws,  ch.  59)  providing  that  *'  Every  holder  of  capital  stock  not 
fully  paid,  in  any  stock  corporation,  shall  be  personally  Uable  to  its 
creditors,  to  an  amount  equal  to  the  amount  unpaid  on  the  stock 
held  by  him  for  debts  of  the  corporation  contracted  while  such  stock  was 
held  by  him"  a  sum  payable  upon  a  contingencjr  is  not  a  debt  **  con- 
tracted "  and  does  not  become  a  debt,  for  which  the  stockholder  is 
Uable  under  the  statute,  until  the  contingency  has  happened.  Bottlers 
Seal  Co.  V.  Rainey.  369 

2.  Liability  of  stockholder  for  royalties  for  use  of  patent,  which  accrued 
after  his  purchase  of  stock.  Where  an  agreement  granted  the  sole 
nght  and  license  to  manufacture,  use  and  sell  certain  patented  articles 
for  a  fixed  period  in  consideration  of  a  fixed  license  fee  or  royalty  to 
be  paid  upon  each  article  sold  and  delivered  by  the  grantee  or  his 
assigns,  such  royalties  not  to  be  less  in  the  aggregate  than  a  specified 
amount,  such  an  agreement  is  contingent  and  creates  no  debt  until 
the  time  stipulated  for  payment  arrives;  the  contract  is  for  a  future 
indebtedness  to  be  incurred  and  paid,  in  amounts  designated  by  the 
contract  when  the  consideration  is  furnished;  hence,  when  the  licensee 
named  in  that  contract  transferred  his  rights  thereunder  to  a  cor- 
poration which  agreed  to  carry  out  the  terms  but  which  failed  to  pay 
the  amounts  which  became  due  for  royalties  as  articles  were  sold  and 
delivered,  the  licensor  can  maintain  an  action  under  the  statute 
against  a  holder  of  stock  not  fully  paid,  in  such  assignee  corporation, 
for  his  liability  for  such  debt  of  the  corporation  so  contracted  while 
such  stock  was  held  by  him.  A  contention  of  defendant  that  the 
debt  was  contracted  wnen  the  assignment  was  made  and  before  he 
became  a  stockholder  cannot  be  sustained.  Id. 

3.  Subscription  for  stock  induced  by  false  representations  —  Action 
for  rescission  may  be  maintained.  This  action  was  brought  by  the 
plaintiff  seeking  rescission  of  a  subscription  made  by  him  for  capital 
stock  of  the  defendant  corporation  and  to  have  repaid  to  him  the 
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sum  paid  on  such  subsoription;  also  to  have  rescinded  a  contract  of 
emplojrment  made  by  him  with  the  con)oration  with  an  accounting 
for  damages  claimed  to  have  been  sustained  by  him  under  the  con- 
tract. This  relief  is  sought  upon  the  ground  that  the  plaintiff  was 
induced  to  make  the  subscription  and  contract  by  the  fraudiilent 
representations  of  the  individual  defendant  acting  in  behalf  of  the 
corporation.  Heldt  on  examination  of  the  compliunt  on  demmrv, 
that  while  the  representations  of  the  individual  defendant  through 
which  plaintiff  was  induced  to  subscribe  for  stock  and  enter  into 
the  contract  of  employment  related  to  something  which  was  to  occur 
in  the  future  in  the  way  of  organization  of  the  corporation  and  pay- 
ment for  its  stock  in  full  with  property  and  casn,  the  alle^tions 
describe  a  case  where  a  defendant  has  fraudulently  and  positively 
as  with  personal  knowledge  stated  that  something  was  to  be  done 
when  he  knew  it  was  not  to  be  done  and  that  £is  representations 
were  fiJse.  Such  statements  and  representations  when  false  are 
actionable.     Riizwoller  v.  Lurie.  464 

4.  Action  for  rescission  of  contrcuA  of  emvloyment  —  When  plainiiff 
not  entitled  to  equitable  relief.  Upon  the  allegations  of  the  complaint 
as  to  the  contract  for  employment  and  demand  for  its  rescission, 
even  if  they  are  sufficient  to  state  a  cause  of  action,  it  is  doubtful 
whether  plaintiff  is  entitled  to  equitable  reUef,  nor  does  he  need  such 
relief  to  protect  whatever  rights  he  has.  Id, 

5.  When  individual  who  made  false  representcUions  on  behalf  of 
corporation  is  not  answerable  personally,  A  demurrer  is  well  interposed 
by  the  individual  defendant.  In  making  the  alleged  false  represen- 
tations he  acted  on  behalf  of  the  corporation  and  the  money  paid  by 
plaintiff  to  him  was  so  paid  for  the  purpose  of  being  turned  over  to 
the  corporation  for  stock  and  was  in  fact  so  turned  over.  No  cause 
of  action  is  alleged  against  him  personally.  Id. 

See  Sanders  v.  Proctor  (Mem.),  682;  Richards  v.  Robin  (Mem.). 
719. 

Stock  pledged  to  secure  payment  therefor  —  when  dividends 
declared  on  stock  are  cash  and  should  be  applied  on  the  indebtedness 
—  sale  of  pledged  stock  with  accumulated  dividends  thereon  unlaw- 
ful —  rights  and  remedies  of  pledgor. 

See  Pledge,  1,  2. 

STREETS. 

See  Greis  v.  City  of  Syracuse  (Mem.),  658. 

Sidewalks  —  liability  of  property  owner  for  failure  to  keep  sidewalk 
in  repair  as  required  b^  charter  of  city  —  party  injured  by  defective 
sidewalk  may  bring  siut  directly  against  negligent  owner. 

See  Neqlioence,  9. 

Injury  from  defective  street  —  sufficiency  of  notice. 
See  Negligence,  12. 

Horses  attached  to  truck,  transporting  pile  driver  through  street, 
killed  bv  electricity  passing  from  trolley  wires  throiigh  truck  —  whether 
railroad  company  was  negligent  in  failing  to  raise  wires  to  prevent 
accident  question  for  the  jury  —  contributory  negligence  of  persons 
driving  truck  question  for  the  jury. 

See  Negligence,  14. 
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SUBSCRIPTIONa. 

See  Wing  v.  Smith  (Mem.),  657. 

Stock  subscriptions -;- construction  of  ag^reement  proposed  to  be 
entered  into  by  a  83aidicate  composed  of  subscribers  of  bonds  to  be 
issued  to  build  a  proposed  railroad  and  the  railroad  promoters  as 
managers  of  the  proposed  syndicate  —  when  such  agreement  signed 
by  oiSy  one  subscriber  for  bonds  does  not  authorize  promoters  to 
borrow  money  on  strength  of  such  subscription  —  when  subscriber 
who  is  not  liable  for  such  loan  may  have  agreement  and  subscription 
canceled. 

See  Contract,  11. 

Action  for  rescission  of  subscription  to  stock  and  for  rescission  of 
contract  of  employment  —  when  action  for  rescission  of  subscription  • 
to  stock  may  be  maintained  on  ground  of  fra^d  —  action  for  rescission 
of  contract  cannot  be  maintained  when  plaini/iff  has  other  and 
adequate  remedy. 

See  Stocks  and  Stockholders,  3,  4. 

SURETY  BONDS. 

See  Jiiveria  Realty  Co.  v.  Illinois  Surety  Co.  (Mem.),  688. 

TAX. 

1.  Transfer  tax  is  a  lien  upon  appraised  value  of  each  interest 
heoueatkedf  not  upon  gross  amount  of  several  heqv£sts  to  any  one  indi- 
viaual.  Under  section  224  of  the  Tax  Law  (Cons.  Laws,  ch.  60)  the 
basis  of  the  transfer  tax  is  not  ui>on  the  gross  amount  of  several 
bequests  to  one  individual,  but  rather  upon  the  appraised  value  of  the 
separate  interests  into  which  the  estate  is  divided,  and  the  lien 
imposed  is  limited  to  such  separate  interest.    Smith  v.  Browning. 

358 

2.  Devisee  of  real  property  who  has  failed  to  obtain  transfer  tax  appraisal 
or  to  obtain  consent  and  release  of  property  pending  appraisal,  cannot 
compel  specific  performance  of  contract  to  purchase  same.  Plaintiff 
and  defendant  entered  into  a  contract  for  a  sale  and  purchase  of  real 
estate,  the  plaintiff  to  convey  and  defendant  to  acquire  said  premises 
free  and  clear  of  all  liens  or  charges  except  an  outstanding  mortgage 
thereon.  On  the  due  day  defendant  refused  to  accept  the  deed  of 
said  premises  tendered  by  the  plaintiff  ui>on  the  sole  ground  that 
plaintiff's  title  was  unmarketable  by  reason  of  the  fact  that  the 
transfer  tax  upon  plaintiff's  interest  in  her  deceased  husband's  estate 
had  not  then  been  computed  and  paid  and  that  said  tax  was  an 
existing  lien  thereon.  Plaintiff  thereafter  brought  this  action  to 
compel  a  specific  performance  of  the  contract.  Held,  that  the  transfer 
tax  was  not  a  hen  on  the  specific  property  contracted  for,  but  that 
owinp:  to  the  delay  of  plaintiff  in  obtaining  an  appraisal  of  the  estate 
and  m  view  of  the  fact  that  she  did  not  avail  herself  of  the  practice 
of  obtaining  a  consent  and  release  of  the  property  in  question  pending 
the  appraisal,  the  defendant  had  no  means  of  ascertaining  how  much 
or  how  little  tax  was  chargeable  on  the  premises.  He  was  entitled 
to  receive  a  marketable  title  free  from  any  transfer  tax  and  was  not 
re«[uired  under  the  terms  of  his  contract  with  plaintiff  to  speculate 
with  reference  thereto.  In  the  exercise  of  reasonable  care  plaintiff 
could  have  ^ven  a  marketable  title  to  the  premises  on  the  due  day. 
Her  failure  m  that  respect  cannot  be  attributed  to  defendant;  hence 
she  cannot  enforce  specific  performance  against  him.  Id. 

See  City  of  Syracuse  v.  Onondaga  Co.  Sav.  Bank  (Mem.),  650; 
Adamson  v.  Schreiner  (Mem.),  713. 
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TAX  LAW. 

Transfer  tax  a-lien  upon  apf)rai8ed  value  of  each  interest  bequeathed 
or  devised. 

See  Tax,  1,  2. 

TAXPAYER'S  ACTION. 

See  Andrews  v.    Pieraon  (Mem.),  649. 

TITLE. 

See  Brovmfield  v.  Simon  (Mem.),  643;   Reed    v.  Reed    (Mem.), 
695. 

TITLE  GUARANTY. 

When  vendee  who  at  time  of  execution  of  oontraot  of  sale  knew 
of  defeot  in  title  cannot  recover  against  drawer  of  contract  and  of 
subseouent  deed  for  faUure  to  protect  him  —  policy  of  insurance 
may  define  "  loss  "  intended  to  be  covered  —  when  owner  of  real 
property  may  insure  himself  against  defects  in  title  of  which  he  had 
knowledge  —  when  dismissal  of  counterclaim  pleading  facts  which 
would  entitle  insurer  to  reformation  of  policy  is  error. 

See  Negligence,  5-^. 

TRANSFER  TAX. 

See  Matter  of  Richards  (Mem.),  671. 

Transfer  tax  is  a  lien  upon  appraised  value  of  each  interest 
bequeathed,  not  upon  gross  amount  of  several  bequests  to  any  one 
individual  —  devise  of  real  estate  not  subject  to  lien  for  tranrfer  tax 
upon  bequests  of  personal  property  to  devisee. 

See  Tax,  1,  2. 

TRIAL. 

Biu*den  of  proof  —  when  province  of  jury  to  draw  conclusion  from 
testimony  of  experts  —  whether  clerks  in  bank  exercised  care  and 
were  reasonably  prudent  question  for  jury. 

See  Banks  and  Banking,  1-3. 

Erroneous  denial  of  motion  to  strike  out  evidence  —  erroneous 
admission  of  expert  evidence. 

See  Contract,  1-3. 

Requests  to  charge  —  erroneous  refusal. 
See  Contract,  4. 

Erroneous  reason  for  receiving  competent  and  admissible  evidence 
not  sufficient  ground  for  reversal  of  judgment  —  when  statements 
made  by  witness  admissible  as  explanatory  of  the  conduct  and  acts 
of  the  witness. 

See  Crimes,  6,  7. 

Seduction  —  evidence  —  indictment  for  seduction  under  promise 
of  marriage  —  corroboration  required  to  support  testimony  of  com- 
plainant —  judgment  of  conviction  reversed  on  ground  that  ccMTobo- 
rating  evidence  is  insufficient  —  erroneous  refusal  to  charge. 

See  Crimes,  8,  9. 

When  declaration  of  injured  party  admissible  as  part  of  the  res 
gestce. 

See  Crimes,  10. 
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When  error  to  exclude  evidence  tending:  to  show  breach  of  warranty. 

See  Evidence,  1. 

Rule  as  to  weight  and  quality  of  evidence  offered  in  support  of 
claim  against  decedent's  estate  —  when  section  829  of  Code  of  Civil 
r^ocedure  not  applicable  —  inadequacy  of  evidence  to  sustain  claim 
of  oral  assignment  of  insurance  policy. 

See  Evidence,  2-5. 

Distinction  between  insufficient  evidence  and  unsatisfactory  evi- 
dence—  when  evidence  of  negligence  sufficient  to  make  a  case  for 
jury  —  elements  of  damage  not  alleged  in  complaint  may  not  be 
considered. 

See  Evidence,  6-8. 

When  inaccurate  charge  harmless. 
See  Food,  2. 

Presumption  of  death  arising  from  continuous  absence  of  seven 
years  —  general  rule  and  application  thereof  —  evidence  required  to 
establish  such  presumption  —  when  question  one  of  law  —  inadequacy 
of  evidence. 

See  Insurance,  7-9. 

When  corporation  may  maintain  action  for  libel  without  proof 
of  special  damage  —  if  words  complained  of  are  ambiguous,  their 
meaning  and  application  are  questions  for  jury  —  when  entire  publi- 
cation may  be  shown. 

See  Libel,  1-4. 

Railroad  crossing  accident  —  question  of  contributory  negligence 
ordinarily  one  for  jury  —  degree  of  care  required  of  traveler  approach- 
ing railroad  crossing  —  erroneous  dismissal  of  complaint. 

See  Negligence,  3,  4. 

Master  and  servant  —  place  to  work  —  dangerous  situation  — 
questions  of  negUgence  for  jury  —  erroneous  dismissal  of  complaint. 

See  Negligence,  11. 

Exceptions  to  charge  and  to  refusals  to  charge. 
See  Parent  and  Child,  3. 

Statement  of  foreign  law  set  forth  as  a  defense  in  an  action  —  when 
question  of  fact  which  may  be  admitted  by  demurrer  —  when  state- 
ment of  statutes  and  decision  of  foreign  state  presents  question  of 
law  for  the  court. 

See  Pleading,  5-8. 

When  question  of  rights  and  obligations  of  parties  should  be  sub- 
mitted to  jury  —  improper  instruction  to  add  interest  to  award  of 
damages. 

See  Water  and  Watercourses,  2,  3. 

TRUST. 

1.  Express  trust  conveying  real  property  to  trustee  to  pay  income 
thereof  to  grantor  with  directions  to  convey  to  grantor* s  heirs  upon  his 
death  —  When  such  trust  does  not  transform  the  reversion  to  grantor's 
heirs  into  a  remainder.  Where  there  was  no  adequate  disclosure  of  a 
purpose  in  the  mind  of  a  grantor,  who  created  a  trust,  to  vest  his 
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presumptive  heirs  with  rigrhts  which  it  would  be  beyond  his  power 
to  defeat,  and  the  grant  by  its  terms  was  subject  to  destruction  at 
the  will  of  the  trustee,  it  was  also  subject  to  destruction,  as  against 
the  heirs  at  law,  at  the  will  of  the  grantor.  They  had  an  expectancy 
but  no  estate.  Where  an  express  trust  is  created,  every  legal  estate 
and  interest  not  embraced  in  the  trust,  and  not  otherwise  disposed 
of,  shall  remain  in  or  revert  to  the  person  creating  the  trust  or  his 
heirs   (Real  Property  Law,   §   102),  and  where  the  owner  of  real 

Property  conveyed  it  to  a  trustee  to  pay  to  grantor  a  c«*tain  sum 
*om  the  rents  and  profits  and  also  some  debts  and  mortgages  on 
the  property,  the  trustee  to  have  i)ower  to  mortgage  for  the  paj^nent 
of  liens  and  also  to  sell  or  reconvey  to  the  grantor,  and  upon  the 
death  of  the  grantor  the  property,  if  not  sold,  to  be  conveyed  to  his 
heirs  at  law,  or,  if  sold,  the  remainder  of  the  proceeds  of  sale  to  be 
paid  to  them,  such  trust  did  not  create  a  life  estate  in  the  trustee 
with  remainder  over  to  the  heirs  of  grantor.  His  heirs  at  law,  if  they 
receive  anything  on  his  death,  wul  take  by  descent  and  not  by 
purchase,  and  hence  there  is  nothing  that  creditors  of  such  heirs  can 
seize.     Doctor  v.  Hughes,  305 

2.  Gift  of  remainder  of  residuary  estate  to  a  library  —  Consolidaiion 
of  such  library  with  a  municipal  public  library  and  surrender  of  its 
charter  before  termination  of  the  trust  estate  —  Legacy  to  library  did  not 
vest  on  death  of  testator  and  library  hatnng  ceased  to  exist  before  life 
estate  terminated,  the  leaacy  lapsed  and  became  property  a«  to  which 
testator  died  intestate  ana  parsed  to  his  heirs  and  next  of  kin.  The  will 
of  testator  provided  that  one-third  of  his  residuary  estate  should 
be  held  in  trust  during  the  life  of  a  named  beneficiary.  After  her 
death  and  after  payment  of  certain  specific  be<][uests  he  .directed 
that  a  certain  sum  be  paid  from  this  portion  of  his  residuary  estate 
to  the  Washington  Heights  Library  in  the  city  of  New  York  upon 
condition  that  it  should  be  maintained  at  all  times  as  a  free  circulating 
library.  The  rest  of  the  one-third  so  bequeathed  he  directed  to  be 
given  an  institution  of  which  the  defendant,  the  Knickerbocker 
Hospital,  is  the  successor.  An  act  was  passed  (L.  1901,  ch.  57) 
whereby  it  was  in  substance  provided  that  any  corporation  carryinfij 
on  a  library  in  the^city  of  New  York  might  convey  and  transfer  all  ot 
its  property  to  the  New  York  Public  Library  on  such  terms,  con- 
ditions and  limitations  as  mi^ht  be  agreed  upon  between  the  two 
parties;  also  that  the  regents  might  '*  accept  a  surrender  of  the  charter 
of  the  library  corporation  so  oonvejring .  its  property,  and  forever 
discharge  its  directors  or  trustees  from  their  trusts  in  the  premises," 
also  that  '*  any  devise  or  bequest  contained  in  any  last  will  and  testa- 
ment made  to  any  corporation  conveying  its  property  under  the 
authority  of  this  act,  whether  made  before  or  after  such  conveyance, 
shall  not  fail  by  reason  of  such  conveyance,  but  the  same  shall  enure 
to  the  benefit  of  **  the  New  York  Public  Library.  After  the  passage 
of  this  act  and  before  the  expiration  of  the  foregoing  life  trust,  the 
Washington  Heights  Library  took  proper  steps  to  transfer  its  property 
to  the  New  York  Public  Library  and  surrender  its  charter,  and  sub- 
sequently the  board  of  regents  in  accordance  with  the  provisions 
of  the  statute  accepted  a  surrender  of  the  charter  of  the  former  library 
corporation.  The  sum  beoueathed  to  the  Washington  Heights  Library 
is  claimed  by  the  New  York  Public  Library  under  the  residuary  clause. 
Held,  that  the  beauest  in  favor  of  the  Washington  Heights  Library  did 
not  vest  on  the  death  of  the  testator;  and  that  before  that  corpora- 
tion became  entitled  to  its  legacy  under  the  will  it  had  absolutely 
ceased  to  exist  and  the  legacy,  therefore,  lapsed  and  did  not  pass  to 
the  New  York  Public  Library  as  its  successor  under  the  foregoii 
proceedings.     Wright  v.  Wright.  31 
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3.  Where  there  is  a  lapse  of  an  intended  legacy  of  part  of  the  residuum 
the  "part  as  to  which  disposition  has  failed  tmU  go  as  in  case  of  intestacy. 
While  as  a  general  rule  a  residuary  clause  will  include  ana  be  appli- 
cable to  lapsed  legacies,  it  is  not  the  rule  in  respect  of  a  residuary 
clause  where  the.  legacy  which  has  failed  and  lapsed  was  itself  part  of  a 
residue.  In  such  case,  on  failure  of  the  intended  legacy  of  part  of  the 
residuum,  the  part  as  to  which  disposition  has  failed  will  go  as  in  case 
of  intestacy,  and  the  residuum  passing  under  the  residuary  clause 
will  not  be  augmented  by  a  **  residue  of  a  residue."  Hence,  the 
lapsed  legacy  does  not  fall  into  the  residuum  of  the  third  residuary 
portion  and  does  not  pass  under  the  residuary  clause  applicable  to 
that  portion  to  the  appellant  Knickerbocker  Hospital,  but  beconaes 
propeorty  as  to  which  tne  testator  died  intestate  and  passes  to  his  heirs 
and  next  of  kin.  Id. 

Court  of  equity  bound  by  no  unyielding  formula  —  equity  of  trans- 
action must  shape  relief  —  when  employer  may  hold  employee  as 
trustee  and  require  him  to  account  for  profits  of  personal  transaction 
—  when  oral  consent  of  employer  to  such  transaction  precludes 
him  from  impressing  such  a  trust  and  acquits  employee  of  breach  of 
written  contract  forbidding  his  engaging  in  business  similar  to  his 
employer's. 

See  Contract,  7-9. 

UNFAIR  COMPETITION. 

See  Comerma  Co.  v.  Comerma  (Mem.)»  676. 

VENDOR  AND  PURCHASER. 

See   Trowbridge  v.   Earle  (Mem.),  671;  Goldinger  v.   Baumann 
(Mem.),  697. 

VILLAGES. 

Misdemeanor  —  Motor  vehicles  —  Incorporated  villages  may  by  ordi- 
nance limit  the  speed  of  automobiles  and  provide  that  violation  of  ordinance 
is  a  misdemeanor  punishable  by  a  fine  and  imprisonment  if  fine  is  not 
paid  —  Action  for  false  arrest  of  person  violating  such  an  ordinance 
cannot  be  maintained.  The  state,  when  it  i)unishes  misdemeanors  by 
^Qy  is  not  confined  to  the  remedy  of  a  civil  action  for  a  penalty. 
(Code  Civ.  Pro.  §  1962.)  The  offender  who  refuses  to  pay  may  be 
imprisoned  until  the  fine  is  satisfied,  subject  to  the  condition  that  the 
imprisonment  may  not  exceed  one  day  for  every  dollar  of  the  fine. 
(Code  Crim.  Pro.  §§  484.  718.)  Under  the  Highway  Law  (Cons.  Laws, 
ch.  25,  §§  287,  288,  290)  an  incorporated  village  may  by  ordinance  limit 
the  speed  of  automobiles  in  the  village  to  fifteen  miles  an  hour  and 
provide  that  a  violation  of  the  ordinance  is  a  misdemeanor  punishable 
by  a  fine  not  exceeding  that  prescribed  by  subdivision  2  of  section  290, 
and  if  the  fine  be  not  paid  the  offender  may  be  imprisoned.  Hence  a 
person  arrested  for  violation  of  such  ordinance  cannot  maintain  an 
action  for  false  arrest  against  the  officer  who  arrested  him  upon  the 
ground  that  the  village  authorities  have  no  power  to  enforce  the 
ordinance  except  under  the  Village  Law  (Cons.  Laws,  ch.  64,  §  93), 
and,  therefore,  have  power  only  to  prescribe  a  penalty  for  a  violation 
of  the  ordinance.     Chapman  v.  Selover.  417 

When  attorney  employed  by  village  at  annual  salary  an  employee 
of  the  village  and  not  a  public  officer  thereof  —  when  entitled  to 
compensation  although  all  officers  of  village  discharged  when  it  became 
incorporated  as  a  city. 

See  Contract,  5. 
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Power  to  enforce  village  ordinance. 

See  Villages. 

WAIVER. 

Right  to  recover  excess  charges  by  carrier  may  be  waived. 

See  Carriers,  2. 

WARRANTY. 

Execution  of  written  contract  purporting  to  be  same  as  oral  contract 
previously  agreed  upon  by  parties  but  guaranty  of  which  was  omitted 
in  written  contract  —  party  induced  to  sign  such  contract' by  false 
statements  of  contents  thereof  by  other  party  —  action  for  breach 
of  warranty  of  oral  contract  —  when  such  action  can  be  maintained  and 
damages  recovered. 

See  Contract,  6. 

When  error  to  exclude  evidence  tending  to  show  breach  of  warranty. 
See  Evidence,  1. 

Implied  warranty  as  to  wholesomeness  of  food  —  action  may  be 
maintained  for  breach  —  when  implied  warranty  exists. 

See  Food,  1,  2. 

WATER  AND  WATERCOURSES. 

1.  Navigation  —  Injury  to  boat  and  cargo  through  failure  of  con- 
tractor  to  mark  shoal  in  newly-excaoated  part  of  Erie  canal.  In  an 
action  against  a  contractor,  engaged  in  enlarging  the  Erie  canal,  for 
alleged  negligence  in  failing  to  mark  a  shoal  spot  in  the  newly- 
excavated  part  of  the  canal  about  thirty  to  fifty-five  feet  from  the 
original  channel  but  apparently  safely  navigable,  whereby  plaintiff's 
boat  ran  aground  and  with  its  cargo  was  damaged,  held,  that  although 
it  api)ears  that  the  defendant  was  required  by  his  contract  with  the 
state  to  take  such  precautionary  measures  as  might  be  necessary  to 
^ard  against  interruption  to  navigation,  it  was  erroneous  for  the  court 
m  its  char|:e  and  by  refusals  to  charge  to  hold  as  matter  of  law  that 
the  plaintiff's  boat  was  rightfully  and  without  negligence  where  it 
was  and  that  defendant  as  matter  of  law  was  guuty  of  negligence 
because  in  the  course  of  and  while  still  engaged  in  malang  excavations 
it  allowed  this  uprising  strip  of  bottom  to  exist.  Ryan  v.  Empire 
Engineering  Corpn.  62 

2.  Question  of  riohts  and  obligations  of  parlies  should  have  been  sub- 
mitted to  jury.  The  trial  court  instead  of  defining  the  rights  and 
obligations  of  the  parties  by  rigid  rules  of  law  should  have  submitted 
them  to  the  jury  with  instructions  as  to  the  tests  of  reasonable  conduct 
and  ordinary  prudence.  Id. 

3.  Im-proper  instruction  that  jury  must  add  interest  to  award  of  damages. 
It  was  improper  to  instruct  the  jury  that  they  must  add  interest 
to  the  amount,  if  any,  which  they  should  award  as  damages  for  the 
injury  to  plaintiff's  boat.  Id. 

t 

WILL. 

Agreement  by  husband  and  wife  to  execute  wills  giving  all  their 
property  to  each  other  —  specific  performance. 

See  Contract,  10. 
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Testamentary  trust  —  gitt  of  remainder  of  residuary  estate  to  a 
library  —  consolidation  of  such  library  with  a  municipal  public 
library  and  surrender  of  its  charter  before  termination  of  the  trust 
estate  —  le^:acy  to  library  did  not  vest  on  death  of  testator  and 
librarv  havmg  ceased  to  exist  before  life  estate  terminated,  the  legacy 
lapsed  and  became  property  as  to  which  testator  died  intestate  and 
passed  to  his  heirs  and  next  of  kin. 

See  Trust,  2,  3. 

WORKMEN'S  COMPENSATION. 

1.  Claimant  injured  while  visiting  another  workman  across  the  room 
from  place  where  claimant  was  employed  —  A  ccident  did  not  arise  out 
of  or  in  course  of  claimant* s  employment.  An  award  under  the  Work- 
men's Compensation  Law  can  be  sustained  onl^  where  the  court  is 
able  fairly  to  say  that  between  the  work  for  which  the  employee  was 
engaged  and  the  disputed  act  which  led  to  the  accident  there  was 
eimer  naturally  or  as  the  result  of  some  act  of  the  employer  or  of 
custom  a  real  relationship  which  brought  the  accident  within  the 
range  of  employment,  and,  therefore,  it  could  be  said  to  have  arisen 
out  of  and  in  the  course  of  the  employment.  The  claimant  was  in  the 
employ  of  defendant  which  was  engaged  jn  the  manufacture  of  shoes, 
ana  his  duties  consisted  in  marking  soles  with  a  rubber  hand  stamp. 
At  the  time  of  the  accident  claimant  had  crossed  the  room  in  which  he 
was  working  to  say  good-bye  to  a  fellow-employee  who  had  been  drafted 
and  who  would  be  required  to  leave  work  on  account  of  the  draft,  and 
while  leaning  on  the  bench  connected  with  the  splitting  machine  which 
was  being  operated  by  his  fellow-employee,  his  right  arm  was  caught 
in  an  unguarded  cog-wheel,  and  he  sustained  the  injuries  for  which 
the  award  has  been  made.  At  the  time  that  claimant  walked  across 
the  room  to  ^reet  his  fellow-employee,  he  had  finished  the  work  that 
had  been  assigned  to  him  and  was  waiting  the  arrival  of  more  work. 
Heldy  that  the  accident  did  not  in  any  degree  arise  out  of  or  in  the 
course  of  claimant's  employment.  Matter  of  De  Salvia  v.  Menihan 
Co.  123 

2.  Claimant  injured  while  walking  upon  tracks  in  railroad  yard  instead 
of  adjacent  and  convenient  highway  —  When  accident  did  not '  arise  out 
of  and  within  course  of  employment.  The  deceased  for  whose  death 
compensation  is  claimed  was  in  the  employ  of  defendant  as  a  car 
inspector  in  one  of  its  yards;  he  was  accustomed  to  ^o  for  his  dinner  to 
his  home,  which  was  not  on  the  d^endant's  premises,  on  week  days 
taking  the  highway  and  on  Sundays  walking  on  the  defendant's 
right  of  way  in  order  to  avoid  exposing  himself  in  his  working  clothes 
to  the  view  of  people  on  the  highway;  he  took  this  route  without 
objection  on  the  part  of  his  employer  and  in  so  doing  violated  no 
enforced  rule;  on  Sundays  he  received  pay  for  eleven  hours  which 
included  the  one  which  he  was  permitted  to  take  for  dinner;  on  the 
Sunday  in  question  as  he  was  thus  going  to  dinner  he  received  injuries 
causing  death  by  falling  from  a  trestle  which  was  within  the  limits  of 
the  raUroad  yards  in  which  yards  he  performed  certain  of  his  duties. 
The  deceased  on  the  occasion  in  question  traveled  more  than  half  a 
mile  from  the  yard  where  he  stopped  work  before  reaching  the  trestle 
where  he  fell,  whereas  it  was  a  much  shorter  distance  to  the  highway 
which  he  ordinarily  used  for  this  trip,  and  the  route  which  he  did  take 
on  this  occasion  before  reaching  the  trestle  crossed  two  streets  which 
would  have  led  him  home.  Held,  that  the  findings  of  the  specific 
circumstances  which  gave  rise  to  the  accident  are  to  control  rather  than 
the  general  conclusion  drawn  from  them  by  the  commission,  and  that 
test^  by  the  general  character  of  the  undertaking  in  which  the 
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deceased  was  engaged  at  the  time  of  the  accident  the  latter  did  not 
arise  in  the  course  of  or  spring  out  of  his  employment.     Matter  of 
Mclnemey  v.  B.  &  S.  R.  R.  Corp,  130 

See  Matter  of  Dugan  v.  McArdle  (Mem.)»  668;  Mcttter  of  Haley  v. 
B,  &  A,  R.  R.  (Mem.),  669. 

WORKMEN'S  COMPENSATION  LAW. 

Claimant  injured  while  visiting  another  workman  across  the  room 
from  place  where  claimant  was  employed  —  accident  did  not  arise 
out  of  or  in  course  of  employment. 

See  Workmen's  Compensation,  1. 

Claimant  injured  while  walking  upon  tracks  in  railroad  yard  instead 
of  adjacent  and  convenient  highway  —  when  accident  did  not  arise 
out  01  and  within  course  of  employment. 

See  Workmen's  Compensation,  2. 
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HiscocK,  Ch.  J. 

WATERS  AND  WATEBCOUBSES. 

Navigation;  Injury  to  boat  and  cargo  through  failure  of 
contractor  to  mark  shoal  in  newly-excavated  part 
of  Erie  canal;  Erroneous  charge  as  to  defendant's 
negligence  and  plaintiff's  freedom  from  contributory 
negligence;  Improper  instruction  that  jury  must 
add  interest  to  award  of  damages. 
Ryan  v.  Empire  Engineering  Corp.,  62,  65. 

APPEAL. 

Construction  of  Constitution  must  be  directly  involved 
to  warrant  appeal  for  that  reason,   without  per- 
mission to  Court  of  Appeals,  under  section  190  of 
Code  of  Civil  Procedure. 
Matter  of  Haydom  v.  Carroll,  84,  86. 

WOBKMEN'S  COMPENSATION  LAW. 

Claimant  injured  while  visiting  another  workman  across 
the  room  from  place  where  claimant  was  employed; 
Accident  did  not  arise  out  of  or  in  course  of  claim- 
ant's employment. 
Matter  of  Di  Salvio  v.  Menihan  Co.,  123,  125. 

Claimant  injured  while  walking  upon  tracks  in  railroad 
yard  instead  of  adjacent  and  convenient  highway; 
When  accident  did  not  arise  out  of  and  within  course 
of  his  employment. 
Matter  of  Mclnerney  v.  B.  &  S.  R.  R.  Corp.,  130,  132. 

EVIDENCE. 

Insurance  (life) ;  Claim  that  insurance  policy  was  assigned 
by  husband  to  his  wife  by  oral  assignment;  Testi- 
mony of  person  claiming  insurance  under  such 
alleged  assignment  not  barred  under  the  statute 
(Code  Civ.  Pro.  §  829);  When  evidence  to  sustain 
claim  under  oral  assignment  not  sufficient  to  show 
that  claimant  is  entitled  to  insurance  as  against 
beneficiaries  named  in  policy. 
Ward  V.  N.  Y.  Life  Ins.  Co.,  314,  316. 
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802  TABULAR  LIST  OF  OPINIONS-      • 

TESTAMENTARY  TRUST. 

Oift  of  remainder  of  residuary  estate  to  a  library;  €k>ii- 
solidation  of  such  library  with  a  municipal  public 
library  and  surrender  of  its  charter  before  termi- 
nation of  the  trust  estate;  Legacy  to  library  did 
not  vest  on  death  of  testator  and  library  having 
ceased  to  exist  before  life  estate  terminated*  the 
legacy  lapsed  and  became  property  as  to  which 
testator  died  intestate  and  passed  to  his  heirs  and 
next  of  kin. 
Wright  V.  Wright.  329,  331. 

STOCK  CORPORATIONS. 

Stock  subscriptions;  Action  for  resclMloa  of  subscription 
to  stock  and  for  rescission  of  contract  of  employ- 
ment; When  action  for  rescission  of  subscription  to 
stock  may  ba  maintained  on  ground  of  fraud;  Action 
for  rescission  of  contract  cannot  be  maintained 
when  plaintifl  has  other  and  adequate  remedy. 
Ritzwcdkr  v.  Ltirie,  464,  4d6. 

PLEDGOR  AND  PLEDGEE. 

Conversion;  Stock  pledged  to  seoure  pasrment  therefor; 
When  dividends  declared  on  stock  are  cash  and 
should  be  applied  on  the  indebtedness;  Sale  of 
pledged  stock  with  accumulated  dividends  thereon 
unlawful;  Rights  and  remedies  of  pledgor. 

Brightson  v.  Claflin,  469,  472. 

PRINCIPAL  AND  AGENT. 

When  agent  of  surety  company  who  received  moneys  for 
company  not  liable  for  such   moneys  which   the 
company   refused   to   pay    after   the   agency    had 
terminated. 
Sagone  v.  Maokey,  594,  696.    • 

ChasE;  J. 

MECHANIC'S  LIEN. 

Landlord  and  tenant;  Validity  of  lien  filed  against  property 
of  landlord  for  materials  furnished  and  work  done 
in  improvements  to  property  made  by  tenant; 
When  designation  of  corporate  owner  of  property  by 
original  name  instead  of  new  corporate  name  not  a 
misnomer;  Liens  filed  against  stockholder  and 
director  of  corporation  cannot  be  enforced  as  liens 
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against  the   corporation;  Laborers  cannot  enforce 
liens  for  unpaid  checks   delivered  to  and   held  by 
bona  fide  holders. 
Gates  &  Co.  v.  Nat.  Fair  &  Exposition  Assn.,  142,  147. 

LABOR  LAW. 

Provision  that  every  vat  and  pan,  the  opening  of  which  is 
below  level  of  elbow  of  workman,  shall  be  protected; 
Such  provision  not  applicable  to  a  shallow  trough  set 
in  ground  and  used  for  cooling  red  hot  tires  in  a 
wagonmaket's  shop. 
Levberg  v.  Schumacher,  167,  169. 

GAS  COMPANIES. 

Public  service  commission;  South  Olens  Falls  (village  of); 
Contract  of  gas  company  to  furnish  gas  to  inhabitants 
of  municipality  at  fixed  rate  for  term  of  years; 
Increase  of  such  rates  by  company  on  the  ground  that 
they  have  become  insufficient  and  confiscatory 
owing  to  increased  cost  of  production;  Public  service 
commission  cannot  regulate  such  rates.  (Dis.  op.) 
People  ex  rel.  Vil.  of  S.  Glens  Falls  v.  P.  S.  Comm.,  216,  229. 

PARENT  AND  CHILD. 

Public  Health  Law;  Sale  of  heroin  to  infant  in  violation  of 
statute;  When  mother  dependent  upon  earnings  of 
minor  son  can  maintain  action  against  druggists 
who  sold  heroin  to  him  whereby  his  health  was 
ruined  and  his  services  lost;  Compensatory  damages, 
only,  can  be  recovered;  Punitive  damages  not 
allowed  in  common-law  action  by  third  person. 
Tidd  V.  Skinner,  422,  424. 

STREET  RAILWAYS. 

Negligence;  Horses  attached  to  truck  transporting  pile 
driver  through  street,  killed  by  electricity  passing 
from  trolley  wires  through  truck;  Whether  railroad 
company  was  negligent  in  falling  to  raise  wires  to 
prevent  accident  question  of  law  for  the  court. 
(Dis.  op.) 
Chase  Trucking  Co.  v.  Richmond  L.  &  R.  R.  Co.,  435,  441. 

CARRIERS. 

Effect  of  provisions  of  statute  (Public  Service  Commissions 
Law,  Cons.  Laws,  ch.  48)  relating  to  charges  of 
common  carriers;  Effect  of  ruling  of  commission  that 


n 


804  TABULAE  LIST  OF  OPINIONS. 

ehftrges  were  excessive  and  that  shipper  was  entitled 
to  recover  them;  Such  charges  may  be  recovered 
in  common-law  action  on  ruling  of  commission. 
(Dis.  op.) 
Murphy  v.  N.  Y.  C.  R.  R.  Co.,  648,  660. 

PUBUC  SCHOOLS. 

Constitutional  law;  Dissolution  and  consolidation  of 
school  districts;  Powers  of  district  superintendent  in 
such  matters  under  the  statute  (Education  Law, 
Cons.  Laws,  ch.  16,  §  129);  Provision  of  statute 
permitting  appeals  to  state  commissioner  of  educa- 
tion constitutional  and  valid  and  his  decision  on 
appeal  from  an  order  of  consolidation  not  open  to 
review  in  the  courts. 
BuUook  v.  Cool^,  666,  669. 

PUBADINQ. 

Statement  of  foreign  law  set  forth  as  a  defense  in  an  action; 
When  question  of  fact  which  may  be  admitted 
by  demurrer;  When  statement  of  statutes  and 
decision  of  foreign  state  presents  question  of  law 
for  the  court. 
Hanna  v.  Liohtenhein,  679,  682. 

Collin,  J. 

lUBCnONS. 

Purpose  and  scope  of  section  381  of  Election  Law;  Ordinary 
writ  of  mandamus  authorised  thereby;  When  affi- 
davit insufficient  to  warrant  issuance  of  writ;  Court 
cannot,  under  section  881  of  Election  Law,  direct 
production  of  protested,  void  or  blank  ballots; 
Appellate  Division  cannot,  under  section  881,  order 
Judicial  review  of  ballots  cast;  Order  of  Appellate 
Division  modifying  order  is  appealable  of  right  to 
Court  of  Appeals. 
Matter  of  Whitman  (No.  1),  1,  3. 

DEATH. 

Insurance  (life);  Presumption  of  death  arising  from  con- 
tinuous absence  of  seven  years;  Oeneral  rule  and 
application  thereof;  Evidence  required  to  establish 
such  presumption. 

Butler  V.  Mutual  Life  Ins.  Co.,  197,  199. 
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CRIMES. 

Appeal;  Order  of  Appellate  DiviBion  reversing  a  Judgment 
of  conTiction  and  ordering  a  new  trial  "  for  errors 
of  law  only;"  Such  order  cannot  be  reviewed  in 
Court  of  Appeals;  Order  should  show  that  decision 
was  upon  weight  of  evidence. 
People  V.  Redmond,  206,  208. 

CONTRACT. 

Execution  of  written  contract  purporting  to  be  same  as 
oral  contract  previously  agreed  upon  by  parties  but 
guaranty  of  which  was  omitted  in  written  contract; 
Party  induced  to  sign  such  contract  by  false  state- 
ments of  contents  thereof  by  other  party;  Action 
for  breach  of  warranty  of  oral  contract;  When  such 
action  can  be  maintained  and  damages  recovered. 
Whipple  V.  Brown  Brothers  Co.,  237,  239. 

CRIMES. 

Appeal;  Non-unanimous  decision  of  Appellate  Division 
aflBlrming  a  Judgment  of  conviction;  Court  of  Appeals 
must  examine  record  to  ascertain  whether  there  is 
evidence  tending  to  support  verdict  of  guilty;  Evi- 
dence ;  Erroneous  reason  for  receiving  competent  and 
admissible  evidence  not  sufficient  ground  for  reversal 
of  Judgment;  When  statements  made  by  witness 
admissible  as  explanatory  of  the  conduct  and  acts 
of  the  witness. 
People  V.  De  Simone,  261,  263. 

LABOR  LAW. 

Provision  requiring  machines  used  in  factories  to  be 
guarded;  Construction  and  application  of  such 
provision;  Employer  not  liable  for  injury  from 
unguarded  machine  if  there  is  no  practicable  guard 
obtainable;  Evidence  examined  and  held  insufficient 
to  sustain  verdict  against  employer. 
Miohalski  v.  American  M.  &  F.  Co.,  294,  295. 

HABEAS  CORPUS. 

Constitutional  law;  Special  proceedings;  Writ  to  inquire 
into  the  detention  of  one  imprisoned,  or  held  in 
custody,  for  a  crime,  is  a  civil,  not  a  criminal,  process, 
a  special  proceeding  to  enforce  a  civil  right;  Appeal 
from  order  dismissing  a  writ  not  appealable  as 
involving  a  constitutional  question. 
People  ex  rel.  Curtis  v.  Kidney,  299,  300. 
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PRACTICE. 

Amendmenti;  Judgments;  Costs;  Clerical  erroii  or 
omissions  in  Judgments  or  mistakes  in  entry  thereof 
may  be  corrected;  Court  may  not  by  amendment 
correct  errors  in  substance  affecting  a  Judgment; 
To  withhold  or  award  costs  is  a  substantiye  part  of  a 
Judgment  in  equity. 
Herpe  v.  Herpe,  323,  .325. 

CABBIIB8. 

Common-law  rule  that  charges  of  carrier  shall  be  reason- 
able; Effect  of  provisions  of  statute  (Public  Senrieo 
Commissions  Law,  Cons.  Laws,  ch.  48)  relating  to 
charges  of  common  carriers;  Effect  of  ruling  of 
commission  that  charges  were  excessive  and  that 
shipper  was  entitled  to  recover  them;  Such  charges 
cannot  be  recovered  in  common-law  action  on 
ruling  of  commission  if  paid  without  objection  or 
protest. 
Murphy  v.  N.  Y.  C.  R.  R.  Co.,  548,  550. 

ATTORNEYS. 

Compensation  on  appeal  from  Judgment  of  death.* 

People  V.  Chapman,  700,  701. 

CUDDEBACK,  J. 
WARRANTY. 

When  error  to  exclude  evidence  tending  to  show  breach  of 
warranty. 
Putnam  v.  Interior  Metal  Mfg.  Co.,  37,  38. 

LIEN  LAW. 

Contract  for  furnishing  and  equipping  locker  rooms  in 
State  Capitol;  Assignment  of  such  contract  to 
bank  as  security  for  loan;  State  architect  proper 
officer  with  whom  to  file  assignment;  Trustees  of 
public  buildings  must  consent  to  such  assignment; 
If  such  consent  be  not  obtained  before  assignment 
is  filed,  the  assignment  cannot  be  enforced  as  against 
a  subsequent  mechanic's  lien  against  contractor; 
Appeal ;  Question  of  irregularity  of  plaintiff's  lien  not 
having  been  considered  by  Appellate  Division,  such 
question  cannot  be  reviewed  in  Court  of  Appeals. 
Gen.  Pireproofing  Co.  v.  Keepsdry  Const.  Co.,  180,  183. 
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CONTRACT. 

Village  officers;  When  attorney  employed  by  village  at 
annual  salary  an  employee  of  the  village  and  not  a 
•  public  officer  thereof;  When  entitled  to  compensa- 

tion although  all  officers  of  village  discharged  when 
it  became  incorporated  as  a  city. 
Fisher  v.  City  of  Mechanioville,  210,  213. 

INSURANCE  (ACCIDENT). 

Application  of  Insurance  Law  (Cons.  Laws,  ch.  28,  §  107, 
as  amd.  by  L.  1918,  ch.  166,  and  §  68,  as  amd.  by 
L.  1906,  ch.  826). 
Baumann  v.  Preferred  Aooident  Ins.  Co.,  480,  483. 

REPLEVIN. 

Contract;  When  action  will  lie  to  recover  from  owner 
possession  of  chartered  scow. 
Brooklyn  Ash  Removal  Co.  v.  Connell,  508,  504. 

HOGAN,  J. 

MUNICIPAL  CORPORATIONS. 

Auburn  (city  of);  Negligence;  Sidewalks;  Liability  of 
property  owner  for  failure  to  keep  sidewalk  in  repair 
as  required  by  charter  of  city;  Party  injured  by 
defective  sidewalk  may  bring  suit  directly  against 
negligent  owner. 
Willis  V.  Parker,  169,  161. 

PLEADING. 

Assignment  of  interest  in  estate;  Delivery  to  executor  in 
escrow;  Complaint  alleging  that  executor  wrougfully 
filed  such  assignment  states  cause  of  action:  When 
failure  of  assignor  to  raise  question  upon  Judicial 
settlement  a  bar  to  the  action;  Demurrers  to  such 
defense  and  to  counterclaims  when  overruled; 
Plaintiff  permitted  to  withdraw  demurrers. 
HuU  V.  HuU,  342,  346. 

TAX  LAW. 

Transfer  tax  is  a  lien  upon  appraised  value  of  each  inter- 
est bequeathed,  not  upon  gross  amount  of  several 
bequests  to  any  one  individual;  Devise  of  real  estate 
not  subject  to  lien  for  transfer  tax  upon  bequest  of 
personal  property  to  devisee. 
Smith  V.  Browning,  358,  360. 
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MASTER  AND  SERVANT. 

Negligence;  Action  under  Bpiployen'  Liability  Act;  Errone- 
ous reversal  by  Appellate  Division  of  Judgment  for 
plaintiff  on  ground  that  defendant  was  not  guilty 
of  negligence  as  matter  of  law;  Effect  of  reversal 
of  decision  of  Appellate  Division  by  Court  of  Appeals. 
Oilhooley  v.  Burgard,  445,  447. 

Cardozo,  J. 

LABOR  LAW. 

Provision  prohibiting  emplosrment  of  children  under  the 
age  of  fourteen  years;  Employer  equally  liable 
whether  child  is  employed  by  himself  or  his  agents; 
Must  employ  reasonable  supervision  to  prevent 
violation  of  statute;  Legislature  had  power  to  make 
'violation  of  statute  a  criminal  offense  and  provide 
for  punishment  by  fine. 
People  ex  rel.  Price  v.  Sheffield  Farms,  etc.,  Co.,  25,  27. 

NEGUQENCE. 

New  York  (city  of) ;  When  officers  and  men  of  fire  depart- 
ment not  exempt  from  limitations  in  respect  of 
speed;  Action  against  fire  commissioner  for  injuries 
from  automobile  in  which  he  was  being  driven  by 
fireman;  Commissioner  not  exonerated  as  of  course. 
Dewier  v.  Johnson,  39,  41. 

QAS  COMPANIES. 

Inadequate  and  confiscatox^  rates  fixed  by  statute;  Power 
of  courts  to  regulate  rates;  Aggrieved  party  may 
maintain  action  in  equity  to  restrain  enforcement 
of  confiscatory  rates;  Sufficiency  of  pleadings. 
Municipal  Gas  Co.  v.  Public  Service  Comm.,  89,  94. 

CONTRACT. 

Damages;  Action  for  breach  of   contract  to  furnish  first 
run. of  "  feature  *'  motion  picture  films;  Erroneous 
admission  of  evidence  to  prove  damages;  Insufficient 
evidence. 
Broadway  Photoplay  Co.  v.  World  Film  Corp.,  104,  106. 

REAL  PROPERTY. 

Trusts;  Remainders;  Reversion;  Express  trust  conveying 
real  property  to  trustee  to  pay  income  thereof  to 
grantor  with  directions  to  convey  to  grantor's  heirs 
upon  his  death;  When  such  trust  does  not  transform 
the  reversion  to  grantor's  heirs  into  a  remainder. 
Doctor  V.  Hughes,  305,  308. 
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CONTRACT. 

When  employer  may  hold  employee  as  trtistee  and  require 
him  to  account  for  profits  of  personal  transaction; 
When  oral  consent  of  employer  to  such  transaction 
precludes  him  from  impressing  such  a  trust  and 
acquits  employee  of  breach  of  written  contract 
forbidding  his  engaging  in  business  similar  to  his 
employer's. 
Beatty  v.  Guggenheim  Exploration  Co.,  380,  383. 

RIAL  PROPERTY. 

Deed;  Restrictiye  coyenants;  When  restrictions  in  deed 
as  to  kind  of  houses  and  use  thereof  to  be  erected 
upon  land  conveyed  to  grantee  run  with  the  land 
and  bind  subsequent  purchasers  thereof;  When  a 
breach  of  such  restrictions  may  be  restrained  by 
injunction. 
Booth  V.  Knipe,  390,  393. 

INTERSTATE  COMMERCE. 

Natural  gas;  Public  service  commission;  Although  the 
transportation  of  natural  gas  by  pipe  lines,  from 
another  state  to  this,  is  interstate  commerce,  the 
price  at  which  such  gas  is  sold  within  the  state  is 
subject  to  regulation  by  the  public  service  commis- 
sion in  the  absence  of  Federal  regulation. 
Penn.  Gas  Co.  v.  Pub.  Serv.  Comm.,  397,  401. 

VILLAGES. 

Misdemeanor;  Motor  vehicles;  Incorporated  villages  may 
by  ordinance  limit  the  speed  of  automobiles  and 
provide  that  violation  of  ordinance  is  a  misdemeanor 
pimishable  by  a  fine  and  imprisonment  if  fine  is 
not  paid;  False  arrest;  Action  for  false  arrest  of 
person  violating  such  an  ordinance  cannot  be 
maintained. 
Chapman  v.  Selover,  417,  419. 

Pound,  J. 

LABOR  LAW. 

Construction   and   application   of   provision   prohibiting 
employment  of  children  under  the  age  of  fourteen 
years.     (Con.  op.) 
People  ex  rel.  Prioe  v.  Sheffield  Farms,  etc.,  Co.,  25,  33. 


810  TABULAR  LIST  OF  OPINIONS. 

NEQLIGENCE. 

Railroad     crossing    accident;    Question    of    contributory 
negligence  ordinarily  one  for  Jury;  Degree  of  care 
required  of  traveler  approaching  railroad  crossing; 
Erroneous  dismissal  of  complaint. 
Carr  v.  Pennsylvania  R.  R.  Co.,  44,  45. 

MECHANICS'  LIENS. 

Fixtures;  Lien  Law;  When  electric  lighting  fixtures  fur- 
nished and  used  in  the  equipment  of  an  office 
building  are  included  in  the  **  permanent  improve- 
ment of  real  property''  within  meaning  of  the 
Lien  Law. 
Wahle-Phillips  Co.  v.  Fitzgerald,  137,  139. 

BUILDER'S  CONTRACT. 

Substantial     performance;     Quantum     meruit;     Trial; 
Requests  to  charge. 
Steel  S.  &  E.  C.  Co.  v.  Stock,  173,  175. 

STOCK  CORPORATIONS. 

Liability  of  holder  of  capital  stock,  not  fully  paid,  for 
debts  of  corporation;  Liability  of  such  stockholder 
for  royalties  for  use  of  patent  which  accrued  after 
his  purchase  of  stock. 
Bottlers  Seal  Co.  v.  Rainey,  360,  370. 

EVIDENCE. 

Distinction  between  insufficient  eyidence  and  unsatis- 
factory evidence;  Landlord  and  tenant;  Negligence; 
When  evidence  of  negligence  of  landlord  sufficient 
to  make  a  case  for  the  Jury;  Order  of  reversal; 
Finding  of  negligence  disapproved  requires  new 
trial  (Code  Civ.  Pro.  §  1338). 
Queeney  v.  Willi,  374,  377. 

CARRIERS. 

Bill  of  lading;  EJusdem  generis;  Provisions  that  goods 
received  from  private  or  other  sidings  shall  be  at 
owner's  risk  until  "  cars  are  attached  to  and  after 
tAiey  are  detached  from  trains;"  Construction  and 
meaning  of  term  **  private  or  other  sidings." 
Bers  V.  Erie  R.  R.  Co.,  643,  545. 
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PBACTICI. 

Special  appearance;  Demand  for  copy  of  the  complaint 
in  an  action  is  not  an  appearance,  either  general 
or  special;  Motion  to  dismiss  complaint  for  failure 
to  serve  denied. 
Muslusky  V.  Lehigh  Valley  Coal  Co.,  584,  586. 

Unanimous  decision  of  Appellate  Division  after  special 
verdict;  Remedial  liability;  Principal  and  agent; 
Fraud  and  deceit;  False  promise  made  with  intent 
to  break  same;  Action  by  members  of  law  firm  to 
recover  money  embezzled  by  their  Junior  partner 
and  lost  in  stock  speculations,  on  margins,  in  a 
branch  office  of  defendants  conducted  and  managed 
by  their  agent;  When  defendants  not  bound  by 
false  statements  and  by  acts  of  their  agent  in  con- 
cealing speculations  of  the  Junior  partner;  When 
evidence  insufficient  to  show  authority  of  defend- 
ant's agent  in  acts  complained  of  or  that  acts 
were  ratified  by  defendants;  Proximate  cause; 
Deceit  followed  by  negligence  not  the  immediate 
cause  of  loss. 
Deyo  V.  Hudoon,  602,  606. 

McLaughlin,  J. 

ELECTIONS. 

Purpose  and  scope  of  section  881  of  Election  Law;  Writ 
of  mandamus  authorized  thereby;  When  order 
granted  in  such  proceeding  not  a  final  order  under 
section  874  of  Election  Law;  Order  of  Appellate 
Division  modifying  order  not  appealable  of  right  to 
Court  of  Appeals.  (Dis.  op.) 
Matter  of  Whitman  (No.  1),  1,  16. 

JUDGMENT. 

Public  policy;  Judgment  confessed  in  favor  of  defendant 
to  induce  her  to  procure  a  divorce  from  plaintiff; 
Such  Judgment  is  against  public  policy  and  illegal 
and  cannot  be  enforced. 
Schley  v.  Andrews,  110,  112. 

QA8  COMPANIES. 

Public  service  commission;  South  Glens  Falls  (village  of;; 
Contract  of  gas  company  to  furnish  gas  to  inhabit- 
ants of  municipality  at  fixed  rate  for  term  of  years; 
Increase  of  such  rates  by  company  on  the  ground 
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that  they  have  become  inaufficient  and  oonflacatoiy 

owing  to  increased  coet  of  production ;  Power  of  public 

service  commission  to  regulate  such  rates.  (Con.  op.) 

People  ex  rel.  Vil.  of  S.  Glens  Falls  v.  P.  8.  Comm.,  216,  225. 

CONTRACT. 

Execution  of  written  contract  purporting  to  be  same  as 
oral  contract  previously  agreed  upon  by  parties  but 
guaranty  of  which  was  omitted  in  written  contract; 
Party  induced  to  sign  such  contract  by  false  state- 
ments of  contents  thereof  by  other  party;  Action 
for  breach  of  warranty  of  oral  contract  cannot  be 
maintained;  Plaintiff's  remedy  action  to  have  the 
contract  reformed.  (Dis.  op.) 
Whipple  V.  Brown  Brothers  Co.,  237, 255. 

MEQUGENCI. 

Streets  and  sidewalks;  New  York  (city  of);  Requirement 
of  charter  that  notice  of  intention  to  bring  action 
for  injuries,  caused  by  negligence  of  the  city,  must 
be  filed  with  the  corporation  counsel;  Letters  detail- 
ing accident  and  making  claim  for  damages  mailed 
to  finance  department  and  by  it  delivered  to  cor- 
I>oration  counsel  constitute  sufficient  notice  and 
filing  thereof;  Complaint  defective  when  there  is 
no  allegation  that  comptroller  of  city  has  neglected 
or  refused  to  make  any  adjustment  or  payment  of 
plaintiff's  claim.  (Dis.  op.) 
Sweeney  v.  City  oi  New  York,  271,  278. 

CRIMES. 

Seduction;  Evidence;  Indictment  f6r  seduction  under 
promise  of  marriage;  Sufficiency  of  evidence  corrobo- 
rating testimony  of  complainant;  Judgment  of 
conviction  should  not  be  reversed  on  ground  that 
corroborating  evidence  is  insufficient.  (Dis.  op.) 
People  V.  Taleisnik,  489,  497. 

Motor  vehicles;  Violation  of  statute  (Highway  Law,  ch. 
80,  §  290,  subd.  8)  requiring  person  who  injures  the 
person  or  property  of  another  in  operating  an 
automobile  to  give  his  name  and  other  facts  to 
the  injured  person  or  a  designated  officer;  Evidence; 
Res  gesta;  When  declaration  of  injured  person 
admissible  in  evidence  upon  trial  of  defendant 
indicted  for  violation  of  said  statute. 
People  V.  Curtis,  519,  520. 
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lUBCTIONS. 

Purpose  and  scope  of  section  381  of  Election  Law;  Ordinary 
writ  of  mandamus  authorized  thereby;  When  affi- 
davit insufficient  to  warrant  issuance  of  writ;  Court 
cannot,  under  section  881  of  Election  Law»  direct 
production  of  protested,  void  or  blank  ballots; 
Appellate  Division  cannot,  under  section  881,  order 
Judicial  review  of  ballots  cast;  Order  of  Appellate 
Division  modifying  order  is  appealable  of  right  to 
Court  of  Appeals.  (Con.  op.) 
Matter  oi  Whitman  (No.  1).  1,  12. 

Order  that  examination  of  ballots,  upon  application  under 
section  874  of  Election  Law,  shall  take  place  after 
completion  of  canvass,  proper. 

Mattar  of  Whitman  (No.  2),  21,  22. 

LABOR  LAW. 

Provision  prohibiting  employment  of  children  under  the 
age  of  fourteen  years;  Employer  equally  liable 
whether  child  is  employed  by  himself  or  his  agents; 
Must  employ  reasonable  supervision  to  prevent 
violation  of  statute.  (Con.  op.) 
People  ex  reL,  Price  v.  Sheffield  Farms,  etc.,  Co.,  25,  34. 

JUDGMENT. 

Public  policy;  Judgment  confessed  in  favor  of  defendant 
to  induce  her  to  procure  a  divorce  from  plaintiff; 
Such  judgment  is  against  public  policy  and  illegal 
and  cannot  be  enforced.     (Con.  op.) 
Schley  v.  Andrews,  110,  115. 

LANDLORD  AND  TENANT. 

Person  other  than  lessee  in  possession  of  leasehold  prem- 
ises; Presumption  and  evidence  that  such  person  is 
in  possession  as  assignee;  When  estopped  from 
denying  assignment;  Annulment  of  lease  by  warrant 
removing  tenant;  When  effect  thereof  abrogated  by 
agreement  of  parties. 
Mami  V.  Munch  Brewery,  189,  192. 

QA8  COMPANIES. 

Public  service  commission;  South  Glens  Falls  (village  of); 
Contract  of  gas  company  to  furnish  gas  to  inhabit- 
ants of  municipality  at  fibced  rate  for  term  of  years; 
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Increase  of  such  rates  by  company  on  the  ground 
that  they  have  become  insufficient  and  confiscatory 
owing  to  increased  cost  of  production;  Power  of 
public  service  commission  to  regulate  such  rates. 

People  ex  rel.  Vil.  of  8.  Glens  Falls  v.  P.  8.  Comm.,  216,  218. 

CONTRACT. 

Execution  of  written  contract  purporting  to  be  same  as 
oral  contract  previously  agreed  upon  by  parties  but 
giiaranty  of  which  was  omitted  in  written  contract; 
Party  induced  to  sign  such  contract  by  false  state- 
ments  of  contents  thereof  by  other  party;  Action 
for  breach  of  warranty  of  oral  contract;  When  such 
action  can  be  maintained  and  damages  recovered. 
(Con.  op.) 
Whipple  V.  Brown  Brothers  Co.,  237,  246. 

IVIDENCI. 

Savings  banks;  Action  to  recover  deposits  paid  to  thixd 
party  wrongfully  in  possession  of  depositor's  bank 
book;  Care  and  diligence  required  of  bank  to  ascer- 
tain that  person  receiving  money  is  entitled  thereto; 
Burden  of  proof  upon  bank;  Opinion  evidence; 
When  improperly  admitted. 
Noah  V.  Bowery  Savings  Bank,  284,  286. 

ELECTION  OF  REMEDIES. 

Principal  and  agent;  Sale  of  goods  to  an  agent  of  an 
undisclosed  principal;  Attempt  to  recover  value  of 
goods  from  agent  after  seller  has  knowledge  of  all 
the  facts  of  the  agency. 
Georgi  v.  Texas  Co.,  410,  412. 

CRIMES. 

Seduction;  Evidence;  Indictment  for  seduction  under 
promise  of  marriage;  Corroboration  required  to 
support  testimony  of  complainant;  Judgment  of 
conviction  reversed  on  ground  that  corroborating 
evidence  is  insufficient. 
People  V.  Taleisnik,  489.  490. 

BILLS,  NOTES  AND  CHECKS. 

Payment  of  checks  by  bank  after  payment  thereof  stopped 
by  drawer;  In  absence  of  ratification  of  such  pay- 
ment bank  is  liable  therefor  to  the  drawer. 

American  Defense  Society  v.  Sherman  Nat.  Bank,  506,  507. 
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STOCK  SUBSCRIPTIONS. 

Construction  of  aKivemant  propowd  to  b«  entorsd  into 
by  k  ■yndicfttc  compotad  of  lubaorlbon  of  bonds 
to  b«  Issued  to  build  »  propossd  rkllroftd  and  th« 
r»llro»d  promiotors   u  muu««n   of  tbs  propoiod 
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company  is  for  benefit  of  inBurer;  Provision  that 
clause  reducing  indemnity  must  be  printed  in 
bold-face  type  when  not  applicable  to  rider. 

Hopkins  v.  Conn.  Gen.  L.  Ins.  Co.,  76,  78. 

MASTIB  AND  SERVANT. 

Contract  of  employment;  Compensation  of  salesman  con- 
sisting in  part  of  share  of  net  profits;  Inventory; 
Charges  of  depreciation  of  stock  against  profits  for 
year;  Effect  of  evidence  that  such  charges  were  not 
made  in  good  faith;  Order  of  reference  cannot  be 
reviewed  upon  appeal  from  final  judgment. 
Belles  V.  Scheer,  118,  120. 

NEGLIGENCE. 

Master  and  servant;  Place  to  work;  Dangerous  situation; 
Questions  of  master's  negligence  for  Jury;  Erroneous 
dismissal  of  complaint. 

Turner  v.  Crystal  Film  Co.,  268,  260. 

Streets  and  sidewalks;  New  York  (city  of);  Requirement 
of  charter  that  notice  of  intention  to  bring  action 
for  injuries,  caused  by  negligence  of  the  city,  must 
be  filed  with  the  corporation  counsel;  When  letters 
detailing  accident  and  making  claim  for  damages 
mailed  to  finance  department  and  by  it  delivered 
to  corporation  counsel  constitute  sufficient  notice 
and  filing  thereof. 
Sweeney  v.  City  of  New  York,  271,  273. 

STREET  RAILWAYS. 

Negligence;  Horses  attached  to  truck  transporting  pile 
driver  through  street,  killed  by  electricity  passing  from 
trolley  wires  through  truck;  Whether  railroad  com- 
pany was  negligent  in  failing  to  raise  wires  to  prevent 
accident  question  for  the  Jury;  Contributory  negli- 
gence of  persons  driving  truck  question  for  the  Jury. 
Chace  Trucking  Co.  v.  Riohmond  L.  &  R.  R.  Co.,  435,  437. 

CONTRACT. 

Specific  performance;  Husband  and  wife;  Execution  of 
will  by  each  giving  all  property  to  the  other  under 
an  agreement  that  survivor  should  by  will  distribute 
the  property  among  the  next  of  kin  of  both;  When 
the  wife,  who  survived  her  husband,  failed  to  comply 
with  the  agreement,  the  next  of  kin  of  her  husband 
can  maintain  an  action  for  the  specific  performance 
of  the  contract. 
Morgan  v.  Sanborn,  454,  456. 
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BB0KBB8. 

Commissions;  When  real  estate  broker  who  has  negotiated 
a  sale  entitled  to  his  commissions;  Construction 
of  contract  providing  that  broker  should  receive 
his  commissions  on  installments  as  paid  by  pur- 
chaser; Extensions  of  time  to  complete  contract 
of  sale;  Broker's  claim  for  commissions  on  unpaid 
installment;  Question  whether  delay  was  caused 
by  seller  or  purchaser  for  Jury. 
Colvin  V.  Post  Mortgage  &  Land  Co.,  510,  513. 

CONTBACT. 

Construction  and  effect  of  letters  constituting  agreement 
to  do  certain  work  and  fixing  compensation  therefor. 

Clark  V.  Carolina  &  Y.  Ry.  Co.,  580,  501. 

Per  Curiam. 

APPEAL. 

Orders  intermediate  in  action  not  affecting  final  Judgment, 
and  discretionary  orders,  cannot  be  reviewed  upon 
appeal  from  the  Judgment. 

Rudiger  v.  Coleman,  662. 

Not  authorized  direct  to  Court  of  Appeals  from  final 
Judgment  entered  upon  reversal  of  interlocutory 
orders. 

Noble  V.  Kendall,  673,  674. 
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